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REPOBTS    OF    CASES 

ADJUDQBD  IN  THE 

f^tgt)  Court  of  Ct)ancer^« 

BIVOKE 

SIB  WILLIAM  PAGE  WOOD, Knt., VICE-CHANCELLOR: 

COMMBSCIirO   IM  THB 

TWENTY-FOURTH  AND  TWENTY-FIFTH  YEAR 
OF    THE    REIGN    OF    HER    MAJESTY, 

1861. 


u&k  3S7 


1801. 


/  Ith  "^ly        BARRY  v.  CROSKEY, 

XHIS  cause  now  came  on  to  be  argued  upon  several  Fraud—False  ^  <?e  i>  ^^/ 

BeprtMenta" 
demurrers*  tiona— Injury 

to  third 
PartiM— 
Damagea — CwkuquenceM    too    remoU^Stoek  Exchangt — Settling  Day-^-Time  BargainM — 
PuUie  Company— Fraud   of  IHrectort,  Fraud  of  Company— Jurisdiction — Money  Billt — 
MulttpUeity  of  Actions, 

The  principles  by  which,  in  the  edminittration  ofjiistice,  the  limits  of  retponsibilitj  for  the 
conseqaences  of  a  false  representation  are  to  be  asceriained,  are  these  :•— 

First : — Every  man  must  be  held  responsible  for  the  consequences  of  a  false  representation 
.  made  by  him  to  another,  upon  which  that  other  acts,  and,  so  acting,  is  injured  or  damnified. 

Second : — Every  man  must  be  held  responsible  for  the  consequences  of  a  faloe  representation 
made  by  him  to  another,  upon  wliich  a  third  person  acts,  and,  so  acting,  Ih  injured  or 
damnified ;  provided  it  appear  that  Kuch  false  representation  was  made  with  the  direct  intent, 
that  it  should  be  acted  op  by  such  tliird  person  in  the  manner  that  occasions  the  injury  or  loss. 

Third : — Bat,  to  brlni;  it  within  the  second  principle,- the  injury  must  be  the  immediate,  and 
not  the  I  emote,  consequence  of  the  representation  thus  made. 

A  bill  averred,  that  Defendants,  the  directors  and  secretary  of  a  projected  railway  com* 
pany,  having,  partly  by  allotments  to  fictitious  persons  and  partly  by  purchase,  obtained 
possession  of  all  the  shares  of  a  given  class  In  the  company,  through  their  broker  induced 
Plaintiff,  a  stock  jobber,  to  contract  to  sell  them  certain  of  such  shares,  to  be  delivered  upon  the 
**  settling  day"  to  be  appointed  by  the  committee  of  tlie  Stock  Exchange ;  and  that  they  then, 
by  fslse  and  fraudulent  representations  made  by  them  in  their  oflScial  cliaracter  to  the  com- 
mittee of  the  Stock  Exchange,  procured  the  appointment  of  a  settling  day ;  upon  the  arrival 
of  which,  Plaintiff,  being  by  reason  of  the  scheme  thus  contrived  by  Defendants  nnable  to 
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1861.  The  bill  was  filed  by  one  Horace  Barry ^  describing 

himself  as  a  stock  jobber,  against  the  Buenoa  Ayrea  and 
San  Fernando  Railway  Company,  Limited,  Joseph  Rodney 
Staument.  G^oakey^  the  concessionaire  of  the  undertaking  whicli  that 
company  was  constituted  to  carry  out,  the  Defendants 
Magnua^  Campbell^  Bold^  Heatley^  Hopkina,  Jackson, 
LewiSf  and  Maughan^  all  directors  of  the  company,  Alfred 
Elboroughf  the  secretary  of  the  company,  and  Manuel 
Castelh,  also  described  as  a  stock  jobber,  to  obtain  relief 
in  respect  of  certain  contracts  entered  into  between  the 
Plaintiff  and  CasteUo^  acting,  as  alleged,  on  behalf  of  the 
Defendants  Croakey  and  Magnus,  for  the  delivery  by  the 
Plaintiff  of  certain  shares  in  the  company,  upon  the  ground 
that  such  contracts  were  fraudulent  and  void,  or  at  any 
rate  inoperative,  against  the  Plaintiff. 

proeare  the  shares  be  had  contracted  to  dolifer,  except  at  a  rainoas  premiam,  waa  compelled 
to  pay  Defendants  a  sam  specified  in  the  bill  to  release  bim  from  his  contract:  and  the  bill 
prayed  for  a  declaration,  that  >uch  contract  was  fraudalent,  and  void,  or  inoperative,  and  for 
repayment  to  Plaintiff  of  the  amonnt  he  had  paid  in  respect  thereof.  The  company  having  been 
Joined  as  Defendants  to  the  bill,  upon  the  ground  that  they  had  adopted  the  trend ulent  repre- 
sentations made  by  their  directors  and  secretary  to  the  committee  of  the  Stock  Exchange  : — 
Heid,  on  demurrer  by  the  company,  that,  althoagh  the  company  might  have  benefited  by  the 
fraudulent  representations,  e.  g.  by  obtaining  a  quotation  and  an  increased  price  for  their  shares 
— and  althoogl),  iemble,  they  might  be  answerable  for  that  increased  price,  or  for  any  other 
direct  advantage  derived  from  such  fraudulent  representations — yet,  it  not  being  shown  that 
the  company  knew  such  representations  were  made  by  their  directors  with  intent  to  defraud 
the  Plaintiff,  by  compelling  him  to  perform  his  contract,  or  even  that  thej  knew  of  the 
existence  of  such  a  contract,  the  company  were  not  responsible  for  the  loss  Plaintiff  had  thus 
incidentally  sustained :  and  the  company's  demurrer  was  allowed. 

But  held,  that  the  bill  was  not  open  to  demurrer  on  the  part  of  the  other  Defendants,  aa 
being  a  mere  bill  for  the  recovery  of  money. 

Distinction,  in  this  respect,  between  a  bill  of  this  description  against  a  single  Defendant,  and 
a  bill,  like  the  present,  averring  a  combination  of  several  Defendants,  against  some  of  whom 
Plaintiff  may  have  a  direct  remedy  at  law,  while  against  others  he  may  have  no  remedy  at 
law,  or  no  remedy  except  by  as  many  aeparate  actions  of  deceit  aa  there  are  parties  Defimd- 
anttf  to  the  suit. 

Langridge  ▼.  Levy  (3  Mee.  &  W.  519)  explained. 

Diieovery — Common  Law  Procedure  Acta, 

The  circumstance,  that,  by  the  present  practice  of  Courts  of  common  law,  the  Plaintiff 
might  have  obtained  discovery  at  law  as  to  the  truth  or  falsehood  of  the  averments  in  the  bill, 
he&  not  to  oust  the  jurisdiction  which  previously  existed  in  the  Court  of  Chancery  to  compel 
such  discovery. 

Tine  Bargaine — ** Gaming  or  Wagering"  Contract§ — 8  jr  9  Vict.  c.  109,  f.  18. 

Obsenrations  on  the  law  as  to  time  bargains.  The  question  in  such  cases  is,  whether  at  the 
time  of  making  the  contract  there  was  a  bonft  fide  intention  to  purchase  or  to  deliver  sharea. 
If  there  was  such  an  inienUon,  the  contract  is  good :  if  there  was  not  such  an  intention,  the 
coplract  is  an  "agreement  by  way  of  gaming  or  wageriug  "  within  the  18tb  section  of  tlie 
•  a  9  Vict.  c.  lOs),  and  by  that  section  is  null  and  void. 
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The  bill   averred,  that,  whilst  they  were  engaged  in         ^•^^• 
promoting  the    company,  the   Defendants    Croskey  and 
Magnus  contrived  a  scheme  for  defrauding  the  Plaintiff 
and  others  of  very  large  sums  of  money,  by  means  of     statment. 
fraudulent  dealings  in  the  shares  of  the  company,  as  there- 
inafter more  particularly  mentioned. 


Then,  after  setting  out  the  rules  and  customs  of  the 
London  Stock  Exchange  with  respect  to  dealings  in  public 
companies  recognized  by  that  association  (a),  the  bill  con- 
tained  the  following  averment : — "  Having  regard  to  the 
said  rules  and  customs  of  the  Stock  Exchange,  the  scheme 


(a)  Upon  this  subject,  the  aver- 
ments in  the  bill  were  as  follows : 
— ''According  to  the  rales  and 
customs  of  the  araociation  called 
the  'London  Stock  Exchange,' 
with  respect  to  dealings  in  shares 
in  public  companies,  which  have 
been  recognized  by  that  associa- 
tion, and  whose  shares  are  conse- 
quently permitted  to  be  quoted  in 
the  official  list  of  the  Stock  Ex- 
change, when  a  broker  is  em- 
ployed to  buy  or  sell  any  such 
shares  he  applies  to  a  stock  jobber 
or  dealer  in  shares,  who,  without 
knowing  whether  the  object  of 
the  broker  is  to  buy  or  sell  shares, 
names  a  price  at  which  he  is 
willing  to  buy  shares  in  the  par- 
ticular company,  and  a  some- 
what higher  price,  at  which  he  is 
willing  to  sell  shares  in  the  same 
company.  Before  a  settling  day 
is  fixed  as  hereinafter  explained, 
no  dealings  for  cash  can  take 
place;  nor  can  any  dealings  be 
enforced,  by  the  rules  of  the  Stock 
Exchange,  until  after  such  set- 
tling day  is  fixed.    In  every  case 

B 


of  such  dealings  in  shares,  after 
the  first  settling  day  has  passed, 
the  broker  or  his  employer  may 
either  require  the  bargain  to  be 
made  immediately  for  money  or 
may,  at  his  option,  require  it  to  be 
completed  on  the  next  account  or 
settling  day.  Two  settling  days 
are  appointed  in  each  month  for 
the  completion  of  transactions 
relating  to  the  buying  or  selling 
of  shares  in  public  companies 
recognized  by  the  Stock  Ex- 
change, and  for  which  days  all 
bargains  for  time  are  made.  As- 
suming the  dealer  to  be  the  seller, 
if  he  requires  the  transactions  to 
be  completed  for  money,  and  the 
seller  does  not  happen  to  have  a 
sufficient  number  of  the  required 
shares  in  his  possession,  it  be- 
comes his  duty  at  once  to  procure 
the  same  in  the  market  for  shares. 
If  the  sale  is  for  the  account  or 
settling  day,  it  becomes  his  duty 
to  deliver  the  required  number 
of  shares  on  that  day.  In  either 
case,  if  the  seller  &ils  to  fulfil 
his  engogf^ment,  he  is  declared  a 
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which  was  contrived  by  the  Defendants  Croakey  and 
Magnus  was,  that  they  should  procirre  as  large  a  number 
as  possible  of  the  shares  in  the  capital  of  the  company  to 
be  allotted  to  themselves,  and  their  nominees,  and  to  ficti- 
tious persons,  whose  shares  they  would  be  able  to  place 
under  their  own  control  by  pretended  transfers  or  other- 
wise ;  and  that  they  should^  at  the  same  time,  through  as 
many  different  brokers  and  others  as  they  might  think 
desirable,  enter  into  extensive  contracts  for  the  purchase 
of  shares  in  the  market  for  shares ;  and,  having  by  means 
of  some  of  those  contracts  obtained  all  the  disposable 
shares  which  they  might  be  unable  to  procure  to  be  allotted 
to  themselves  directly  or  indirectly,  and  having  thu»  partly 
by  allotment  and  partly  by  purchase  obtained  all,  or  nearly 
all,  the  existing  shares  in  the  company,  and  rendered  it 
impossible  for  the  remaining  sellers  of  shares  to  procure 
shares  to  be  delivered  in  pursuance  of  their  contract,  they 
hoped,  by  collusion  with  the  directors  and  officers  of  the 
company,  to  procure  the  same  to  be  recognized  by  the 
Stock  Exchange,  and  thereby  to  acquire  the   means   of 


defaulter,  and  thereupon  cea«efl 
to  be  a  member  of  the  Stock 
Exchange ;  and  the  purchaser  is 
at  liberty  to  buy  the  number  of 
shares  contracted  for  in  the  mar- 
ket, and  to  charge  the  seller  with 
the  excess,  if  any,  of  the  price 
actually  paid  over  the  contract 
price.  This  and  other  like  rules 
have  been  found  by  long-con- 
tinued usage  and  experience  to 
be  conducive  to  the  efficient  con- 
duct of  mercantile  transactions  in 
the  shares  of  bon&  fide  public 
companies ;  they  exist  only  in  the 
case  of  companies  which  have 
been  recognized  by  the  committee 
of  the  Stock  Exchange  appointed 


for  that  purpose;  and,  before  any 
company  is  so  recognized,  the 
committee  require  such  company, 
and  the  directors  and  officers 
thereof,  in  their  official  character, 
to  furnish  full  details  and  expla- 
nations as  to  the  bona  fides  of 
the  undertaking,  the  allotment 
and  issue  of  shares,  and  the  pay- 
ment of  deposits,  and  generally 
as  to  the  constitution  and  position 
of  the  company ;  and  no  company 
is  recognized  by  the  Stock  Ex- 
change until  the  said  committee 
has  been  satisfied  that  the  require- 
ments of  the  Stock  Exchange  in 
respect  of  the  matters  aforesaid 
have  been  complied  with." 
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extorting  such  sums  of  money  from  the  remaining  sellers 
of  shares,  as  the  price  of  their  cancelling  the  contracts^  as 
they  might  be  able  to  do,  without  disclosing  the  frauds  of 
which  they  had  been  guilty.  The  last-named  Defendants, 
whilst  engaged  in  promoting  the  said  company,  communi- 
cated the  said  scheme  to  divers  persons,  and  offered  to 
appoint  them,  or  procure  them  to  be  appointed,  directors 
or  oflScers  of  the  company,  on  condition  of  their  con- 
jcurring  and  assisting  in  the  prosecution  thereof.  They 
made  such  communication  and  offer  to  the  Defendants 
hereinbefore  named  as  the  directors  of  the  said  company, 
who  accepted  the  same  offer,  and  undertook  to  assist,  and 
did  assist,  in  the  prosecution  of  the  said  scheme  in  manner 
herein  mentioned  and  otherwise.^' 


ism. 
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The  bill  then  averred,  that  the  scheme  so  contrived  by 
the  Defendants  Croakey  and  Magnus  was  carried  into 
effect  by  them  with  the  concurrence  of  the  other  directors 
and  the  secretary  of  the  company,  stating  in  detail  the 
several  steps  by  which  this,  as  the  Plaintiff  alleged,  was 
effected. 

In  particular  the  bill  averred,  that,  in  pursuance  and  as 
part'  of  the  scheme,  Magnus  procured  himself  to  be  ap- 
pointed one  of  a  committee  of  three  directors  of  the  com- 
pany, to  whom  the  allotment  of  shares  was  intrusted  by 
the  Board  of  Directors ;  that  he  then,  with  Croskeyj  pro- 
cured numerous  applications  for  allotments  of  shares  to 
be  made,  in  some  instances  in  the  names  of  persons  who 
were  willing  to  act  as  their  nominees,  and  in  other 
instances  in  fictitious  names ;  and,  in  particular,  that  he 
procured  an  application  for  and  allotment  of  2070  shares 
to  fifteen  persons  named  in  a  list  set  forth  in  the  bill, 
most  of  whom  were  fictitious,  the  rest  being  nominees 
of  Croskey  and  Magnus.  The  Plaintiff  charged,  that, 
neither  in  the  case  of  the  application  for  shares  by  Croskey 
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and  Magnus  personally  nor  in  the  case  of  any  of  the 
other  applications  for  shares  which  were  made  at  their 
instance,  was  the  sum  of  £1  for  each  share  applied  for 
paid  to  the  bankers  of  the  company,  as  required  by  the 
prospectus  of  the  company ;  and  the  said  applications  for 
shares  were  entertained  by  the  committee  of  allotment  in 
direct  violation  of  the  terms  of  the  prospectus.  And  the 
Plaintiff  charged,  that  the  company,  and  its  directors  and 
secretary,  had  notice  that  the  applications  were  not  made 
bond  fide,  but,  acting  in  collusion  with  Croskey  and  Magnus^ 
they  took  no  steps  for  cancelling  the  abortive  allot- 
ments. 

The  Plaintiff  then  averred  by  his  bill,  that,  before  the 
allotment  of  shares  had  been  made,  the  Defendants  Croskey 
and  Magnus  communicated  their  scheme  to  the  Defendant 
Castelhj  and  requested  him  to  concur  in  the  said  scheme, 
and  to  assist  them  in  the  prosecution  thereof,  which  he 
agreed  to  do  and  did,  on  the  terms  that  he  should  share 
with  them  in  the  profits  which  might  result  from  the 
success  thereof;  and,  in  furtherance  of  the  said  scheme,  they 
arranged  with  him  that  he  should,  nominally  on  his  own 
behalf  but  in  truth  on  their  account  also,  enter  into  con- 
tracts with  other  stock  brokers  and  stock  jobbers  for  the 
purchase  of  as  many  shares  in  the  company  as  he  might 
be  able  to  purchase  without  greatly  increasing  the  price  of 
the  shares,  on  the  terms  that  he  should  share  with  them  ia 
the  profits  which  might  result  from  the  success  of  their 
scheme;  that,  in  pursuance  of  the  said  scheme,  Castello^ 
acting  in  collusion  with  Croskey  and  Magnus^  bought  from 
the  Plaintiff  and  others,  on  account  of  those  Defendants, 
80 35  shares;  that,  during  the  same  period,  other  stock 
brokers,  acting  on  the  instructions  of  the  Defendants 
Croskey  and  Magnus^  entered  into  contracts  for  the  pur- 
chase of  large  numbers  of  shares  on  their  behalf;  and  that, 
by  the  means  aforesaid,  the  last-named  Defendants  had,  at 
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the  time  when  the  allotment  of  shares  in  the  company  was 
made^  entered  into  contracts  for  the  purchase  of  many 
more  than  the  total  number  of  shares  of  which  the  capital 
of  the  company  consisted.  The  bill  averred,  that  all  the 
aforesaid  contracts  were  according  to  the  terms  and  efiect 
thereof,  and,  having  regard  to  the  rules  and  customs  of 
the  Stock  Exchange,  dependent  on  the  company  being 
recognized  and  a  settling  day  fixed  by  the  Stock  Ex- 
change ;  and,  according  to  the  terms  thereof,  the  shares 
contracted  to  be  sold  were  deliverable  on  the  first  settling 
day  to  be  appointed  by  the  committee  of  the  Stock 
Exchange. 

Then,  af^er  setting  out  the  conditions  which,  as  the 
bill  averred,  a  company  is  required  to  comply  with  before 
it  can  be  recognized  by  the  Stock  Exchange  (a)«  and 
stating  that  those  conditions  had  not  been  and  never  could 
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(a)  These  conditions,  as  averred 
in  the  bill,  were  as  follows: — 

«The  committee  will  fix  a 
aetUing  day  for  the  shares  of  a 
new  railway  or  other  industrial 
company,  and  order  its  quotation 
in  the  official  list,  on  beinj^  satis- 
fied of  the  bona  fides  of  the  con- 
cern and  on  the  fulfilment  of  the 
following  conditions ;  but  no  ap- 
plication for  such  settling  day 
shall  be  entertained  until  notice 
thereof  shall  have  been  affixed  in 
the  Stock  Exchange  for  at  least 
two  clear  days  prior  thereto: — 
that  the  application  (which  must 
be  previously  laid  before  the  secre- 
tary of  the  railways  department 
of  the  Stock  Exchange  and  certi- 
fied by  him)  be  accompanied  by 
the  bankers'  pass-book  and  a  cer- 
tificate from  the  secretary  of  the 
company,  stating,  that  not  less 
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than  two-thirds  of  the  shares  have 
been  subscribed  for  and  the  de- 
posit paid  thereon  (i*uch  payment 
to  be  certified  by  the  bankers  of 
the  comany),  that  the  scrip  or 
shares  are  ready  for  delivery,  and 
that  no  impediments  exist  to  the 
settlement  of  the  account.  The 
committee  will,  notwithstanding 
(if  they  deem  it  expedient),  fix  a 
settling  day  for  any  new  com- 
pany in  cases  where  the  fore- 
going conditions  have  not  been 
complied  with,  provided  the  scrip 
or  shares  be  ready  for  delivery, 
and  that  no  impediment  exists  to 
the  settlement  of  the  account ;  it 
being  expressly  understood,  that, 
when  a  settling  day  is  fixed  under 
these  circumstances,  the  shares  of 
such  company  shall  not  be  quoted 
in  the  official  list.  The  secretary, 
in  announcing  to  the  Stock  Ex- 
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be  complied  with  by  the  Defendants  the  company,  the  bill 
contained  the  following  averment : — "  In  consequence,  how- 
ever, of  the  form  of  the  said  contracts,  it  became  indis- 
pensable to  the  success  of  the  scheme  contrived  by  the 
Defendants  Croskey  and  Magnus  that  the  company  should 
be  recognized  by  the  Stock  Exchange,  and  a  settling  day 
appointed ;  and,  although  the  directors  and  officers  of  the 
company  well  knew  that  the  requirements  of  the  Stock 
Exchange  had  not  been  complied  with,  they  did,  in  their 
official  character,  but  acting  at  the  instance  of  and  in 
collusion  with  Croskey  and  Magnus^  and  for  the  purpose 
of  enabling  them  to  carry  into  effect  their  said  fraudulent 
scheme,  make  such  untrue  and  fraudulent  representations 
to  the  committee  of  the  Stock  Exchange  as  induced  them  to 
come  to  the  conclusion  (contrary  to  the  fact),  that  therequire- 
ments  of  the  Stock  Exchange  had  been  complied  with,  and 
to  appoint  a  settling  day  and  allow  the  shares  of  the  com- 
pany to  be  quoted  on  the  Stock  Exchange.  For  example, 
the  directors  and  officers  of  the  company  acting  in  the 
character  aforesaid,  and,  in  particular,  the  Defendant  ^[^ecf 
JElborough^  as  the  secretary  of  the  company,  represented 
to  the  committee  of  the  Stock  Exchange,  that  a  bon&  fide 
allotment  of  10,200  ordinary  shares  had  been  made ;  and 
that  the  whole  of  the  said  10,200  shares  had  been  sub- 
scribed for;  and  that  the  fiill  deposit  of  21.  10s.  had  been 
paid  in  respect  of  each  of  the  said  shares;  and  that  all  the 
remaining  shares  in  the  company  had  been  reserved  for 
the  contractors  and  the  concessionaire :  whereas  the  said 
directors  and  officers,  at  the  time  when  they  made  such 
representations,  well  knew  that  they  were  untrue,  and^  in 
particular,  well  knew  that  the  pretended  allotment  of  2,070 
shares  to  the  persons  mentioned  in  the  said  list  (and 


change  a  settling  day  for  shares 
of  a  new  company,  shall  state  in 
bis  notice  whether  it  be  fixed  with 


or  without  the  authority  for  its 
insertion  in  the  official  list." 
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which  shares  were  ineladed  in  the  10,200  shares  repre-  2^^ 
seuted  to  have  been  allotted)  was  illusory  and  abortive ;  and  barrt 
that  no  deposit  whatever  had  been  made  in  respect  of  CRosKsr. 
such  shares ;  and  that,  in  truth,  less  than  one-half  of  the 
shares  in  the  company  had  been  subscribed  for,  and  that 
the  deposit  had  been  paid  on  a  still  smaller  number :  and 
the  Plaintiff  charges,  that,  in  order  to  deceive  the  com- 
mittee of  the  Stock  Exchange,  by  making  the  bankers' 
pass-book  of  the  company  correspond  with  the  said  repre- 
sentations as  to  deposits  on  shares,  the  Defendants  had^  a 
short  time  previously^  raised  on  loan  and  paid  to  the 
account  of  the  company  with  their  bankers,  a  large  sum  of 
money,  which  the  directors  and  officers  of  the  company,  in 
the  character  aforesaid,  represented  to  the  said  committee 
to  have  been  received  in  respect  of  deposits  on  shares. 
The  committee  of  the  Stock  Exchange  had  no  means  at 
the  time  of  detecting  the  inaccuracies  of  the  representa- 
tions made  on  behalf  of  the  company  as  aforesaid;  and 
they  were  induced,  by  such  untrue  and  fraudulent  repre- 
sentations as  aforesaid)  to  believe  that  the  company  had  in 
fact  complied  with  the  requirements  of  the  Stock  Exchange, 
and  to  consent,  and  they  accordingly  did  consent  and  agree 
that  the  company  should  be  recognized  by,  and  that  the 
shares  of  the  company  should  be  permitted  to  be  quoted 
on,  the  Stock  Exchange ;  and  they  appointed  the  27th  day 
of  March,  1860,  to  be  the  first  account  or  settling  day  for 
the  shares  of  the  company." 

The  bill  further  averred,  that  all  the  Defendants  therein- 
before named  as  the  directors  of  the  company  were  parties  to 
and  acquiesced  in  the  said  allotment  of  shares,  and  knew  the 
circumstances  under  which  such  allotment  was  made,  and 
were  acquainted  with  the  fictitious  and  fraudulent  cha- 
racter of  the  applications  for  shares  made  by  or  on  behalf 
of  Croskey  and  Magnus^  and  with  the  nonpayment  of  the 
deposit  on  the  shares  so  allotted  as  aforesaid,  and  were 
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acquainted  with  the  truth  in  respect  of  all  the  matters  as 
to  which  representations  were  made  as  aforesaid  to  the 
committee  of  the  Stock  Exchange,  and  knew  that  such 
representations  were  untrue.  Nevertheless,  the  said  De- 
fendants and  the  company  acquiesced  in  and  adopted  such 
representations ;  and  thereby  the  public,  and  the  Plaintiff 
as  one  of  the  public,  were  led  to  believe  and  did  believe 
that  the  company  had  been  duly  constituted  in  accordance 
with  the  requirements  of  the  Stock  Exchange,  and  had 
become  entitled,  according  to  the  rules  thereof,  to  be  quoted 
on  the  official  list  of  the  Stock  Exchange. 


The  bill  then  stated,  that,  on  the  6th  of  May,  1860,  in 
the  ordinary  course  of  his  business,  the  Plaintiff  agreed  to 
sell  to  Castello,  and  Castello  agreed  to  purchase — ostensibly 
on  his  own  behalf,  but  in  truth  on  behalf  of  the  Defendants 
Croekey  and  Magnus^  and  in  pursuance  of  the  said  arrange- 
ment with  them— 100  shares  in  the  capital  of  the  company, 
to  be  delivered  on  the  settling  day  to  be  appointed  by  the 
Stock  Exchange,  at  the  price  of  306/.  5s.,  being  at  the  rate 
of  9-16ths  premium  on  shares  on  which  a  deposit  of  2/.  10^. 
had  been  paid ;  that,  at  the  date  of  the  said  contract^  Croskey 
and  Magnus  had^  by  allotments  and  contracts  for  purchase, 
acquired  the  whole  of  the  shares  in  the  company  on  which 
21.  10«.  only  had  been  or  was  to  be  in  the  first  instance  paid ; 
and  Ceigtello  well  knew  that  they  had  so  done ;  and  Castello, 
acting  in  collusion  with  Croskey  and  Magnus,  entered  into 
the  said  contract,  not  for  any  bon&  fide  purpose,  but  in 
order  to  enable  them  fi<audulently  to  obtain  large  sums  of 
money  from  the  Plaintiff^  under  colour  and  by  means  of 
the  said  rules  and  customs  of  the  Stock  Exchange ;  that, 
a  settling  day  having,  in  consequence  of  the  fraudulent 
misrepresentations  of  the  Defendants,  been  actually  ap- 
pointed by  the  committee  of  the  Stock  Exchange,  the 
Plaintiff^  believing  at  the  time  that  the  said  contract  had 
become  binding  on  him,  and  not  having  been  able  on  the 
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27th  day  of  March  (being  the  settling  day  so  appointed) 
to  obtain  shares  for  delivery  in  pursuance  of  his  said 
contract,  applied  to  Castello  on  the  subject.  Whereupon 
Castello^  in  pursuance  of  the  scheme  contrived  by  the 
Defendants  Craskey  and  Magnus^  proposed  to  the  Plaintiff 
on  their  behalf  that  the  said  contract  should  be  continued 
to  the  next  settling  day  (that  is  to  say)  that  the  same 
should  be  cancelled  on  payment  by  the  Plaintiff  of  a 
moderate  sum,  and  on  the  condition  that  the  Plaintiff 
should  enter  into  a  new  contract  for  the  delivery  of  100 
shares  in  the  capital  of  the  company  on  the  12th  day  of 
April,  1860,  being  the  next  settling  day ;  that  the  Plaintiff 
accepted  this  proposal,  and  accordingly  paid  to  CasteUo 
the  sum  of  £100^  as  part  consideration  for  the  cancellation 
of  the  contract,  and,  as  a  further  consideration  therefor, 
entered  into  a  new  contract  with  Castelb^  acting  in  the 
same  character  as  thereinbefore  mentioned,  for  the  de- 
livery of  100  shares  in  the  capital  of  the  company  on  the 
12th  day  of  April,  1860,  at  the  price  of  £400,  being  after 
the  rate  of  li  premium. 

The  bill  further  stated,  that,  on  the  12th  day  of  April, 
I860,  the  Plaintiff  was  still  unable  to  deliver  shares  to  the 
Defendants  in  pursuance  of  the  new  contract,  and  was  in 
the  same  way  induced  to  pay  a  further  sum  of  money  to 
Castello  on  behalf  of  the  Defendants  Croskey  and  Magnus^ 
and  to  enter  into  a  substituted  contract  for  the  delivery  of 
100  shares  in  the  capital  of  the  company,  at  a  still  higher 
price,  on  the  next  settiing  day ;  that  similar  transactions 
took  place  between  the  Plaintiff  and  Castello^  acting  on 
behalf  of  Croskey  and  Magnus^  on  each  subsequent  settling 
day,  until  the  13ih  day  of  June,  1860,  at  which  time  the 
price  of  the  shares  had  by  the  fraudulent  transactions  of 
the  Defendants  thereinbefore  referred  to,  been  raised  to  a 
nominal  premium  of  £6  to  £7 ;  there  not  being  in  fact 
then,  and  not  having  been  for  long  previously,  any  actual 
dealings  in  such  shares ;  and,  on  that  day,  the  Plaintiff— not 
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knowing  and  not  having  the  means  of  ascertaining  that 
the  high  price  to  which  the  shares  had  risen  was  the  result 
of  fraud,  or,  if  it  was  in  fact  the  result  of  fraud,  not  knowing 
or  haying  the  means  of  ascertaining  that  Ctutello^  or  those 
for  whom  he  was  acting,  were  parties  to  the  fraud,  and 
being  apprehensive  of  the  consequences  of  his  allowing  the 
transaction  to  remain  open  any  longer—  applied  to  CasteUo, 
and  requested  him  to  agree  to  some  terms  for  finally 
releasing  the  Plaintiff  from  the  then  existing  contract 
between  them ;  that  Castetto  for  some  time  absolutely 
refused  so  to  do,  but  at  length,  on  the  urgent  request  of 
the  Plaintiff,  he  consented  to  release  the  Plaintiff  from  his 
said  contract,  on  payment  by  him,  in  addition  to  the  sums 
he  had  already  paid,  of  the  sum  of  256/.  5s. ;  that,  as  the 
result  of  the  said  transactions  between  the  Plaintiff  and 
Castello,  acting  on  behalf  of  Croskey  and  Magnus,  they 
obtained  from  the  Plaintiff  the  sum  of  £625  in  the  whole ; 
and  that,  as  the  result  of  similar  transactions  entered  into 
with  other  stock  jobbers  and  dealers  in  shares,  Croskey  and 
Magnus^  in  and  before  the  month  of  June,  1860,  obtained 
from  such  stock  jobbers  and  dealers  in  shares  upwards  of 
£10,000  in  the  whole. 


Lastly,  the  bill  stated,  that,  suspicions  having  been 
aroused,  the  committee  of  the  Stock  Exchange,  on  the  30th 
of  June,  1860,  undertook  to  investigate  the  documents 
upon  which  the  company  had  obtained  a  quotation  for 
their  shares ;  and  that,  having  done  so,  the  committee,  on 
the  20th  of  June,  resolved  that  the  name  of  the  Buenos 
Ayres  and  San  Fernando  Railway  Company  should  be 
struck  out  of  the  official  list  of  the  Stock  Exchange. 

The  Plaintiff  charged,  by  his  till,  that  all  the  Defendants, 
having  been  in  manner  aforesaid  implicated  in  the  said 
frauds,  were  liable  to  the  Plaintiff  for  the  repayment  of  the 
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said  amount,  with  interest ;  and,  in  particular,  the  Plaintiff 
charged,  that  the  company,  having,  by  the  fraudulent  acts 
of  the  directors  and  officers  thereof,  done  and  committed 
in  their  official  character,  and  adopted  and  sanctioned  by 
the  company  as  aforesaid,  enabled  the  other  Defendants  to 
carry  their  said  scheme  into  effect  as  against  the  Plaintiff, 
were  liable  to  make  good  to  the  Plaintiff  the  losses  he  had 
sustained  as  aforesaid,  with  interest. 


1861. 
Barbt 

V. 

Cbobkbt. 
Statement 


The  prayer  of  the  bill  was,  that  it  might  be  declared 
that  the  several  contracts,  entered  into  between  the  Plaintiff 
and  the  Defendant  CasteUo^  acting  on  behalf  of  the  Defend- 
ants Croskey  and  Magnus^  were  fraudulent  and  void,  as 
against  the  Plaintiff,  or,  at  all  events,  that  the  same  respec- 
tively were  not,  and  never  could  be,  binding  or  operative 
upon  or  against  the  Plaintiff;  and  that  an  account  might 
be  taken  of  all  the  moneys  paid  by  the  Plaintiff  to  the 
Defendant  Castello  in  respect  of  the  said  contracts,  with 
interest;  and  that  the  Defendants  might  be  ordered  to 
pay  to  the  Plaintiff  what  should  be  found  due  to  him  on 
taking  such  account. 


To  this  bill  separate  demurrers  for  want  of  equity  were 
put  in — one  by  the  company,  another  by  Croskey^  a  third 
by  MagnuBy  and  a  fourth  by  Elborough. 


Sir  Hugh  Cairns  and  Mr.  Morris^  on  behalf  of  the 
company,  contended  that  their  demurrer  must  be  allowed. 

[They  were  proceeding  to  argue,  that,  even  assuming  the 
company  to  have  derived  benefit  from  the  fraudulent 
representations  in  the  bill  alleged  to  have  been  made  by 
the  other  Defendants,  or  some  of  them,  to  the  committee 
of  the  Stock  Exchange,  and  assuming,  that  the  company 
could  be  held  to  have  constituted  the  directors  their  agents 
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1801. 

Barbt 
r. 

CR08KBT. 

Argtumemi, 


for  the  purpose  of  making  such  representations,  and  to 
have  adopted  such  representations  as  their  own  (both  of 
which  positions  they  were  prepared*  to  dispute),  still  there 
was  nothing  in  the  bill  to  iix  the  company  with  collusion 
in,  or  even  with  knowledge  of,  the  scheme  contrived,  as  the 
bill  alleged,  by  the  other  Defendants  for  the  purpose  of 
defrauding  the  Plaintiff  in  the  manner  of  which  he  com- 
plained ;  when  they  were  stopped  by  the  Court.] 

The  Vioe-Chancellob. — I  have  read  through  the  bill, 
and,  having  done  so,  I  feel  so  strong  an  impression  that  it 
contains  nothing  to  iix  the  company  (however  it  may 
affect  the  directors  of  the  company)  with  responsibility  for 
the  loss  of  which  the  Plaintiff  complains,  that,  without 
further  argument  in  support  of  their  demurrer,  and  without 
expressing  any  opinion  upon  the  case  as  it  affects  the  other 
Defendants,  I  must  call  upon  the  Plaintiff's  counsel  to 
show  that  the  company  are  properly  made  parties  to  the 
suit. 


Mr.  Rolt,Q.C.,  Mr.  Daniel,  Q.C.,  and  Mr.  C.  T.  Simpson, 
in  support  of  the  bill,  contended,  that  the  company  were 
properly  made  Defendants  to  the  suit : — 

The  company  are  responsible  equally  with  the  other 
Defendants  for  the  loss  sustained  by  the  Plaintiff  by  reason 
of  the  false  and  fraudulent  representations  in  the  bill 
alleged  to  have  been  made  to  the  committee  of  the  Stock 
Exchange.  Those  representations  were  made  by  the  other 
Defendants  in  their  official  character,  as  the  directors  and 
secretary  of  the  company.  In  that  character  it  was  their 
^uty,  and  exclusively  their  duty,  to  satisfy  the  committee 
of  the  Stock  Exchange,  that  the  conditions  which  a  com- 
pany is  required  to  comply  with  before  it  can  be  recognized 
by  the  Stock  Exchange  had  been  complied  with— the 
company  being  incapable  of  acting,  except  through   its 
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directors  and  officers.  This  duty  the  Defendants  have 
violated,  by  making  false  and  fraudulent  representations  to 
the  committee  of  the  Stock  Exchange,  inducing  them  to 
believe,  that  the  conditions  in  question  had  been  complied 
with,  when,  in  &ct,  they  had  not.  The  company  have  de- 
rived direct  and  extensive  profits  and  advantages  from  those 
false  and  fraudulent  representations,  inasmuch  as  they  have 
obtained  thereby  the  appointment  of  a  settling  day,  have 
procured  their  shares  to  be  quoted  in  the  official  list 
of  the  Stock  Exchange,  and  have  greatly  increased  the 
value  of  their  shares,  raising  them  to  a  premium  of  from 
£6  to  £7.  They  have  been  content  to  derive  these  direct  and 
extensive  benefits  from  the  false  and  fraudulent  representa* 
tions  of  their  directors,  and,  having  so  done,  must  be  held 
to  have  adopted  the  directors  as  their  agents  for  making 
those  &lse  and  fraudulent  representations,  and  to  have 
adopted  those  false  and  fraudulent  representations  as  their 
own.  That  being  so,  the  company  must  be  held  responsible 
for  the  loss  sustained  by  the  Plaintiff,  and  others  in  his 
position,  as,  in  The  Naiional  Exchange  Company  of  Glasgow 
V.  Drew  (a).  Statements  made  by  the  directors  of  a  com- 
pany are  statements  made  by  the  company :  Agrees  case(Jb\ 
Ranger  v.  The  Chreat  Western  Raihoag  Company (c), 
Conybeare  v.  The  New  Brunswick,  jfc.  Company  {d). 
So  here,  acts  done  by  the  directors  and  secretary  of  the 
company  were  acts  of  the  company.  In  The  National 
Exchange  Company  of  Glasgow  v.  Drew,  the  company 
was  only  indirectly  benefited  by  the  false  representations 
contained  in  the  reports  of  their  directors.  There  the  com- 
pany was  only  benefited  in  so  far  as  the  market  value  of 
their  shares  might  have  been  kept  up  in  consequence  of 
those  representations.  Yet  they  were  held  responsible. 
[They  read  p.  132  of  the  report.]    In  the  present  case  the 
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ilfyvflMfif. 


(a)  2  Macq.  103. 
{p)  25  Beav.  513. 


(c)  5  H.  L.  Gas.  86. 

(d)  1  De  G.,  Fisher,  k  Jones,  578. 
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Argumeitt, 


company  has  derived  the  most  immediate  and  substantial 
benefits  from  the  frauds  practised  by  its  directors.  The 
very  existence  of  the  company  was  dependent  upon  the 
perpetration  of  that  fraud  on  the  part  of  its  directors. 
Their  acts  alone  could  obtain  the  appointment  of  a  settling 
day,  and  give  existence  in  the  Stock  Exchange  to  the 
company.  And  those  acts,  the  company  must,  upon  this 
demurrer,  be  taken  to  have  adopted:  Whitfield  y.  The 
Scvih'Eastern  Railway  Company(a). 


The  ViCE-CflANOELLOR. — ^There  is  no  doubt,  that  a  com- 
pany, by  its  directors  and  servants,  may  make  £Ei1se  repre- 
sentations, and  may  adopt  those  false  representations  as 
their  own ;  nor  is  there  any  doubt,  that  a  company  may 
make  itself  responsible  for  loss  occasioned  to  third  persons 
by  such  false  representations,  where,  as  in  the  case  of 
The  National  Exchange  Company  of  Glasgow  v.  Drewy 
the  representations  have  been  made  with  intent  that  they 
should  be  acted  upon  by  the  party  injured  in  the  manner 
that  has  occasioned  the  injury,  and  where  the  company 
has  derived  profit  from  the  transaction.  But,  admitting 
this  to  be  so,  and  assuming,  for  the  sake  of  argument,  that 
this  company,  by  its  directors,  has  made  false  representa- 
tions, how  does  it  appear,  that  the  company  derived  profit 
from  the  Plaintiff  being  compelled,  or  believing  himself 
compelled^  to  perform  the  contracts  he  had  entered  into 
for  the  delivery  of  shares  ?  How  does  it  appear,  that  the 
company  had  any  knowledge,  or  any  means  of  knowledge, 
of  the  existence  of  those  contracts  ? 


Mr.  i?oft.— Collaterally  and  incidentally  the  company 
derived  the  greatest  possible  benefit^  by  obtaining,  as  we 
have  shown^  a  quotation,  a  market,  and  higher  prices  for 
their  shares.  But  benefit  to  the  company  is  not  the  only 
test  of  responsibility.     To  make  the  company  responsible 

{a)  Ell.,  131.,  &  Ell.  115. 
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it  is  not  necessary  that  any  benefit  should  enure  to  them. 
"  It  is  a  very  old  head  of  equity,  that,  if  a  representation 
is  made  to  another  person,  going  to  deal  in  a  matter  of 
interest  upon  the  faith  of  that  representation,  the  former 
shall  make  that  representation  good,  if  he  knows  it  to 
be  false:"  per  Lord  Eldon  in  Evans  v.  Bicknell{a).  The 
true  test  is  not  "has  the  company  derived  a  profit?" 
but  "has  the  Plaintiff  sustained  injury?"  The  question 
is  not,  whether  any  money  has  found  its  way  into  the 
coffers  of  the.  company,  but  whether  any  has  been  taken 
from  the  pocket  of  the  Plaintiff,  in  consequence  of  the 
false  representations  for  which  the  company  has  made 
itself  responsible.  In  cases  like  the  present,  there  are  but 
three  tests  of  responsibility : — First,  has  there  been  a  false 
representation?  Secondly,  was  that  false  representation 
made  with  intent  to  deceive  ?  Thirdly,  has  damage  been 
sustained  ?  Here  all  these  concur.  If  there  has  been  a 
false  representation,  it  is  immaterial  to  whom  it  was  made. 
It  is  immaterial  whether  it  was  made  to  the  person  who 
eventually  sustains  the  injury,  or  to  a  third  person  who 
communicated  it  to  the  party  who  acted  upon  the  faith  of 
it,  and,  so  acting,  sustained  the  injury.  This  is  clear  from 
the  Gun  case,  Langridge  v.  Leoy(h).  There,  the  false 
representation,  viz.  that  the  gun  was  a  gun  of  NocKs,  was 
made  to  the  father,  who  purchased  the  gun;  the  party 
injured  was  the  son ;  yet  the  son  brought  the  action  and 
recovered  damages. 

The  Vioe-Chancellor. — I  take  the  ground  of  that 
decision  to  have  been,  that  the  feilse  representation  was 
made  by  the  Defendant  with  a  view  that  it  should  be  acted 
upon  by  the  son  in  the  manner  that  occasioned  the  injury. 
Lord  Wensleydale  says,  "  There  is  a  false  representation 
made  by  the  Defendant,  with  a  view  that  the  Plaintiff 
should  use  the  instrument  in  a  dangerous  way"(c).     The 

(fl)  0  Vea.  182,  ia3.  (b)  2  Mee.  &  W.  519.  (c)  Ibid. 
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father,  acting  upon  the  faith  of  that  representation,  pat 
the  gun  into  the  hands  of  his  son,  who  fired  it  off,  when  it 
burst  and  injured  him.  Suppose  a  stranger,  knowing 
nothing  of  what  had  passed  between  the  father  and  the 
Defendant,  to  have  found  the  gun,  lying  for  instance  at  an 
inn.  If  a  stranger  so  finding  the  gun  had  taken  it  up  and 
fired  it,  and  the  gun  had  burst  and  injured  him,  would  he 
have  had  his  action  against  the  Defendant,  upon  the 
ground  that  NocVs  name  appeared  upon  the  gun,  and  the 
Defendant  had  sold  it  with  that  name  appearing  upon  it 
and  as  a  gun  made  by  Nock  f 


Mr.  Bolt.—The  gun  was  sold  in  order  to  be  used  in  the 
manner  which  occasioned  the  injury ;  and,  that  being  so. 
Lord  Wensleydale  expressly  says,  it  was  immaterial  whether 
the  Defendant  intended  the  false  representation  itself  to  be 
communicated  to  the  person  who  sustained  the  injury  (a). 
In  the  present  case,  the  representation,  that  the  conditions 
required  by  the  Stock  Exchange  had  been  complied  with, 
must  be  taken  to  have  been  made  by  the  company  with 
the  intent  that  a  settling  day  should  be  appointed,  and,  as 
a  necessary  consequence,  that  the  public,  and  every  mem- 
ber of  the  public,  who  had  entered  into  contracts  for  the 
delivery  of  shares  upon  the  settling  day  when  appointed, 
should  be  held  upon  that  day  to  make  good  their  engage- 
ments—consequently, that  the  Plaintiff  should  be  so  held 
to  make  good  the  contracts  in  respect  of  which  he  now 
seeks  relief.     Therefore,  admitting  that  there  is  nothing 
in  the  bill  to  show  that  the  company  had  any  knowledge, 
or  any  means  of  knowledge,  of  the  particular  contracts 
which  the  Plaintiff  had  entered  into  for  the  delivery  of 
shares,  that  circumstance  will  not  relieve  the  company 
fii^m  responsibUity. 


The  Vice-Chancellor.— Your  argument  would  show, 
(a)  2  Mee.  &  W.  510. 


CASES  IN  CHANCERY.  19 

that  every  person  who,  in  consequence  of  De  Berenger^s         1861. 
frauds  upon  the  Stock  Exchange,  was  induced  to  purchase       Barkt 
stock  at  an  advanced  price,  in   reliance  upon  the  false     croskxt. 
rumour  he  had  circulated,  that  peace  was  concluded,  was      ^,Z^< 
entitled  to  maintain  an  action  against  De  Berenger  for 
the  increase  of  price.     Would  not  such  consequences  be 
too  remote  to  form  ground  for  an  action  ? 

Mr.  Daniel. — We  submit,  that,  according  to  modern 
decisions,  they  would  not ;  at  all  events,  that,  in  the  present 
case,  the  Court  will  not  decide  the  question,  whether  the 
damage  is  not  too  remote,  upon  demurrer.  In  Bedford  v. 
Baff8haw{a\  the  Defendant,  a  director  of  a  company,  by 
false  and  fraudulent  representations  made  by  him  to  the 
committee  of  the  Stock  Exchange,  procured  a  settling  day 
to  be  appointed  for  the  company,  and  the  shares  of  the 
company  to  be  quoted ;  the  Plaintiff,  as  one  of  the  public, 
was  misled,  by  seeing  the  company's  shares  in  the  official 
list  of  the  Stock  Exchange,  into  purchasing  certain  shares ; 
and,  upon  those  shares  proving  worthless,  the  company 
was  held  responsible  for  the  loss  the  Plaintiff  sustained  by 
purchasing  them.  In  his  judgment  in  that  case,  Mr.  Baron 
Bramwell  says,  "  It  is  not  a  bad  rule,  that  a  person  who 
makes  a  fraudulent  representation^  which  is  intended  to  be 
generally  circulated,  shall  be  liable  to  any  person  injured 
by  acting  upon  it,  however  remote  the  consequences  may 
be"(*). 

The  Vice-Chancellor. — That  may  be  sound  doctrine 
in  measuring  the  limits  of  moral  responsibility. 

Mr.  Daniel — It  is  not  the  less  applicable  in  the  admi- 
nistration of  justice,  because  sound  in  morals.  Even  if 
a  hundred  persons  intervened  between  the  original  fraudu- 
lent representation  and    the  party  injured,   the  person 

(a)  4  Hurlst.  k  Nor.  638.  {h)  Ibid.  p.  548. 
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^^^'        making  that  representation  should,  and  safely  might,  be 
held  responsible. 

J  ~j^^  We  have  a  right  to  argue  this  case  as  if  all  the  Defend- 

ants other  than  the  company  were  insolvent,  and  as  if  the 
company  only  were  responsible.  Having  insolvent  persons 
individually  liable  for  acts  done  by  them  in  their  official 
character  for  the  benefit  of  the  company— acts  which  the 
company  have  adopted,  and,  by  adopting  them,  have  derived 
large  and  direct  profit — ^we  submit  we  have  a  right  to  hold 
the  company  responsible. 

[They  cited  alsoPa8leyv.Freeman{a\  Slimy. Craucher{b\ 
and  ScM  v.  Dixon{e) ;  and  distinguished  The  Royal 
British  Bank  v.  Nicol{d),] 

The  Vige-Chang£LLOB. — Though  I  am  convinced  this 
bill  will  not  lie  against  the  company,  I  will  hear  the  ai^* 
ments  on  behalf  of  the  other  Defendants,  before  disposing 
of  it  upon  the  company's  demurrer. 

Mr.  Giffard^  Q.C.,  and  Mr.  Swanstouy  jun.,  for  the 
Defendant  Croskey,  Mr.  Baggallay^  Q.C.,  and  Mr.  Tripp^ 
for  the  Defendant  MagnuSy  and  Mr.  Fooks^  for  the  De- 
fendant Elboroughy  contended,  that  their  demurrers  most 
severally  be  allowed. 

First.  The  bill  carefiiUy  abstains  from  mentioning  the 
date  of  the  agreement  by  which  the  Plaintiff  was  released 
from  his  contracts  on  payment,  in  addition,  as  it  is  stated, 
to  the  sums  he  had  already  paid,  of  the  sum  of  256/.  5s. 
Now,  if  the  agreement  was  made  after  the  Plaintiff  had 
discovered  the  alleged  fraud,  it  would  of  course  amount  to 

(a)  3  T.  R.  51 ;  5.  a  2  Smith's         (e)  29  Law  J.,  N.  S.,  Exch.  62, 
Leading  Cases,  62,  and  cases  there      note, 
collected.  (d)  6  Jur.,  N.  8.,  207. 

(b)  1  De  6ex,  Fisher,  k  Jones, 
518. 
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a  condonation,  and  would  preclude  him  from  seeking 
redress  by  the  present  bill.  But,  independently  of  that 
objection,  and  assuming  it  could  be  cured  if  leave  were 
given  to  amend  the  bill,  we  contend — 

Secondly.  That  all  the  alleged  contracts  were  *'  agree- 
ments by  way  of  gaming  or  wagering "  within  the  18th 
section  of  the  Act  8  &  9  Vict.  c.  109,  and  by  that  Act 
were  null  and  void ;  consequently,  that  a  bill  will  not  lie : 
Grizewood  v.  Blane{a). 

Thirdly.  The  Plaintiff  has  mistaken  the  jurisdiction. 
His  proper  remedy,  if  he  is  entitled  to  any,  is  at  law. 
This  is  simply  a  money  bill.  It  expressly  avers,  that,  "  as 
the  result  of  all  the  said  transactions  between  the  Plaintiff 
and  Castello^  acting  on  behalf  of  Cro$key  and  Magnus^  they 
obtained  irom  the  Plaintiff  the  sum  of  £625  in  the  whole." 
That  £625,  therefore,  is  the  measure  of  the  Plaintiff's 
loss,  if  any,  and  is  the  total  sum  for  which  he  brings  his 
bill.  If  such  a  bill  is  not  demurrable,  every  case  of  alleged 
false  warranty  for  a  horse  or  misrepresentation  of  goods 
will  be  brought  into  this  court. 

[They  cited  Stary^  Eq.  Jur.(A),  and  Burnes  v.  P€nnell{c\ 
and  contended^  that,  upon  the  second  and  third  grounds,  all 
the  demurrers  should  be  allowed  without  leave  to  amend.] 

The  Vicb-Chancellor  (to  Mr.  RoU). — Upon  the  first 
ground  alleged  by  the  Defendants  other  than  the  company, 
it  seems  to  me,  until  I  have  heard  counsel  in  support  of 
the  bill,  that  their  demurrers  must  be  allowed,  but  with 
leave  for  the  Plaintiff  to  amend,  by  stating  the  date  of  the 
agreement  in  question.  The  other  grounds  which  have 
been  urged  in  support  of  those  demurrers  appear  to  me 
untenable. 
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(a)  11  C.  B.  626.  538.      (h)  Sec.  184.      (c)  2  H.  L.  Cas.  407. 
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^^^^  [Mr.  Rolt  having  consented  to  accept  leave  to  amend, 

Barrt  judgment  was    now  delivered    upon  all  the    demurrers 

Caoskxy.  without  further  argument.] 

Argument*  


JtidgmM.       VlCE-CHAHGKLLOa   SiR  W.  PaGE   WoOD  :— 

With  regard  to  so  much  of  the  bill  as  seeks  to  make  the 
company  responsible  for  the  loss  sustained  by  the  Plaintiff 
by  reason  of  the  false  representations  alleged  in  the  bill, 
the  argument  addressed  to  me  by  the  Plaintiff's  counsel 
would  push  the  doctrine  of  responsibility  to  an  extent 
unwarranted  by  authority,  and  inconsistent,  as  it  seems  to 
me,  with  any  sound  principle  upon  which  justice  can  be 
administered. 

If  it  be  asked,  to  what  extent  a  man  ought  morally  to 
be  responsible  for  the  consequences  of  a  false  represen- 
tation made  by  him,  the  answer  of  course  is,  that  morally 
he  ought  to  be — as  doubtless  he  is — responsible  for  all, 
even  its  remotest,  consequences  to  the  end  of  time. 

But^  in  administering  justice,  the  remote  consequences, 
for  which  morally  a  man  is  responsible,  cannot  be  taken 
as  the  measure  of  his  responsibility. 

The  principles  by  which,  in  the  administration  of  justice, 
the  limits  of  responsibility  should  be  ascertained,  are  well 
laid  down  in  the  authorities  that  were  cited.  I  agree 
with  every  word  of  those  authorities,  except,  perhaps, 
one  rather  strong  dictum  cited  by  Mr.  Daniel  from 
the  report  of  the  case  of  Bedftrrd  v.  Baffshaw(a).  I 
assent  to  every  word  of  the  Chief  Baron's  judgment  in 
that  case. 

Those  principles  I  take  to  be  as  follows : — 
First.  Every  man  must  be  held  responsible  for  the  conse- 
'    (a)  4  Hurlst.  k  Nor.  548. 
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quences  of  a  &lse  representiition  made  by  him  to  another,        ^^ 
upon  which  that  other  acts,  and,  so  acting,  is  injured  or 
damnified. 

Secondly,  Every  man  must  be  held  responsible  for  the  con-      J^^'*^^- 
sequences  of  a  false  representation  made  by  him  to  another, 
upon  which  a  third  person  acts,  and,  so  acting,  is  injured  or 
damnified — provided  it  appear,  that  such  false  representa- 
tion was  made  with  the  intent  that  it  should  be  acted  upon     { 
by  such  third  person  in  the  manner  that  occasions  the     I 
injury  or  loss.     In  Langridge  v.  Levy(ji)y  the  false  repre-     i 
sentation  was  made  to  the  father ;  the  party  who  sustained 
the  injury  was  the  son ;  yet  the  son  brought  the  action 
and  recovered  damages.     The  Court  treated  the  represen- 
tation as  made  by  the  Defendant  with  the  intent  that  it 
should  be  acted  upon  by  the  son  in  the  manner  that  occa- 
sioned the  injury(6).     In  warranting  the  gun  "to  have 
been  made  by  Nocky  and  to  be  a  good,  safe,  and  secure 
gun,"  the  Defendant  must  have  contemplated,  as  a  natural 
consequence,  that  the  &ther,  confiding  in  that  warranty, 
might  place  the  gun  in  the  hands  of  his  son,  or  of  any 
other  third  person  ;  and,  such  third  person  using  the  gun, 
and  sustaining  injury  by  using  it,  the  Defendant  was  liable 
for  that  injury  as  a  consequence  of  his  false  warranty. 

Thirdly.  But,  to  bring  it  within  the  principle,  the  injury,  I 
apprehend,  must  be  the  immediate,  and  not  the  remote,  con- 
sequence of  the  representation  thus  made.  To  render  a  man 
responsible  for  the  consequences  of  a  fidse  representation 
made  by  him  to  another,  upon  which  a  third  person  acts, 
and,  so  acting,  is  injured  or  damnified,  it  must  appear  that 
such  false  representation  was  made  with  the  direct  intent, 

(a)  2  Mee.  &  W.  619.  the  Plaintiff  should  use  the  in- 

(b)  Lord  WeNsle^dakf  then  strument  in  a  dangerous  way : " 
Mr.  Baron  Parke,  says :— "  There  Langridge  v.  Levy,  2  Mee.  k  W. 
is  a  false  representation  made  by  .'^19. 

the  Defendant,  with  a  view  that 
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that  it  should  be  acted  upon  by  such  third  person  in  the 
manner  that  occasions  the  injury  or  loss.  Thus,  to  recur 
to  the  case  which  I  put  during  the  argument,  if,  in  Lang^ 
ridge  v.  Levy^  the  injury  had  been  sustained,  not  by  the  son 
or  any  other  person  in  whose  hands  the  father,  confiding 
in  the  Defendant's  warranty,  had  placed  the  gun,  but  by  a 
stranger  who  had  found  the  gun  lying  at  an  inn  or  in  any 
other  public  place,  I  apprehend  no  action  would  have  lain. 
The  Plaintiff  might  have  proved,  that  he  had  read  upon 
the  gun  the  name  of  a  maker  which  assured  him  that  it 
was  a  good  and  safe  gun ;  that,  in  reliance  upon  that  name 
appearing  on  the  gun,  he  had  fired  it  off  upon  the  occasion 
when  it  burst — he  might  have  proved,  that  the  Defendant 
had  put  NocKs  name  upon  the  gun,  and  had  sold  it  with 
N00K9  name  upon  it,  and  as  a  gun  made  by  Nock^  knowing 
that  representation  to  be  fSBtlse— still,  unless  it  had  been 
shown,  that  the  false  representation  was  made  by  the  Defend- 
ant with  a  view  that  it  should  be  acted  upon  by  the  Plain- 
tiff, no  action  would  have  lain.  The  consequence,  that  a 
stranger  would  take  up  the  gun  and  fire  it  off  upon  the 
mere  fisiith  of  that  representation  appearing  on  the  gun, 
would  have  been  a  consequence  too  remote  to  furnish 
ground  for  an  action  for  injury  sustained  by  him  by  reason 
of  the  false  representation. 

To  apply  these  principles  to  the  case  before  me — 

The  position  of  the  company,  upon  the  averments  of 
this  bill,  is  very  different  from  that  of  the  other  demurring 
parties. 

As  regards  the  principal  Defendants,  Croskey  and  Mag^ 
nusy  the  bill  avers  a  scheme  contrived  by  them  for  the 
purpose  of  defrauding  all  persons  who  might  enter  into 
contracts  to  deliver  shares  by  a  given  day ;  it  avers,  that, 
with  this  view,  the  Defendants  procured  tlie  allotment  of  a 
vast  number  of  shares  to  fictitious  perscms,  thereby  diaii- 
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nishing  the  number  of  shares  in  the  market  to  the  extent 
of  one-half;  and  that,  having  purchased — and,  as  I  must 
assume  it  against  the  pleader,  properly  purchased — the 
other  half,  the  Defendants  contrived,  by  means  of  false 
representations  made  by  them  to  the  committee  of  the 
Stock  Exchange,  to  induce  the  committee  to  believe,  that 
the  conditions  required  to  be  complied  with  by  a  new 
company  before  fixing  "  a  settling  day,"  as  it  is  termed, 
had  been  complied  with  on  the  part  of  the  company,  and 
to  fix  a  settling  day  accordingly : — thereby  compelling  all 
persons  who  had  entered  into  contracts  for  the  delivery  of 
shares  in  the  company  to  make  good  their  engagements 
on  the  day  so  fixed;  when,  by  reason  of  the  previous 
scheme  contrived  by  the  Defendants  for  getting  all  the 
shares  of  the  company  into  their  own  hands,  the  persons 
who  had  entered  into  contracts  to  deliver  shares  wovild 
find  it  impossible  to  obtain  them,  except  at  a  ruinous 
premium. 

Now,  assuming  these  averments — as,  for  the  purposes  of 
the  demurrer,  I  must  assume  them— to  be  true,  and  assuming 
the  conduct  so  averred  to  have  been  a  fraud  on  the  part 
of  the  Defendants  Croskey  and  Magnus^  it  follows,  I  admit, 
as  a  necessary  consequence,  that  every  person  to  whom 
they  communicated  the  object  of  their  scheme,  and  who 
knowingly  took  part  in  it  by  joining  in  making  the  false 
representations  to  the  committee  of  the  Stock  Exchange 
and  procuring  the  appointment  of  a  settling  day  for  the 
express  purpose  of  enriching  himself  at  the  expense  of 
those  who,  like  the  Plaintiff,  had  entered  into  contracts  to 
deliver  shares  in  the  company,  is  in  the  same  position  of 
responsibility  for  such  conduct  as  the  Defendants  them- 
selves. 

But,  admitting  this  to  follow  as  a  necessary  consequence, 
how  does  it  render  the  company  responsible  ? 


18G1. 
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1861.  A  case  which  has  gone  as  far  as  any  in  fixing  companies 

with  responsibility  is  that  of  The  National  Exchange  Com- 
pany of  Glasgow  v.  Drew  (a).  There,  the  directors  of  the 
Jai^nt.  company  had,  from  time  to  time,  made  false  and  fraudulent 
reports  to  the  company  as  to  the  state  of  its  affairs.  The 
company  had  acquiesced  in  those  reports,  had  confirmed 
them,  and  concurred  in  their  circulation.  Upon  the  faith 
of  those  reports  the  Respondent,  Brew,  had  been  induced 
to  purchase  shares  at  a  much  higher  price  than  he  would 
have  given  for  them  if  not  misled  by  the  firaudolent  state- 
ments they  contained.  And  it  was  adjudged  by  the  House 
of  Lords,  that  the  company,  by  the  course  they  had  taken 
with  reference  to  the  reports  of  their  directors,  had  adopted 
the  directors  as  their  agents .  for  the  purpose  of  making 
the  fraudulent  statements  contained  in  those  reports,  had 
adopted  those  fraudulent  statements  as  their  own,  and, 
through  the  agency  of  their  directors,  had  made  themselves 
liable  for  the  consequences  that  might  follow  from  the 
circulation  of  the  reports ;  and  accordingly,  the  company 
were  ordered  to  make  good  the  damage  done  to  the 
Respondent,  who,  as  I  have  stated,  had  purchased  the 
share  of  a  third  person  at  a  higher  price  than  he  would 
otherwise  have  given  for  it,  and  who  (it  is  not  unimportant 
to  observe)  would,  in  the  event  of  a  contrary  decision,  have 
had  no  remedy  against  his  vendor,  and  would,  therefore, 
have  been  remediless. 

But  that  case,  when  examined,  is  strictly  within  the 
principle  I  have  already  stated.  The  false  representations 
which  the  company  constructively  were  held  to  have  made, 
were  so  made  with  the  intent,  that  they  should  be  acted 
upon  by  the  party  injured  in  the  manner  that  occasioned 
the  injury.  The  representations  were  made  to  every 
member  of  the  community  who  was  likely  to  purchase 
shares  in  the  company,  consequently  to  the  Respondent  as 

(a)  2  Macqueen,  103. 
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one  such  member ;  and  they  were  so  made  with  the  intent, 
•  that  every  such  member,  and  the  Respondent  as  one, 
should  purchase  shares  at  high  prices  for  the  benefit  of  the 
company.  The  company,  to  raise  the  value  of  all  their 
shares,  employed  the  directors^  as  their  agents^  to  make 
false  and  fraudulent  statements^  by  means  of  which  they 
induced  others  to  purchase  their  shares  at  high  pAceB — 
those  persons  being  the  very  persons  to  whom  the  reports 
were  addressed  and  the  fraudulent  statements  communi- 
cated. 

In  the  present  case,  the  company  stands  entirely  exone- 
rated from  any  intention  to  defraud  the  Plaintiff  and  others 
who  had  entered  into  the  contracts  in  question  by  means 
of  the  scheme  contrived  by  the  other  Defendants.  There 
is  nothing  to  fix  the  company  with  even  a  knowledge  of 
that  scheme.  It  is  not  averred  in  the  bill,  and  it  would 
be  ridiculous  to  suppose,  that  any  report  was  ever  made 
to  the  company  by  its  directors  as  to  the  existence  of  such 
a  scheme.  There  is  no  averment^  that  any  communica- 
tion was  ever  made  to  the  company^  by  its  directors  or 
otherwise,  respecting  such  a  scheme;  and  the  company 
cannot  be  held  to  have  adopted  the  directors  as  their 
agents,  in  respect  of  a  matter  not  communicated  to  them 
by  the  directors  or  by  any  other  person. 

If  this  were  the  case,  not  of  a  company  and  its  directors 
but  of  an  individual  principal  and  his  agent,  the  principal 
could  never  be  held  responsible  in  the  manner  for  which 
the  Plaintiff  contends;  and  the  liability  of  a  company 
cannot  be  greater  than  that  of  an  individual.  The  com- 
pany, wholly  ignorant  of  the  object  for  which  its  directors 
were  anxious  to  have  a  settling  day  fixed,  might  be  charge- 
able with  improper  conduct,  in  procuring  the  appointment 
of  a  settling  day  before  the  conditions  required  by  the 
committee  of  the  Stock  Exchange  had  been  fully  complied 
with;   and,  possibly  (though  I  am  not  at  present  called 
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upon  to  give  an  opinion  upon  that  point),  the  company 
might  be  answerable  for  any  increase  in  the  price  of  their  • 
shares,  or  for  any  other  direct  advantage  they  may  have 
derived  from  the  representations  made  by  the  directors  as 
their  agents,  that  those  conditions  had  been  complied  with, 
when  they  had  not  been  so  complied  with.  But  the  ques- 
tion before  me  is,  whether  the  company  can  be  held 
responsible,  in  consequence  of  their  directors  having  done 
acts  which  were  foreign  to  the  purpose  for  which  the  com- 
pany procured  their  settling  day  to  be  fixed.  That  pur- 
pose was,  that  they  might  be  a  company  of  sufficient  repute 
to  have  their  shares  "quoted,"  as  it  is  called,  on  the 
Stock  Exchange,  and  there  bought,  sold,  and  dealt  with : 
and  not  that  time  bargains,  such  as  have  been  entered  into 
by  the  Plaintiff  in  this  case,  should  be  made  for  their 
benefit — still  less,  that  such  bargains  should  be  enforced 
by  a  given  day  to  the  injury  of  the  parties  who  have 
entered  into  them. 

Collaterally  and  incidentally,  no  doubt,  the  Plaintiff  may 
have  been  injured  by  the  representations  upon  which  the 
settling  day  was  fixed  for  this  company :  not,  however,  as 
in  the  case  of  The  National  Exchange  Company  of  Glasgow 
v.  DreWf  from  having  been  led  thereby  into  purchasing 
shares  by  a  representation  that  they  were  of  higher  value 
than  they  were  in  fact — still  less  by  being  induced  to  com- 
plete his  engagements.  It  was  indifferent  to  the  company 
whether  the  Plaintiff  completed  his  engagements  or  not. 
They  had  no  interest,  nor  can  any  interest  be  imputed  to 
them  in  the  matter. 

Then,  the  company  having  no  interest  in  the  matter — 
although,  no  doubt,  collaterally  and  incidentally,  damage 
has  resulted  to  the  Plaintiff  from  the  deceit  which  has 
been  practised— I  know  of  no  authority  to  justify  me  in 
holding,  that  all  the  consequences  of  the  deceit  so  prac- 
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tised  are  to  be  cast  upon  the  company,  by  every  person 
who  may  haye  been  collaterally,  but  incidentally,  dam- 
nified. 

The  demurrer  of  the  company^  therefore,  will  be  allowed, 
without  leave  for  the  Plaintiff  to  amend. 


1861. 


Judgment. 


As  regards  the  other  Defendants,  the  grounds  of  de- 
murrer were,  first,  that  the  time  is  not  averred  at  which 
the  agreement  was  made*  by  which  the  Plaintiff  was  released 
from  his  contracts  on  payment  by  him,  in  addition  to  the 
sums  he  had  already  paid,  of  the  sum  of  256/.  os.  Upon 
that  ground,  I  think,  that  the  demurrers  of  the  Defendants 
other  than  the  company  should  be  allowed,  but  with  leave 
for  the  Plaintiff  to  amend ;  because,  if  the  agreement  was 
made  after  the  Plaintiff  became  aware  of  all  the  facts  in 
respect  of  which  he  now  seeks  relief,  it  would  of  course 
purge  the  transaction ;  while,  on  the  other  hand,  if  it  was 
made  before  the  Plaintiff  had  discovered  those  facts,  he 
ought  to  have  leave  to  amend  his  bill  by  inserting  an 
averment  to  that  effect. 

Another  ground  of  demurrer  was,  that  the  contract  in 
question  was,  within  the  meaning  of  the  8  &  9  Vict.  c.  109, 
"  an  agreement  by  way  of  gaming  or  wagering,"  in  respect 
of  which  a  bill  will  not  lie.  But,  in  the  case  of  Grizewood 
V.  Blane(a\  it  was  left  to  the  jury  to  say,  whether,  at  the 
time  of  making  the  contract,  there  was  a  bond  fide  inten- 
tion to  purchase  or  to  deliver  the  shares ;  and^  upon  motion 
for  a  new  trial,  that  was  held  to  be  the  true  t«st  of  the 
legality  of  the  transaction.  In  the  present  case,  I  think, 
there  is  sufficient  in  the  averments  of  the  bill  (whatever 
may  be  disclosed  by  the  answers  when  put  in)  to  show,  that 
the  Plaintiff,  at  the  time  of  entering  into  this  contract, 
had  a  bonft  fide  intention  to  deliver  the  shares  in  ques- 

(a)  11  C.  B.  539. 
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1861.         tion ;  and,  taking  those  averments,  as  I  must  now  take 
Bakky       them,  to  be  true,  the  bill  is  not  open  upon  this  ground  to 
Cboskby.     a  demurrer. 

Jwtgment,  fhe  last  ground — and  it  was  the  point  most  strongly 

argued  by  the  counsel  for  the  demurring  parties  other 
than  the  company — was,  that,  assuming  tha  Plaintiff's  case 
as  made  by  the  bill  to  be  true,  his  remedy  is  at  law,  and 
not  in  this  Court.  Whether  that  is  so,  I  shall  be  better 
able  to  judge  when  the  answers  are  put  in.  In  the  mean 
time,  thus  much  may  be  premised: — I  can  suppose  a  bill  of 
j  this  description  to  be  filed  against  a  single  Defendant,  upon 

which  a  Court  of  equity,  though  having  indisputably  concur- 
rent jurisdiction  with  a  Court  of  law,  would  not  thibk  fit  to 
exercise  that  jurisdiction;   but  the  present  bill  avers  a 
combination  of  several  Defendants,  against  some  of  whom 
the   Plaintiff  may  have   a  direct  remedy  at  law,  while 
against  others  b^  may  have  no  remedy  at  law,  or  no 
remedy  except  by  as  many  separate  actions  of  deceit  as 
there  are  parties  Defendants  to  the  suit.     The  bill  avers-r 
whether  truly  or  not,  it  is  impossible  at  present  to  say — 
that  the   several  Defendants  have   combined  to  practise 
jointly  this   scheme   of  deceit,  one  (Castello)  being  put 
forward,  but  as  the  agent,  and  for  the  benefit,  of  all  the 
rest.     If  those  averments  are  true,  I  apprehend,  it  is  a 
proper  case  for  relief  in  this  Court.     Whether  they  are 
true,  is  a  question  which  the  Court  will  have  an  oppor- 
tunity of  sifting  when  the  answers  are  put  in ;  and  the 
circumstance,   that,   by    the    present   practice  of  Courts 
of  common  law,  the  Plaintiff  might  have  obtained  dis- 
covery at  law   as  to  the  truth  or  falsehood  of  the  aver- 
ments, cannot    oust    the   jurisdiction   which    previously 
existed,  as  I  cannot  doubt,  in  this  Court,  to  compel  such 
discovery. 

For  these  reasons — as  regards  the  Defendants   other 


CASES  IN  CHANCERY. 


31 


than  the  company,  I  am  of  opinion  that  it  would  not  be 
right  to  dispose  of  this  case  upon  demurrer.  Therefore, 
in  allowing  their  demurrers  upon  the  first  ground  to  which 
I  have  adverted,  I  shall  give  the  Plaintiff  leave  to 
amend. 


1861. 


Judgment. 


Allow  the  demurrer  of  the  Defendants  the  company.  Allow  also 
the  demurrers  of  the  other  dem.urnng  parties,  but  with  leave  for  the 
Plaintiff,  as  agrainst  such  last-mentioned  parties,  to  amend.  Reserve 
question  of  costs. 


Minute  of 
Decree, 


6>  c./^/tm   ^ 
'C/i$//fmmTZGE&AUy  V.  CHAMPNEYS. 

T 

IHE  bill  was  filed  by  the  Rev.  John  Fitzgerald,  the 
minister  of  Camden  Chapel,  in  the  parish  of  St  Pancras, 
Middlesex^  styling  himself,  and  claiming  to  be,  '*  the  in- 
cumbent of  the  new  parish  or  district  of  Camden  Town,  in 
the  county  of  Middlesex,**  against  the  Rev.  William  JVeldon 
Champneysy  the  incumbent  of  the  parish  of  St.  Pancras, 
with  a  view  to  establish  an  exclusive  right  claimed  by  the 
Plaintiff,  as  incumbent  of  such  alleged  new  parish,  to 


July\M,\Qth, 
^  17/A. 

Statutet,  In- 
terpretation of 

—  General 
Act* — Spfcial 

Acts — Local 
Acts — Church 
Building  Actt 
—68  Geo.  3, 
c.  45—59  Geo, 

3,  e.  134— 

2^3  Vict, 
c,  49—14  ^  15 

Vict.  e.  97, 

•ec.  21— 

19i*20Fic/. 

c.  104 —Order 

and  Burials. — 


M  Councii  ultra  Vim — Par ishes-^  District  Churches  or  Chapels — Afarriaget 
Feee—St.  Pancras, 

The  role  of  contiraction,  that  a  general  Act  of  Parliament  does  not  repeal  or  affect  a  prior 
special  Act  of  Parliament  without  express  words  of  reference,  applies  to  the  Church  Bttildinz 
Acts. 

Therefore,  Ihe  local  Act,  56  Geo.  3,  cap.  xxxix.,  for  regulating  the  ecclesiastical  arrangements 
of  the  parish  of  St.  Paneras,  was  held  not  to  be  affected  b}*  the  2  ft  3  Vict.  csp.  49.  And  an 
order  in  coancil,  purporting,  under  the  third  section  of  the  latter,  with  the  consent  of  the 
Bishop  alone,  upon  the  representation  of  the  Bcclesiastfcal  Commissioners,  to  order  the 
assignment  of  a  district  to  a  paAMhial  chapel  built  under  the  former  Act — Held,  ultra  Tires. 

The  insertion  in  a  general  Act  of  Parliament  of  a  saving  clause,  providing,  that  the  Act 
shall  not  apply  tO  a  special  case  which  had  previously  been  regulated  by  a  special  Act  of 
Parliament  not  otherwise  referred  to,  will  not  prevent  the  application  of  the  rule  of  construc- 
tion mentioned  above. 

The  Church  Building  Act,  14  &  15  Vict.  cap.  97,  sec.  21,  explained;  vide  infr&,  p.  GO. 
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^25^  publish  banns  of  matrimony,  and  to  solemnize  marriages 
FiTzaBRALD  between  persons  usually  resident  in  such  alleged  parish, 
Champnbys.    and  to  receive  the  fees  for  his  own  use. 

Statem€Ht. 

In  the  year  1816,  the  parish  of  St  Pancras  contained, 

in  addition  to  the  then  parish  church,  a  parochial  chapel, 

called  Kentish  Town  Chapel. 

In  that  year,  and  subsequently,  various  local  Acts  of 
Parliament  were  passed  for  regulating  the  ecclesiastical 
affairs  of  the  parish. 

The  first  of  these  local  Acts  (56  Geo.  3,  cap.  xxxix.) 

was  intituled  "  An  Act  for  building  a  new  Parish  Church 

and  a  Parochial  Chapel,  in  the  parish  of  St.  Pancras,  and 

for  other  purposes  relating  thereto."     It  began  by  reciting, 

that  the  parish  of  St,  Pancras  had  of  late  greatly  increased 

in  population ;  that  the  then  parish  church  and  parochial 

chapel  (^Kentish   Town   Chapel)  were   inadequate   to   the 

accommodation  of  the  inhabitants ;  and  that  it  would  be  of 

great  convenience   to   the  inhabitants,  if  a   new  parish 

church  were  erected  on  a  larger  scale  and  in  a  more  central 

situation,  and  also  if  a  new  parochial  chapel  were  erected 

within  the  parish.     Then,  by  the  firsj^  section,  certain  per* 

sons  in  the  Act  named  and  their  successors  were  appointed 

trustees  for  putting  the  Act  into  execution:  by  the  21st 

section   the   said  trustees  were   empowered   to   purchase 

lands  within  the  parish  for  the  purpose  of  erecting  thereon 

a  new  parish  church  and  a  parochial  chapel :  by  the  38th 

section  the  trustees  were  required  to  cause  to  be  erected 

on  some  part  of  the  lands  so  purchased  a  new  church  and 

a  chapel  in  manner  therein  mentioned :  and  by  the  42nd 

section  it  was  enacted,  that  such*  new  church,  when  built, 

completed,  and  consecrated,  should  from  thenceforth  be  for 

ever  called  and  known  by  the  name  of,  and  should  to  all 

intents  and  purposes  be  "  the  parish  church  of  the  parish 


CASES  IN  CHANCERY.  33 

of  Si.  Pancras,  In  the  county  of  Middlesex;"  that  Divine         IWl. 
service,  the  solemnization  of  matrimony,  burial  of  the  FitzgerIld 
dead,  and  all  other  matters  and  things  whatsoever  which  Champkb^s. 
were  or  of  right  had  been  used  to  be  celebrated,  solemnized,      mT — 
administered,  had,  done,  or  performed,  in  the  parish  church 
should,  after  the  consecration  of  the  new  church,  be  cele- 
brated, Ac,  in  such  and  the  like  manner  in  the  new 
church  and  vaults  under  the  same,  any  law,  statute,  usage, 
or  custom  to  the  contrary  notwithstanding.    By  the  43rd 
section  it  was  enacted,  that  the  then  vicar  of  the  parish 
should  be  the  minister  of  the  new  church,  and  that,  from  and 
after  the  death  or  avoidance  of  the  then  vicar,  the  person, 
and  his  successors  respectively,  to  be  nominated  and  ap- 
pointed as   therein  mentioned  to  be   the  minister   and 
ministers  of  the  new  church  should,  afl»r  such  nomination 
and  appointment,  be  ministers  successively  of  such  new 
church,  and  should  have  and  enjoy  such  oblations,  mor- 
tuaries, Easter  offerings,  glebes,  tithes,  profits,  commodi- 
ties, and  other  ecclesiastical  dues  and  duties  arising  within 
the  parish  as  the  then  vicar  was  entitled  to  have  and 
enjoy.    By  the  44th  section  it  was  enacted,  that,  afl»r  the 
new  church  should  be  consecrated,  the  original  parish 
church  should  be  known  by  the  name  of  and  be  "  The 
Parish  Chapel  of  the  Parish  of  St.  Pancras,''  and  that  the 
usual  Divine  service  should  be  had  therein,  and  also  such 
other  duties  as  the  vicar  of  the  parish  for  the  time  being 
should  think  fit  to  direct  and  appoint,  except  only  the 
solemnization  of  matrimony,  and  the  publication  of  banns 
of  marriage,  and  otherwise  as  thereinafter  mentioned.     By 
the  45th  section  it  was  enacted,  that,  after  the  said  new 
intended  chapel  should  be  completed  and  consecrated,  the 
same  should  from  thenceforth  and  for  ever  thereafter  be 
called  and  known  by  the  name  of  ^'Camden  Chapel  in  the 
parish  of  St.  Pancras^  and  that  the  usual  Divine  service 
should  be  had  and  performed  therein,  and  also  such  other 
ecclesiastical  duties  as  the  vicar  of  the  parish  for  the  time 
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1861.  being  should  think  fit  to  direct  or  appoint,  except  only  the 
FiTzoBRALD  solemnizatlon  of  matrimony^  and  the  publication  of  banns 
Champnbyb.  of  marriage^  and  otherwise  as  in  the  Act  afterwards  men- 
Statement.  tioned.  By  the  46th  section  it  was  enacted,  that,  aft«r 
the  new  parish  church  should  have  been  completed  and 
consecrated,  and  also  after  the  chapel  so  to  be  erected 
should  have  been  consecrated,  it  should  be  lawful  for  the 
vicar  of  the  parish  for  the  time  being  to  nominate  under 
his  hand  and  seal,  to  and  for  the  approbation  of  the  dean 
and  chapter  of  St.  PauVs,  or  to  the  person  for  the  time 
being  entitled  to  the  advowson  of  the  church  of  the  parish, 
and  having  the  right  of  nominating  and  appointing  the 
minister  to  the  then  parish  church,  two  fit  persons,  being 
in  priest's  orders  and  producing  the  customary  testimonials, 
and  who  should  reside  within  the  parish,  to  be  licensed  as 
assistant  ministers  to  officiate  in  the  then  church,  by  that 
Act  directed  to  be  called  "  the  parish  chapel,"  and  in  the 
chapel  so  to  be  erected :  and  so  toties  quoties.  The  47th 
section  was  as  follows : — "  That,  for  the  maintenance  and 
support  for  the  time  being  respectively  of  such  minister  to 
the  present  church,  to  be  called  *  the  parish  chapel/  and 
also  of  the  minister  to  the  said  chapel  so  to  be  erected, 
the  said  trustees  shall,  by  and  out  of  the  fees  to  be 
received  and  the  rates  directed  to  be  made  under  and  by 
virtue  of  this  Act,  yearly,  and  every  year,  well  and  truly 
pay,  or  cause  to  be  paid,  to  each  of  such  ministers  or 
curates  respectively  for  the  time  being,  any  sum  not  less 
than  £150  nor  more  than  £200  per  annum,  without  any 
deduction  or  abatement  whatsoever."  By  the  48th  section 
it  was  enacted,  that  the  ministers  of  the  chapels,  or  the 
vicar  when  he  should  see  fit,  should  read  prayers  and 
preach  in  the  chapels  on  the  days  and  at  the  times  therein 
mentioned,  and  also  should  perform  such  other  duties  as 
the  vicar  of  the  said  parish  for  the  time  being,  should  think 
fit  to  direct  or  appoint,  except  the  solemnization  of  matri- 
mony, and  publication  of  banns  of  marriage,  and  otherwise 
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as  thereinafter  mentioned.     By  the  49th  section  it  was         ^^®^- 
enacted,  that  no  christening  or  christenings  should,  at  any  Fitzgerald 
time,  be  solemnized  within  the  said  chapels  respectively  CHAMPKSTg. 
without  the  special  leave  of  the  vicar  previously  obtained ;      si'umeni 
but  all  such  christenings  should,  in  every  instance,  be  per- 
formed  (unless  such  leave  were  obtained)  in  the  new  church 
as  theretofore  performed  in  the  then  parish  church.    And 
by  the  50th  section  it  was  enacted,  that  the  vicar,  church- 
wardens, clerk,  and  sexton  of  the  parish  for  the  time  being 
should  respectively  have,  receive,  take,  and  enjoy  the  like 
burial  fees,  dues,  and  profits  in  respect  of  the  burials,  monu- 
ments, tombs,  and  other  stones  to  be  had,  erected,  or  placed 
within  the  intended  church,  and  chapels,  and  vaults,  as  were 
then  payable  to  the  vicar,  &c.,  in  respect  of  the  burials,  &c., 
within  the  then  church  or  burial-ground  of  the  parish. 

Subsequently  to  the  passing  of  this  Act,  and  before  the 
passing  of  the  second  local  Act  with  reference  to  the  eccle- 
siastical affairs  of  the  parish  of  St,  Pancras,  two  general 
Acts  were  passed  relating  to  church  building,  viz.  the 
58  Geo.  3,  c.  45,  intituled,  **  An  Act  for  building  and 
promoting  the  building  of  Additional  Churches  in  Popu- 
lous Parishes ;"  and  the  59  Geo.  3,  c.  134,  intituled,  *^  An 
Act  to  amend  and  render  more  effectual  the  Act"  last 
mentioned. 

By  the  first  of  these  general  Acts^  commissioners  (who 
were  subsequently  constituted  a  body  corporate  by  the 
name  and  title  of  '^  His  Majesty's  Commissioners  for 
building  New  Churches")  were  appointed,  with  a  power 
(inter  alia)  of  making  a  representation  to  the  king  in 
council,  proposing,  with  the  consent  of  the  bishop  of  the 
diocese,  that  a  parish  should  be  divided  into  ecclesiastical 
districts.  This  power,  given  by  the  21st  section  of  the 
Act,  will  be  found  set  out  in  fiill  in  the  judgment  (a). 

(a)  InM,  p.  50. 
D  2 
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^J55il/  %  the  second  general  Act  (59  Geo.  3,  c.  134)  it  waa 

FiTzoBRALD  enactcd,  by  the  16th  section,  that  it  should  be  lawful  for 
Champnets.  the  commissioners,  in  the  same  manner  and  with  the  like 
Statement,  Consents  as  were  required  in  case  of  division  into  eccle- 
siastical districts  under  the  former  general  Act  or  this  Act, 
to  assign  a  particular  district  to  any  chapel  of  ease  or 
parochial  chapel  then  already  existing,  or  to  any  chapel 
built,  or  which  might  thereafter  be  built  or  acquired,  under 
the  powers  of  the  former  general  Act  or  this  Act. 

Two  years  after  the  passing  of  the  last  of  these  general 
Acts,  the  second  local  Act  was  passed  with  reference  to  the 
ecclesiastical  arrangements  of  the  parish  of  St.  Pancras. 

This  Act  (the  1  &  2  Geo.  4,  c.  xxiy.)  was  intituled, 
an  Act  for  (inter  alia)  altering  and  enlarging  the  powers 
of  the  former  local  Act  (56  Geo.  3,  c.  xxxix.).  It  re- 
cited that  Act,  and  that,  by  the  two  subsequent  general 
Acts,  58  Geo.  3,  c.  45,  and  59  Geo.  3,  c.  134,  the  Com- 
missioners for  building  New  Churches  were  empowered  to 
make  grants  for  building  churches  or  chapels,  and  to  call 
upon  any  parish  to  furnish  sites  for  the  erection  of  any 
churches  or  chapels  to  be  so  built,  and  that  the  church  rates 
of  every  such  parish  were  charged  with  the  repayment  of 
the  money  expended  by  the  parish  in  providing  sites,  and 
of  all  such  sums  of  money  expended  or  advanced  under  the 
provisions  of  the  said  two  last-mentioned  Acts,  or  one  of 
them;  and  the  churchwardens  were  to  make  rates  for 
repaying  the  same.  It  then  recited,  that  the  commissioners 
determined  to  build  two  new  chapels  in  the  parish  of 
St.  PancraSy  upon  sites  to  be  provided  by  the  parish,  and 
of  which  the  commissioners  had  signified  their  approval ; 
that,  from  the  peculiar  circumstances  of  the  parish  of 
iSf.  PancraSy  it  would  be  very  inconvenient  to  make  a  spe- 
cific rate  for  the  payment  of  the  moneys  agreed  on  for  the 
purchase  of  the  said  sites,  or  for  any  other  purpose  for 
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which  any  such  rates  might  be  required  according  to  the        ^^l', 
directions  of  the  two  last  recited  Acts  of  Parliament ;  and  Fitzobrald 
it  would  be  more  conyenient,  if  the  trustees  of  the  Act  CHAMp'iiBTf. 
66  Geo.  3,  c.  xxxix.,  were  authorized  to  raise  and  pay  all      suomtnL 
such  moneys  out  of  the  funds  to  be  raised  for  the  purposes 
of  this  Act;   and  it  would  tend   to   the   more  uniform 
management  and  regulation  of  the  ecclesiastical  aifairs  of 
the  said  parish,  if  all  the  parochial  chapels  then  existing,  or 
thereafter  to  be  built  therein,  were  made  subject  to  the 
same  powers  of  the  trustees  and  the  same  directions  and 
regulations  as,  by  and  in  the  said  Act  of  the  56  Geo.  3, 
c.  xxxix.,  were  or  were  intended  to  be  given  and  contained 
as  to  the  new  parish  church  and  the  said  parochial  chapel, 
intended  to  be  called  Camden  Chapel  (subject,  neverthe- 
less, to  the  general  control  and  superintendence  of  the 
commissioners,  and  such  of  the  directions  and  provisions 
of  the  said  Acts  of  the  58  Geo.  3,  c.  45,  and  the  59  Geo.  3, 
c.  134,  as  were  not  intended  to  be  by  the  now  stating  Act 
altered  or  varied,  so  far  as  might  respect  the  two  chapels 
then  about  to  be  erected  by  the  commissioners,  or  any  other 
chapels  or  ecclesiastical  buildings  or  improvements  which 
might  thereafter  be  made  under  their  direction  or  authority). 
After  these  recitals,  it  was  by  the  fifth  section  enacted,  that 
the  Act  of  the  56  Geo.  3,  and  all  and  every  the  clauses, 
powers,  provisions,  matters,  and  things  whatsoever  therein 
contiuned  and  then  in  force  (except  such  parts  of  the  same 
as  were  by  the  now  stating  Act  varied  or  repealed)  should 
be,  continue,  and  remain,  and  were  thereby  declared  to 
be  and  continue  in  full  force   and   e£Pect,  and  together 
with  the  now  stating  Act  and  for  the  purposes  of  the  said 
recited  Act  and  the  now  stating  Act,  and  should  be  executed 
as  ftiUy  and  effectually  in  all  respects,  and  to  all  intents  and 
purposes,  as  if  the  said  recited  Act,  and  all  the  clauses,  J^o., 
therein  contained,  and  then  in  force,  were  expressly  repeated 
and  re-enacted  in  the  body  of  the  now  stating  Act.    By 
the  9th  section,  the  trustees  were  empowered  to  borrow 
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FiTZaBRALD 
V. 

Champnbts. 

Statement, 


money  for  the  purposes  of  the  two  local  Acts  upon  the 
credit  of  the  rates  and  pew  rents  and  otherwise.  By 
the  17th  section,  they  were  empowered  to  make  rates. 
By  the  28th  section  it  was  enacted,  that  all  the  several 
parochial  chapels  then  existing  within  the  parish  of 
St,  Pancras,  and  also  the  chapels  then  about  to  be 
erected  by  the  commissioners,  and  all  other  parochial 
chapels  which  should  thereafter  be  erected  within  the 
parish,  should  be  subject  to  all  the  same  powers^  clauses, 
and  provisions,  as  were  contained  in  the  first  local  Act 
(56  Geo.  3,  c.xxxix.)  with  respect  to  Camden  Chapel;  and 
it  should  be  lawful  for  the  trustees  to  exercise  the  same 
accordingly,  in  like  manner  as  if  such  powers,  clauses,  and 
provisoes  were  in  the  now  stating  Act  contained  and  enacted 
of  and  concerning  all  such  chapels  (save  and  except  so  far 
only  as  the  same  were  by  the  now  stating  Act  altered  or 
varied) :  Provided  that  all  such  powers  and  provisoes^  and 
all  other  the  powers,  matters,  and  things  by  the  now 
stating  Act  given,  created,  and  provided  for  (so  far  as  the 
same  might  affect  or  relate  to  the  two  chapels  then  about 
to  be  built,  or  any  other  chapel  which  might  thereafter  be 
erected  by  the  commissioners,)  should  be  exercised,  or 
done,  and  executed  w4th  and  under  the  control  and 
management  of  the  commissioners,  or  their  successors, 
and  should  be  subject  to  the  provisions  and  regulations  of 
the  58  Geo.  3,  c.  45,  and  59  Geo.  3,  c.  134,  so  fex  as  the 
same  were  not  by  the  now  stating  Act  altered  or  varied. 
And  by  the  51st  section  it  was  enacted,  that  the  pew 
rents  of  the  new  parish  church,  and  of  all  the  parochial 
chapels  which  then  were  or  thereafter  should  be  within  the 
said  parish,  and  which  were,  by  the  now  stating  Act  and 
the  Act  56  Geo.  3,  c.  xxxix.,  placed  under  the  management 
of  the  said  trustees  (except  the  chapels  and  ecclesiastical 
buildings  to  be  erected  by  the  commissioners,  and  subject 
and  without  prejudice  to  any  appropriation  of  such  rents 
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made  by  the  Act  56  Geo.  3,  c.  xxxix.  so  far  as  the  same  might        ^^^' 
extend,  and  subject  and  without  prejudice  to  any  mortgage  Fitzgerald 
or  charge  then  already  made  upon  the  same,  and  otherwise  CHAMp'iraYt. 
as  therein  mentioned,)  should  be  applied  as  follows  (that  is      ^^     ^ 
to  say),  the  salaries,  stipends,  or  allowances  of  the  ministers 
who  should  do  any  duty  in  the  said  chapels  respectively^  and 
of  any  lecturer  or  lecturers  who  might  be  appointed  by  the 
vicar  for  the  time  being  to  preach  lectures  in  the  parish 
church,  and  of  the  clerks  and  other  persons  who  should  be 
employed  in  the   said  church   and  chapels   respectively, 
should  be  thereout  first  paid  and  discharged:   Provided 
that  such  salaries,  &c.,  should  be  respectively  paid  by  and 
out  of  the  pew  rents  of  the  church  or  chapels  in  respect  of 
which  the  same  should  arise,  if  such  pew  rents  should  be 
sufficient  for  that  purpose  ;  but  if  the  same  should  not  be 
sufficient,  then  the  deficiency  should  be  made  good  out  of 
any  surplus  of  the  general  pew  rent  fund ;  and  the  interest 
of  any  money  borrowed,  or  to  be  borrowed,  on  the  credit 
of  the  said  pew  rents,  under  the  authority  of  the  said  local 
Acts,  should  be  thereout  paid  in  the  first  place. 

After  the  passing  of  both  the  local  Acts,  in  the  year 
1839,  the  General  Church  Building  Act  of  the  2  &  3  Vict. 
c.  49,  intituled,  "An  Act  to  make  better  provision  for 
the  assignment  of  Ecclesiastical  Districts  to  Churches  or 
Chapels  augmented  by  the  Governors  of  the  Bounty  of 
Queen  Anne,  and  for  other  purposes,"  was  passed.  This 
Act,  by  the  third  section  (being  the  section  upon  which 
the  question  in  this  suit  was  held  to  turn),  declared  and 
enacted,  that  it  should  be  lawful  for  the  Commissioners  for 
building  New  Churches  to  assign  a  district  chapelry  to  any 
church  or  chapel,  with  such  consent  as  is  required  by  the 
Acts  of  the  58  Geo.  3,  c.  45,  and  tlie  59  Geo.  3,  c.  134,  or 
one  of  them,  in  the  manner  specified  and  directed  in  and 
by  such  several  Acts. 
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In  the  year  1851  the  then  vicar  of  St,  Pancrcu,  having 
represented  to  the  Commissioners  for  building  New  Churches 
that  it  would  be  for  the  spiritual  benefit  of  the  parish  of 
St.  Pancras  that  districts  should  be  assigned  to  the  chapels 
built  in  pursuance  of  the  local  Acts,  the  commissioners 
prepared  and  laid  before  Her  Majesty  in  council,  with  the 
consent  of  the  bbhop  under  his  hand  and  seal,  a  repre- 
sentation^  stating,  that,  having  taken  into  consideration  all 
the  circumstances  of  the  parish  of  St.  Pancras^  it  appeared 
expedient  to  them  that  a  particular  district,  with  boun- 
daries therein  described  and  delineated  in  a  map,  should, 
under  the  powers  contained  in  the  16th  section  of  the 
59  Geo.  3,  c.  134,  and  the  3rd  section  of  the  2  J^  3  Vict, 
c.  49,  be  assigned  to  Camden  Chapel,  and  should  be 
called  •*  the  district  chapelry  of  Camden  Totrn.^^ 


By  an  order  in  council,  dated  the  26th  of  December, 
1851,  Her  Majesty,  with  the  advice  of  her  Privy  Council, 
approved  of  the  recommendation  of  the  commissioners, 
and  ordered,  that  the  assignment  therein  proposed  should 
be  made  and  carried  into  effect,  agreeably  to  the  pro- 
visions of  the  Acts  therein  mentioned* 

In  the  year  1856  the  "  New  Parishes  Act,  1866 "(«) 


{a)  This  Act,  by  the  11th  sec- 
tion, empowen  the  commisnonen 
(then  called  ^'The  Ecclesiastical 
CommisHioners  for  Eng^land ''), 
upon  application  of  the  incum- 
bent '*of  any  church  or  chapel 
to  which  a  district  shall  belong,'' 
with  the  consent  of  the  bishop,  to 
make  an  order,  under  their  com- 
mon seal,  authorizing  the  pub- 
lication of  banns  of  matrimony 
and  the  solemnization  therein  of 
marriages,  baptif^ms,  churching^, 
and  buriali^ ;  and  enacted,  that  all 
the  fees  payable  for  the  perform- 


ance of  such  offices  should  be  paid 
to  the  incumbent  of  such  district. 
The  12th  section  enacts,  that, 
in  every  case  in  which  all  or 
any  part  of  the  fees  or  other 
ecclesiastical  dues  arising  within 
the  limits  of  any  district,  or  pay. 
able  in  respect  of  marriages,  bap- 
tisms, churchings,  and  burials, 
in  the  church  or  chapel  thereof 
or  of  such  fees  as  are  thereby 
made  payable  to  the  incumbent 
of  any  district,  shall  have  been 
reserved,  or,  if  such  last-men- 
tioned order  had  not  been  made. 
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(19  &  20  Vict.  c.  104),  known  as  Lord  BlandfarcTs  Act,         1861. 


was 


woald  of  right  belong  to  the  in- 
cumbent of  the  original  parish, 
district,  or  place,  out  of  which 
the  district  of  such  church  or 
chapel  shall  haye  been  taken,  or 
to  the  clerk  thereof:  an  account 
of  such  fees  shall  be  kept  by  the 
incumbent  of  such  church  or 
chapel,  who  is  thereby  required 
to  receive,  and  every  three 
months  pay  over,  the  same  to  the 
incumbent  and  clerk,  respectively, 
who  would  have  been  entitled  to 
them  in  case  such  districts  had 
not  been  formed ;  and  from  and 
after  the  next  avoidance  of  such 
incumbency,  or  the  relinquish- 
ment of  such  fees  by  such  incum- 
bent, and  after  the  situation  of 
such  clerk  shall  have  become 
vacant,  or  after  a  compensation 
in  lieu  of  fees  has  been  awarded 
to  such  clerk  by  the  bishop  of 
the  diocese,  which  -he  is  thereby  , 
empowered  to  do,  such  reserva- 
tion shall  altogether  cease  and 
determine,  and  all  such  fees 
and  dues  shall  belong  to  the  in- 
cumbent of  the  district  within 
which  the  same  shall  arise,  or  to 
the  clerk  of  the  charch  thereof. 

The  14th  section  enacts,  that 
wheresoever,  or  as  soon  as  banns 
of  matrimony  and  the  solemni- 
zation of  marriages,  churchings, 
and  baptisms  are  authorized  to 
be  published  and  performed  in 
any  consecrated  church  or  chapel 
to  which  a  district  shall  belong, 
such  district  not  being  at  the 
time  of  the  passing  of  this  Act  a 
separate  and  distinct  parish  for 
ecclesiastical  purposes,   and  the 


incumbent  of  which  is  by  such 
authority  entitled  for  his  own 
benefit  to  the  entire  fees  arising 
from  the  performance  of  such 
offices,  without  any  reservation 
thereout,  such  district  or  place 
shall  become  and  be  a  separate 
and  distinct  parish  for  eccle- 
siastical purposes,  such  as  is 
contemplated  in  the  15th  section 
of  the  statute  6  &  7  Vict.  c.  37, 
and  the  church  or  chapel  of  such 
district  shall  be  the  church  of 
such  parish,  and  all  and  singular 
the  provisions  of  the  statutes  6  &  7 
Vict.  c.  37,  and  7  &  8  Vict.  c.  94, 
as  amended  by  this  Act,  relative 
to  new  parishes,  upon  their  be- 
coming such,  and  to  the  matters 
and  things  consequent  thereon, 
shall  extend  and  apply  to  the  said 
parish  and  church,  as  fully  and 
effectually,  as  if  the  same  had 
become  a  new  parish  under  the 
provisions  of  the  said  last-men- 
tioned Acts. 

The  15th  section  enacts,  that 
the  incumbent  of  every  new 
parish  created,  or  thereafter  to  be 
created,  pursuant  to  the  provisions 
of  the  said  Acts,  6  &  7  Vict.  c.  37, 
and  7  &  8  Vict.  c.  94,  or  of  this  Act, 
shall,  saving  the  rights  of  the 
bishop  of  the  diocese,  have  sole 
and  exclusive  cure  of  souls,  and 
the  exclusive  right  of  performing 
all  ecclesiastical  offices  within  the 
limits  of  the  same  for  the  resi- 
dent inhabitants  therein,  who 
shall,  for  all  ecclesiastical  pur- 
poses, be  parishioners  thereof,  and 
of  no  other  parish ;  and  such  new 
parish  shall,  for  the   like  pur- 


FlTZGBRALD 
V, 
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Champmeys. 


Statement. 


1861.  On  the  25 tb  of  November,  1858,  tbe  Ecclesiastical  Com- 

FiTzoBRALo  missioners,  purporting  to  act  in  pursuance  of  "  the  New 
Parishes  Act,  1856/'  with  tbe  consent  of  tbe  bishop,  made 
an  order,  upon  the  application  of  the  Plaintiff,  (described 
in  the  order  as  '^  incumbent  of  Camden  Town  Chapel,  to 
which  a  district  belongs^^)  purporting  to  authorize  the  pub- 
lication of  banns  of  matrimony  and  tbe  solemnization  of 
marriages,  baptisms,  and  cburchings,  in  the  church  of  tbe 
said  church  or  chapel. 

On  the  10th  of  July,  1860,  the  incumbency  of  the 
parish  church  was  avoided,  and  the  Defendant  was  pre- 
sented thereto. 

In  April,  1861,  the  Plaintiff  filed  his  bill  against  tbe 
Defendant,  submitting,  that,  under  tbe  12th  and  14th  sec- 
tions of  the  New  Parishes  Act,  1856,  the  district  cbapelry 
of  Camden  Town  became,  upon  this  avoidance,  "  the  new 
parish  of  Camden  Tmon^'^  and  that  Camden  Chapel  became 
the  parish  church  of  such  new  parish ;  and  charging,  that 
the  Defendant  had  frequently,  since  he  became  incumbent, 
published  banns  and  solemnized  marriages  in  the  parish 
church  between  persons  whose  only  places  of  residence 
were  at  the  time  within  the  boundaries  of  the  new  parish 
or  district  of  Camden  Town  aforesaid,  and  had  received 
the  fees  for  the  same  respectively;  that  tbe  Defendant 
had  retained  for  his  own  use  the  surplice  fees  in  respect 
of  the  interment  of  the  bodies  of  persons  removed  from 
the  said  new  parish  in  cemeteries  other  than  those  pro- 
vided under  the  local  Acts,  and  had  collected  and  received, 


poses,  have  and  possess  all  and 
the  same  rights  and  privilegres, 
and  be  aflected  with  such  and  the 
same  liabilities  as  are  incident  or 
belong  to  a  distinct  and  separate 
parish,  and  to  no  other  liabilities. 
Provided  always,   that   nothing 


therein  contained  shall  be  taken 
to  affect  the  legal  liabilities  of  any 
parish  regulated  by  a  local  Act  of 
Parliament,  or  the  security  for 
any  loan  of  money  legally  bor- 
rowed under  any  Act  of  Parlia- 
ment or  otherwise. 
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within  the  limits  of  the  said  new  parish^  Easter  offerings         ^^^' 
and  other  ecclesiastical  dues.  Fitzgerald 


The  Plaintiff  prayed,  by  his  bill,  that  it  might  be  declared, 
that  the  district,  described  in  the  order  in  council  of  the 
26th  of  December,  1851,  as  the  district  chapelry  of 
Camden  Town^  became,  on  the  avoidance  of  the  vicarage, 
a  new  parish,  by  the  name  of  '^  the  new  parish  of  Camden 
Town ;"  and  that  the  Plaintiff,  as  the  incumbent  of  such 
new  parish,  was  solely  entitled  to  publish  banns  of  matri- 
mony and  to  solemnize  marriages  between  persons  usually 
resident  in  such  parish ;  and  that  the  Plaintiff,  as  such 
incumbent,  was  entitled  to  receive  for  his  own  use  and 
benefit  the  fees  payable  in  respect  of  such  marriages,  and 
also  all  surplice  fees  payable  in  respect  of  the  interment 
of  the  bodies  of  persons  removed  from  the  new  parish  of 
Camden  Town  for  the  purpose  of  interment  in  the  cemete- 
ries or  burial  grounds  before  mentioned,  and  was  solely 
entitled  to  collect  and  receive  tor  his  own  use  and  benefit 
all  Easter  offerings  and  other  ecclesiastical  dues  payable 
and  paid  by  persons  residing  within  the  boundaries  of  the 
said  new  parish  of  Camden  Town:  and  for  an  account 
and  payment  by,  and  an  injunction  against,  the  Defendant, 
founded  upon  this  declaration. 


Champnbys. 
Statemtnt, 


Mr.  mUcock,  Q.C.,  Mr.  J.  C.  Traill,  and  Mr.  Brandt,  Argummt. 
for  the  Plaintiff,  contended,  that,  under  the  order  in 
council  of  the  26th  of  December,  1851,  and  the  order  of 
the  Ecclesiastical  Commissioners  of  the  25th  of  November, 
1858,  the  district  chapelry,  upon  the  avoidance  of  the 
incumbency  of  St  Pancras^  in  July,  1860,  became,  by  the 
operation  of  the  *'New  Parishes  Act,  1856"  (a),  the  new 
parish  of  Camden  Totcn ;  and  that  the  Plaintiff  was  en- 

(a)  Set  out  supra,  p.  40,  note. 
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1861.        titled  to  publish  banns  of  marriage,  and  solemnize  roar* 
FiTzoBRALD    riagcs  therein  as  mentioned  in  the  prayer  of  his  bill. 
Champnbts. 
Argument  Assuming,  that,  at  the  date  of  the  commissioners'  order 

(25th  of  November,  1858),  the  Plaintiff  was,  within  the 
words  of  the  11th  section  of  the  New  Parishes  Act, 
1856,  **the  incumbent  of  a  chapel  to  which  a  district 
belonged,"  the  right  he  claims  follows  indisputably  from 
the  12th,  14th^  and  15th  sections.  The  question,  whe- 
ther at  that  date  the  Plaintiff  was  such  an  incumbent, 
depends  on  the  validity  of  the  previous  order  in  council, 
which  ordered  the*  assignment  of  a  district  to  his 
chapel. 

Now,  the  validity  of  the  order  in  council  is  clear, 
assuming  that  the  provisions  of  the  general  Church  Building 
Acts,  under  which  it  purports  to  be  made  (the  59  Geo.  3, 
c.  134,  s.  16,  and  the  2  &  3  Vict.  c.  49,  s.  3),  were  appli- 
cable to  chapels  in  the  position  of  Camden  Chapel,  equally 
with  chapels  generally. 

We  contend,  that  they  were  so  applicable — the  words 
of  the  2  J^  3  Vict.  c.  49,  s.  3,  being  express  and  compre- 
hensive:—"  It  shall  be  lawful  for  the  commissioners  to 
assign  a  district  chapelry  to  any  church  or  chapel  with 
such  consent  as  is  required  by  the  58  Geo.  3,  c.  45,  and 
the  59  Geo.  3,  c.  134,  or  one  o(  them,  in  the  manner 
specified  and  directed  in  and  by  such  several  Acts." 

The  Defendants  will  deny,  that  the  general  Acts  are 
applicable,  upon  the  ground,  that,  before  they  were  passed, 
the  chapel  in  question  had,  by  the  local  Acts  of  the  56 
Geo.  3,  c.  xxxix.,  and  1  &  2  Geo.  4,  c.  xxiv.,  been  made 
the  subject  of  special  legislation.  But  **  Leges  posteriores 
priores  contrarias  abrogant."  Here,  the  general  statutes, 
equally  with  the  previous  local  statutes,  are  affirmative; 
and  every  affirmative  statute  is  a  repeal  of  a  precedent 


Arffumentm 
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affirmative  statute,  where,  as  here,  its  matter  necessarily  i^i* 
implies  a  negative :  Dwarriis  "  Treatise  on  Statutes"  (a).  Fxtzobbald 
Where,  as  here,  the  later  statute  is  clearly  and  indisputably  champiibtb, 
contradictory  and  contrary  to  the  former  Act,  and  the 
repugnancy  such  that  the  two  cannot  be  reconciled,  the 
latter  necessarily  repeals  the  earlier  enactment  {b) ;  and 
accordingly,  in  Regina  v.  The  Inhabitants  of  St.  JSdmuncTs, 
Salisbury  (c),  Lord  Venman^  C.  J.,  says,  *'  While  we  hold, 
that  a  positive  enactment  is  not  to  be  restrained  by 
inference,  we  must  also  act  on  the  maxim,  *  Leges  poste- 
riores  priores  contrarias  abrogant,'  whenever  it  comes  in 
operation."  Where  a  general  intention  is  expressed,  and 
the  Act  also  expresses  a  particular  intention  incompatible 
with  the  general  intention,  the  particular  intention  is  to 
be  considered  in  the  nature  of  an  exception :  Dwarris^s 
"Treatise  on  Statutes''  (rf). 

The  Vice-Chanoellor — Can  rights  conferred  by  Act 
of  Parliament  be  devested  by  a  later  Act  without  express 
reference  f  Judging  from  the  second  local  Act,  the  Legis- 
lature does  not  seem  to  have  considered  that  they  could. 
The  second  local  Act  (1  &  2  Geo.  4,  c.  xxiv.)  was  not 
passed  until  after  two  of  the  General  Church  Building 
Acts  had  become  law^  yet,  so  far  from  treating  the  first 
local  Act  as  repealed  by  the  general  Acts,  it  expressly 
recognises  it  as  left  by  them  in  full  force.  The 
51st  section  takes  a  marked  distinction  between  the 
powers  of  the  trustees  under  the  former  local  Act 
and  those  of  the  commissioners  under  the  general 
Acts. 

(a)  Ed.  1848,  pp.  630,   631.          (<0  Page  614.  But  Bee  the  con- 

Bttt  see  the  context  .  text,  and  particularly  the  paarage 

(h)  Id.  631.     But  here,  also,      cited  from   Lord  Kenyan,  Wil- 

see  the  context.  liams  v.  Pritehard,  4  T.  R.  2, 4. 

(e)  2  Q.  B.  84. 
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FiTZOBRALD 

V. 

Champnbts. 
Arffument, 


Mr.  Willcock. — It  is  no  part  of  our  case,  that  any  rights 
are  devested  by  the  general  Acts  or  any  of  them.  All  we 
contend  is,  that,  by  those  Acts,  powers  are  given  to  the 
Ecclesiastical  Commissioners,  which,  at  the  date  of  the 
earlier  local  Acts,  the  Legislature  had  not  thought  of  con- 
ferring in  the  case  of  any  parish. 

[He  cited,  Jackson  v.  Courtenay{a)\  King  v.  Alston{b); 
and  Hughes  v.  Denton  (c).] 

Mr.  Giffard^  Q.C.,  and  Mr.  Lindley^  for  the  Defendant, 
contended,  that  the  Plaintiff's  bill  must  be  dismissed. 

The  Plaintiff  admits  that  his  right  to  a  decree  depends 
upon  the  single  issue,  whether  the  order  in  council  was 
valid^  and  that  he  has  no  case  if  the  Court  should  be  of 
opinion  that  the  order  in  council  was  ultra  vires.  We 
contend  that  the  order  in  council  was  ultra  vires  and 
invalid.  It  was  based  upon  the  assumption,  that  the  Gene- 
ral Church  Building  Acts  applied  to  chapels  built  under 
and  regulated  by  earlier  special  Acts^  to  which,  throughout 
the  general  Acts,  there  is  not  the  most  distant  allusion. 
This  assumption  we  dispute.  ''  Generalia  specialibus  non 
derogant :  "  Jenkins^  "  Third  Century,"  case  41  (d).  Even 
a  special  statute  does  not  derogate  from  a  special  statute 
without  express  words  of  abrogation,  JenUns^  **  Fifth 
Century,"  case  11(e);  The  Trustees  of  the  Birkenhead 
Docks  V.  Laird  {/ )  ;  The  London  and  Blackwall  Raihoag 
Company  v.  The  Board  of  Works  of  the  Limehouse  Dis- 
trict(g) ;  Hawkins  v.  Gathercole  (h).  At  any  rate,  the  law 
will  not  allow  a  statute  to  revoke  or  alter,  by  construction 


(a)  8  £U.  k  DI.  8. 
{b)  12Q.B.971,0d4. 
(e)  5  C.  B.,  N,  S.,  765. 
(d)  Ed.  1734,  p.  120. 
{e)  Ibid.  p.  198. 


(/)  4  De  G.,  M.,  &  G.  732, 

742 ;  S,  C.  18  Jur.  884. 
(ff)  3  Kay  &  J.  123, 127. 
(h)  6  De  G.,  M.,  k  G.  1,  31. 
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of  general  words,  any  prior  statute,  when  the  words  may         IB61. 
have  their  proper  operation  without  it(a).  Fitzgerald 

V, 

The  Vice-Chancellgii  (to  Mr.  milcock).— The  Fines  ^"^^^^»- 
and  Recoveries  Abolition  Act  (b)  enables  "  every  actual  '^ryument. 
tenant  in  tail"  to  bar  the  entail  and  dispose  of  lands  for 
an  estate  in  fee  simple,  "  as  against  all  persons,  including 
the  King's  Most  Excellent  Majesty,  his  heirs  and  succes- 
sors, whose  estates  are  to  take  effect  after  the  determina-r 
tion  or  in  defeasance  of  any  such  estate  tail."  But  would 
those  words,  large  as  they  are,  reach  cases  of  entail  by 
fecial  Act  of  Parliament — such,  for  instance,  as  the 
Duke  of  MarlborougKs  or  the  Duke  of  WellingtorCs 
entail? 

Mr.  Willcock^  in  reply,  contended,  that  the  cases  were 
not  parallel.  The  policy  of  the  law,  in  the  case  of 
entails  by  special  Act  of  Parliament  for  public  service, 
remained  the  same  at  the  passing  of  the  Fines  and 
Recoveries  Act^  as  when  those  entails  were  created.  It 
was  no  part  of  the  object  of  the  Fines  and.  Recoveries 
Act  to  do  away  with  entails  which,  at  the  passing  of  the 
Act,  were  expressly  forbidden  by  the  Act  of  Parliament 
to  be  barred,  but  only  to  substitute  a  more  simple  mode 
of  barring  those  which  were  not  forbidden  by  any  law  to 
be  barred.  With  the  Church  Building  Acts  it  was  other- 
wise. They  were  intended  to  provide,  with  a  view  to  the 
better  regulation  of  ecclesiastical  affairs  generally,  a 
scheme  which  when  earlier  local  Acts  were  passed,  had 
not  been  thought  of  or  could  not  have  been  attempted ; 
as  such,  they  must  have  been,  as  their  language  implied 
they  were,  intended  for  the  community  at  large  ;  and  the 
accident,  that  any  particular  -parish  had  previously  been 
brought  within  the  scope  of  partial  and  imperfect  legisla- 

(a)  0  De  G.,  M.,  k  G.  p.  8,  and         (»)  3  &  4  Will.  4,  c.  74,  sec.  15. 
notes.  Bat,  on  this  point,  see  sec.  18. 
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1861.  tion,  could  never  have  been  intended  by  Parliament  to 

FiTzoBRALD  depHve  it  for  all  time  of  the  benefit  of  that  more  com- 

Champnbts.  prehensive  system  in  which  all  other  parishes  were  to 

^  ^  be  at  liberty  to  participate. 

Argument,  ^        r  r 


Judgment.      ViOB-CHAKOELLOU  SiR   W.  PaGE   WoOD:— 

The  question  in  this  case,  although  a  very  AiU  and 
elaborate  argument  has  been  had  upon  it,  is  brought 
within  extremely  narrow  limits.  That  question,  as  it 
seems  to  me,  is  whether  the  general  public  Act  of  the 
2  J^  3  Vict.  c.  49,  intituled,  '*  An  Act  to  make  better 
provision  for  the  assignment  of  Ecclesiastical  Districts 
to  Churches  or  Chapels  augmented  by  the  Governors 
of  the  Bounty  of  Queen  Anne^  and  for  other  purposes/' 
does  or  does  not  repeal  or  overrule  the  provisions  con- 
tained in  certain  local  Acts  which  have  been  passed  for  the 
parish  of  St.  PancraSy  with  reference  to  the  chapels  con- 
tained in  th^t  parish,and  in  particular  with  reference  to 
Camden  Chapel. 

The  first  of  these  local  Acts,  the  56  Geo.  3,  c.  xxxix., 
is  an  Act  of  a  very  precise  character.  After  reciting 
that  it  was  the  object  of  the  Legislature,  in  passing  the 
Act,  to  authorize  the  building  of  a  new  parish  church  and 
chapel  of  ease,  and  the  conversion  of  the  original  parish 
church  into  a  chapel,  to  be  called  ^  the  parish  chapel," 
(which,  with  the  Kentish  Town  Chapel  then  existing, 
and  the  intended  new  chapel  of  ease,  to  be  called  '*  Cam- 
den  Chapel,"  would  form  three  chapels  of  ease,  with  one 
parish  church),  the  Act  contains  a  complete,  elaborate, 
and  somewhat  minute  arrangement  with  reference  to  the 
position  of  the  vicar  of  the  parish  church,  and  the  clergy- 
men who  are  to  officiate  in,  (or,  as  they  are  styled  in  that 
Act, "  the  ministers  to,")  the  parish  chapel  and  Camden 
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Chapel.     The  vicar  is  to  be  the  incumbent  of  the  parish       ,^5^ 
church.     The  ministers  to  the  parish  chapel  and  Camden  Fitzgerald 
Chapel  are  to  be  licensed  and  irremovable  curates ;  and  champnets. 
their  stipends  are  to  be  paid  by  the  trustees,  out  of  burial      j^^dgmenu 
rates  and  pew  rents,  in  the  manner  provided  by  the  47th 
section.  [His  Honour  read  the  section  (a).]  But,  in  all  other 
respects,  they  are  to  be  entirely  under  the  control  of  the 
vicar  of  the  parish  church  for  the  time  being.     They  are 
to  be  nominated  by  the  vicar  for  the  licence  of  tlie  bishop ; 
and  they  are  to  perform  in  their  several  chapels,  in  addic- 
tion to  the  duties  specified  in  the  Act,  *'  such  other  duties 
as  the  vicar  of  the  said  parish,  for  the  time  being,  shall 
think  fit  to  direct  or  appoint,  except  the  solemnization  of 
matrimony  and  publication  of  banns  of  marriage," — which 
even  the  vicar  does  not  seem  to  have  been  intrusted  by 
the  Act  with  the  power  of  delegating. 

Such  being  the  relative  positions  of  the  vicar  of  the 
parish  church  and  of  the  ministers  of  these  chapels  of 
ease,  as  determined  by  the  local  Act^— the  General  Public 
Act  of  the  58  Geo.  3,'c.  45,  intituled  "  An  Act  for  building 
and  promoting  the  Building  of  additional  Churches  in 
Populous  Parishes,"  is  passed — the  Act  which  constituted 
the  body  long  known  as  "  The  Church  Building  Com- 
missioners." 

By  this  Act,  the  Church  Building  Commissioners  had 
large  general  powers  given  to  them. 

First,  they  had,  under  the  13th  section^  the  power  of 
making  grants  for  building  churches  in  populous  parishes, 
— the  power  from  which  they  appear  to  have  derived  their 
name. 

Secondly^  they  had  powers  for  making  representations 
to  the  king  in  council,,  proposing  that  districts  should 

(a)  Set  out  supri,  p.  34. 
VOL.  II.  £ 
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1861.        be  set  apart  for  the  churches  which  might  so  be  bnitt. 

FiTZMERALD    These   powers  were  twofold,  and  might  be  exercised  in 

*^-  a  twofold  manner  accordinc^  to  the  discretion  of  the  com- 

Champnbtb.        ,     ,  ° 

—         missioners.     Either,  under  the   16th   section,  the  com- 

.vfifmen.     missioncrs,  where  they  were  of  opinion  that  it  would 

be  expedient,  might  recommend  the  division  of  a  parish 

*^  into  two   or   more    distinct  and  separate  parishes  for 

all    ecclesiastical    purposes   whatever;"    or,  where  they 

should  be  of  opinion   that   such   a  division   would  not 

be  expedient,    they  might  recommend,  that  the  parish 

should   be    divided  into  ''  ecclesiastical   districts"  under 

the  21st  section.     In  the  former  case,  the  consent  of  the 

patron^  as  well  as  that  of  the  bishop,  was  required ;  in  the 

latter^  the  consent  of  the  bishop  alone  was  sufficient. 

It  is  upon  this  latter  power — the  power  given  by  the  21st 
section  of  dividing  parishes  into  "  ecclesiastical  districts" — 
that  the  Plaintiff  relies  in  the  case  before  me.  The  21st 
section^  therefore,  is  the  one  principally  material  to  notice. 

That  section  enacts,  *'  That,  in  any  case  in  which  the 
said  commissioners  shall  be  of  opinion  that  it  is  not  expe- 
dient to  divide  any   populous   parish   or  extra-parochial 
place  into  such  complete,  separate,  and  distinct  parishes, 
as  aforesaid,  but  that  it  is  expedient  to  divide  the  same 
into  such  ecclesiastical  districts  as  they,  with  the  consent 
of  the   bishop,  signified   under  his  hand   and   seal,  may 
deem  necessary  for  the  purpose  of  affording  accommoda- 
tion for  the  attending  Divine  service,  according  to  the 
rites  of  the  United  Church  of  England  and  Ireland^  to 
persons  residing  therein,  in  the  churches  and  parochial 
chapels  already  built,  or  in  additional  churches  or  chapels 
to  be  built  therein,  and  as  may  appear  to  such  commis- 
sioners to  be  convenient  for  the  enabling  the  spiritual  per- 
son or  persons  who  may  serve  such  churches  or  chapels, 
to  perforin  all  ecclesiastical  duties  within    the  districts 
attached  to  such  respective  churches  and  chapels,  and  for 
the  due  ecclesiastical  superintendence  of  such  district,  and 
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the  preservation  and  improvement  of  the  religions   and         i86i. 
moral  habits  of  the   persons  residing  therein,— the  said  fitzgbrald 
commissioners    shall    represent   such    opinion     to     His  ^       ^- 
Majesty  in  council,  and  shall  state  in  such  representation 
the  bounds  by  whU)h  such  districts  are  proposed  to  be 
described;    and   if,    thereupon,    His   Majesty   in   council 
shall  think  (it  to  direct  such  division  to  be  made,  such 
order  of  His  Majesty  in  council  shall  be  valid  and  good 
in  law  for  the  purpose  of  effecting  such  division.'^ 

Where  the  commissioners  are  of  opinion  that  a  division 
into  ecclesiastical  districts  even  is  not  expedient,  they  have 
discretionary  powers  of  building  additional  chapels,  of 
causing  curates  to  be  appointed  to  such  chapels  by  the 
incumbents  of  the  respective  parishes,  and  of  assigning  the 
salaries  for  such  curates.  The  latter  part  of  the  2 1st  sec- 
tion enacts,  that,  "  In  any  case  in  which  the  said  commis- 
sioners shall  be  of  opinion  that  it  is  not  expedient  to  make 
any  such  division  into  such  ecclesiastical  districts  as  afore- 
said, the  commissioners  may  build,  or  aid  the  building,  of 
any  additional  chapels  in  any  such  parishes  or  extra-paro- 
chial places,  to  be  served  by  curates,  to  be  respectively 
nominated  and  appointed  by  the  respective  incumbents  of 
the  churches  of  the  respective  parishes  or  extra-parochial 
places,  and  licensed  by  the  bishop  of  the  diocese,  such 
curates  to  be  paid  such  salaries  as  shall  be  assigned  by 
the  said  commissioners,  under  the  provisions  of  this  Act, 
in  manner  hereinafter  directed." 

Various  other  consequences  are  to  follow,  according  to 
the  provisions  contained  in  other  parts  of  the  Act,  in  all 
cases  where  churches  or  chapels  are  appropriated  to  dis- 
trict parishes  made  under  the  Act.  Thus,  the  25th  section 
enacts,  *'  That  every  church  and  chapel  built  or  acquired 
under  the  provisions  of  this  Act,  and  appropriated  to  any 
such  district  parish  so  made  under  the  provisions  of  this 
Act,  shall  be  deemed  a  perpetual  curacy,  and  shall  be 

E  2 
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1861.        considered  in  law  as  a  benefice  presentative,  so  far  only  as 
FiTzoBBALD    that  the  licence  thereto  shall  operate  in  the  same  manner 
Champmbtb.    as  institution  to  any  such  benefice,  and  shall  render  void* 
J  '  able  other  livings  in  like  manner  as  institution  to  any 

such  benefice ;  and  the  spiritual  person  serving  the  same 
shall  be  deemed  the  incumbent  thereof.*'  And  the  section 
then  goes  on  to  enact,  that  such  incumbents  shall  have 
perpetual  succession,  and  shall  be  bodies  politic  and  cor- 
porate, and  may  receive  endowments  in  land  ;  and  that  all 
such  incumbents,  and  all  persons  presenting  or  appointing 
such  incumbents,  shall  be  subject  to  all  jurisdictions  and 
laws,  ecclesiastical  or  common,  and  to  all  provisions,  regu- 
lations^  penalties,  and  forfeitures^  contained  in  any  Act  of 
Parliament  in  force  relating  thereto  respectively;  and 
such  presentations  shall  lapse  like  actual  benefices. 

The  26th  section  (which  is  less  material)  enacts,  that 
no  such  district  church  or  chapel  shall  be  held  with  the 
original  church. 

And  the  27th  section  (which  is  important)  enacts, 
'^  That  all  Acts  of  Parliament,  laws  and  customs,  relating 
to  publishing  banns  of  marriage,  marriages,  christenings, 
churchings,  and  burials,  and  the  registering  thereof,  and  to 
all  ecclesiastical  fees,  oblations,  or  offerings,  shall  apply  to 
such  separate  and  distinct  parishes  and  district  parishes, 
when  they  shall  so  become  complete^  separate^  and  distinct 
parishes  or  district  parishes,  under  the  provisions  of  this 
Act,  after  the  death,  resignation,  or  other  avoidance  of  the 
existing  incumbents  respectively,  in  each  such  parish  or 
extra  parochial  place,  and  to  the  churches  and  chapels 
thereof,  and  to  the  ecclesiastical  persons  having  cure  of 
souls,  or  serving  the  same,  in  like  mannel*,  in  every  respect, 
as  if  the  same  respectively  had  been  ancient,  sepai^te,  and 
distinct  parishes  and  parish  churches  by  law,  to  all 
intents  and  purposes." 

Then  there  are  certain  provisions  regulating  how  banns 
shall  be  published  and  marriages  solemnized ;  and  there  are 
arrangements  also  with  reference  to  the  fees,  in  case  there 
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shoald  be  such  separation  of  the  parish  into  a  district         ^^^' 
parish,  Fitzobrald 

V, 

Now,  provisions  such  as  these  in  the  general  Act  are  '  ^^^^^^^^ 
wholly  inconsistent  and  at  variance  with  the  complete,  Judgment. 
elaborate,  and  minute  arrangement  made,  as  I  began  by 
showing,  in  the  local  Act,  with  reference  to  the  parish  of 
St.  PancraSy  by  which  the  vicar  of  that  parish  for  the  time 
being  was  to  have  the  entire  control  I  have  described  over 
the  ministers  of  the  two  chapels,  directing  what  duties  they  * 

should  perform  in  their  chapels;  nor  are  they  less  at 
variance  with  the  section  which  fixes  the  stipend  of  those 
ministers  at  a  sum  not  less  than  £150,  nor  more  than 
£200,  to  be  paid  by  the  trustees  appointed  under  the  Act. 
This  is  manifest,  and  there  is  no  attempt  on  the  p£^rt  of  the 
Plaintiff  to  deny  it. 

If,  therefore,  the  case  rested  upon  the  first  local  Act 
(the  56  Geo.  3,  cap.  xxxix.),  standing  alone,  the  question 
of  law  would  arise  which  was  discussed  before  the  Lords 
Justices  in  The  Trustees  of  the  Birkenhead  Docks  v.  Laird 
and  the  Birkenhead  Dock  Company  (a)y  namely,  whether 
a  special  Act  of  Parliament,  creating  special  rights  or 
imposing  special  duties,  is  to  be  considered  as  repealed  by 
a  subsequent  general  Act,  which  makes  no  reference  to  it. 
All  the  reasoning  applicable  to  the  cases  there  cited  (b) 
by  Lord  Justice   7\imer  from  Judge   Jenkinses  Reports 

(a)4DeG.,M.,&G.73-3;  iS.{7.  of  The  London  and  BlachioaU 

18  Jur.  883 ;  i^nd  see  3  Kay  &  J.  Railway  Co.  v.    The  Board  of 

127.  Wtnrhs  for  the  Limchouse  Dis- 

{b)  lliiB  citation  is  omitted,  and  friet^  3  Kay  &  J.  127,  which  the 

it  would  seem  intentionally,  as  less  reader  is  requested  to  correct  as 

in  point  than   another  case    in  follows: — In  3  Kay  k  J.  127, 

Jenkins  (5th  Geotury,  ca.  11)  by  line 6  from  the  bottom,  for  ''lives'* 

L.  J.  Ttimef;  n  the  authorized  read  "  life ;"  and,  at  line  4  from 

report,  4  De  G.,  M.,  k  G.  742.  the    bottom,  for    <Hheir"    read 

It  is  given,  but  incorrectly,  in  the  '*  three." 

**  Jurist,"  (vol.  18,  p.  884),  from(  The  correct  version  is  given  in 

which  it  was  cited  in  the  repor  the  text,  infra,  p.  54. 
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1861.  applies  quite  as  strongly  to  the  case  before  me.  One  of 
Fitzgerald  those  cases  (as  reported  by  Judge  Jenkins)  is  as  follows : — 
Champnbtb.  "  ^^  -^^^  ^^  Parliament  ordains  that  A.  B.,  who  is  tenant 
in  tail,  shall  only  make  leases  for  life.  The  statute  of  32 
Hen.  8,  which  enables  tenant  in  tail  to  make  leases  for 
three  lives,  does  not  repeal  the  said  Act,  for  the  reason 
aforesaid" — referring  to  the  maxim  he  had  previously 
quoted,  "  Generalia  specialibus  non  derogant." 

So^  to  recur  to  the  illustration  I  put  during  the  argu- 
ment, the  Act  for  the  Abolition  of  Fines  and  Recoveries 
provides,  that,  *'  every  actual  tenant  in  tail,  whether  in  pos- 
session, remainder,  contingency,  or  otherwise,  shall  have 
full  power  to  dispose  of,  for  an  estate  in  fee  simple  abso- 
lute, the  land  entailed,  as  against  all  persons  claiming  the 
land  entailed  by  force  of  any  estate  tail  which  shall  be 
vested  in,  or  might  be  claimed  by,  or  which,  but  for  some 
previous  act,  would  have  been  vested  in,  or  might  have 
been  claimed  by,  the  person  making  the  disposition  at  the 
time  of  his  making  the  same,  and  also  as  against  all  per- 
sons, including  the  King's  most  excellent  Majesty,  his 
heirs  and  successors,  whose  estates  are  to  take  effect  after 
the  determination  or  in  defeasance  of  any  such  estate 
tail ;"  yet  no  one  could  argue  successfully,  that  those  words, 
large  as  they  are,  would  affect  the  entails  made  by  special 
Acts  of  Parliament,  such  as  the  Marlborouffh^  the  Wei- 
linffton,  or  the  Shrewsbury  entails  (a). 

And  the  reason  in  all  these  cases  is  clear.  In  passing 
the  special  Act,  the  Legislature  had  their  attention  directed 
to  the  special  case  which  the  Act  was  meant  to  meet,  and 
considered  and  provided  for  all  the  circumstances  of 
that  special  case;  and,  having  so  done,  they  are  not 
to  be  considered,  by  a  general  enactment  passed  subse- 
quently, and  making  no  mention  of  any  such  intention,  to 

(a)  But  see  section  18  of  the  and  Recoveries  (3  &  4  Will.  4, 
Act  for  the  Abolition  of   FineA      c.  74). 
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have  intended  to  derogate  from  that  which,  by  their  own       vi?^ 
special   Act,    they  had   thus    carefully    supervised   and  Fitzgerald 
regulated.  Chuipiibts. 

It  was  argued,  that  there  is  a  manifest  absurdity  in  sup-  j,id^ii, 
posing,  that,  while  all  other  districts  and  all  other  persons 
are  to  enjoy  the  benefits  which  the  Legislature  intended 
to  confer  by  the  general  enactments  of  the  58  Geo.  3  and 
the  59  Geo.  3,  for  the  building  of  additional  churches 
in  populous  parishes,  the  persons  who  happen  to  be  con- 
nected with  these  particular  chapels — the  parish  chapel 
and  Camden  Chapel — and  their  neighbourhoods,  are  to  be 
excluded  for  all  time  from  participating  in  those  benefits 
merely  because  in  former  times  those  chapels  were  the 
subject  of  special  legislation.  But  the  answer  is  clear: — 
So  fiur  as  the  general  Acts  do  not  interfere  with  the  special 
Act — so  far  as  the  arrangements  made  .  by  the  general 
Act  do  not  clash  with  the  arrangements  made  by  the 
special  Act,  the  persons  connected  with  these  chapels  will 
participate  in  the  benefits  in  question.  And  they  have 
done  so  already:  already  the  commissioners  have  built 
churches  in  the  district  under  the  powers  of  these  general 
Acts;  and,  so  far  as  I  am  at  present  advised,  I  see 
nothing  to  prevent  the  assignment  of  districts  to  the 
churches  so  built,  or  to  any  other  church  not  afiected 
by  the  special  Acts.  Beyond  these  limits — so  far  as 
the  general  Acts  and  the  arrangements  thereby  made 
do  interfere  with  the  arrangements  made  by  the  special 
Acts — ^the  persons  connected  with  these  chapels  will 
be  excluded  from  the  benefits  of  the  general  enactments : 
but  only  so  long  as  Parliament  chooses  to  abstain  from 
expressing  an  intention  to  the  contrary.  If  Parliament 
considered  the  arrangements  made  by  the  special  Act 
injudicious,  it  could,  in  the  next  or  the  same  session^  alter 
those  arrangements.  If  Parliament  considered  it  desirable 
to  include  in  the  provisions  of  the  general  Act  all  the 
persons  affected  by  the  proviisions  of  the  special  Acts,  they 
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would  express  their  intention  that  the  special  Acts  should 
be  abrogated.  The  only  question,  therefore,  is,  whether 
Parliament  has  thought  fit  to  express  an  intention,  that 
these  special  Acts  should  be  abrogated* 

An  instance  in  which  Parliament  has  thought  fit  to 
express  such  an  intention  with  regard  to  special  Acts  of 
thi$  description  occurs  in  Lord  BlandfartTs  Act  (19  &  20 
Vict.  cap.  104)  the  first  section  of  which  is  as  follows : — 
'^  It  shall  be  lawful  to  constitute  districts  under  the  provi- 
sions of  the  said  Acts,  notwithstanding  there  may  be 
within  the  limits  of  any  such  district  a  consecrated  church 
or  chapel,  any  local  Act  to  tlie  contrary  notwithstanding.''^ 
So,  if  Parliament  had  meant  the  58  Geo.  3.  c.  45^  or  the 
59  Geo.  3,  c.  134,  to  apply  to  a  case  regulated  by  a  pre- 
vious special  Act,  they  would  have  expressed  that  those 
Acts  were  to  be  applicable,  "  any  local  Act  to  the  contrary 
notwithstanding."  That  is  the  only  true  and  effective 
mode  of  dealing,  by  general  enactments,  with  cases  which 
have  been  the  subject  of  special  legislation. 

Such  would  clearly  be  my  decision,  if  the  case  rested 
upon  the  first  local  Act  (56  Geo.  3,  c.  xxxix.)  standing 
alone.  But^  when  I  look  at  the  second  local  Act  (the 
1  &  2  Geo.  4,  c.  xxiv.),  it  becomes  a  clearer  case  than  any 
of  those  which  have  been  cited.  When  the  second  local 
Act  was  passed,  the  two  general  Acts,  the  58  Geo.  3^  c.  45, 
and  the  59  Geo.  3,  c.  134,  constituting  the  commissioners 
for  building  churches  and  investing  them  with  these 
powers,  were  already  law ;  those  commissioners  had  de- 
termined to  build  two  new  chapels  in  the  parish  of 
St,  Pancras  ;  and  yet  it  is  the  mind  of  the  Legislature,  as 
expressed  in  the  second  local  Act  (1  &  2  Geo.  4,  c.  xxiv.)^ 
that,  ^  firom  the  peculiar  circumstances  of  the  parish  of 
St.  Pancras^^  the  scheme  which,  by  the  former  local  Act, 
the  Legblature  had  specially  provided  for  the  manage- 
ment and  regulation  of  the  ecclesiastical  affairs  of  the 
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parish  was  so  far  preferable  to  the  provisions  of  the  general  *®^^« 
Acts,  that,  even  as  regards  the  two  new  chapels  which  the  Fitzubhald 
commissioners  had  so  determined  to  build,  it  should  in  the  champkbys. 
main  be  adopted:  and  accordingly,  by  the  28th  section,  jJiT^ent 
it  is  enacted,  that  all  the  chapels  then  existing  within  the 
parish,  and  also  the  chapels  then  about  to  be  erected  by 
the  commissioners,  and  all  other  parochial  chapels  which 
should  be  thereafter  erected  within  the  parish,  should  be 
subject  to  all  the  powers,  clauses,  and  provisions  contained 
in  the  former  local  Act  (56  Geo.  3,  c.  xxxix.)  with  respect 
to  Camden  Chapel,  subject  only  to  this  proviso,  that,  so 
far  as  may  relate  to  the  two  chapels  about  to  be  built  by 
the  commissioners,  or  any  other  chapel  which  might  there- 
after be  erected  or  improved  by  the  commissioners,  such 
powers  should  be  exercised  under  the  control  and  manage- 
ment of  the  commissioners,  and  should  be  subject  to  all 
the  provisions  and  regulations  of  the  general  Acts^  so  far 
as  they  are  not  by  this  Act  altered  or  varied.  As  regards 
chapels  to  be  built  by  the  commissioners,  the  powers  of 
the  trustees  were  to  be  subject  to  the  control  of  the 
commissioners.  As  regards  all  other  chapels,  the  local 
Act  was  to  prevail;  and^  that  this  may  be  beyond  all 
doubt,  it  is  expressly  enacted  by  the  5th  section  (a). 

The  provisions  contained  in  the  51st  section  of  the  second 
local  Act,  with  regard  to  the  application  of  the  pew 
rents  of  the  parish  church  and  all  existing  and  future 
chapels  in  the  parish,  are  still  more  inconsistent  with  the 
provisions  contained  in  the  general  public  Acts. 

In  shorty  from  the  whole  scheme  of  the  second  local 
Act  (the  1  &  2  Geo.  4,  c.  xxiv.)^  it  is  plain,  that  Parliament 
Intended  to  apply,  and  has  applied,  in  the  interpretation 
of  the  former  local  Act,  that  principle  of  construction 
which,  as  I  apprehend,  the  law  will  always  presume  in 

(a)  Set  out  supra,  p.  37. 
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1861.        the  interpretation  of  special  Acts  of  Parliament,  which 

Fitzgerald  ^^^®  ^®^^  followed  by  general   enactments.     Finding  a 

«•  special  Act  for  regulating  the  ecclesiastical  afiairs  of  cer- 

'   tain  chapels  in  the  parish  of  Si,  Pancras — finding  a  sab- 

^™*"'*  sequent  general  Act,  which  makes  no  allusion  to  the  former 
special  Act — Parliament  treats  the  former  as  neither  re- 
pealed nor  affected  by  the  general  enactment :  and,  being 
of  opinion  that  certain  of  the  provisions  of  the  special  Act 
could  be  advantageously  extended  to  fiiture  chapels,  which, 
as  the  law  stood,  would  be  beyond  its  operation,  Parliament 
extends  those  provisions  acconlingly,  leaving  the  former 
local  Act  in  full  force  for  all  other  purposes,  and  re- 
enacting  it  in  order  to  give  the  full  force  and  sanction  of 
Parliamentary  reconsideration  to  the  whole  scheme. 

I  come  now  to  the  Act  of  the  2  &  3  Vict.  c.  49,  upon 
which,  no  doubt,  the  question  before  me  must  turn.  By 
that  Act,  which  was  passed  "to  make  better  provision 
for  the  assignment  of  ecclesiastical  districts  to  churches  or 
chapels  augmented  by  the  governors  of  the  Bounty  of 
Queen  Anne^  and  for  other  purposes*"  it  is  enacted  (sec.  3), 
*'  that  it  shall  be  lawful  for  the  commissioners  for  building 
new  churches  to  assign  a  district  chapelry  to  any  church 
or  chapel,  with  such  consent  as  is  required  by  the  Acts  of 
the58  and  59  Geo.  8,or  one  of  them,  in  the  manner  specified 
and  directed  in  and  by  such  several  Acts."  The  words  are 
in  the  most  comprehensive  form — "  any  church  or  chapel." 
The  Act  does  not  affect  to  deal  with  the  special  Act  of  the 
56  Geo.  3,  c.  xxxix.,  for  regulating  the  ecclesiastical  a&irs 
of  the  parish  of  St.  Pancras;  it  does  not  say,  that  the 
attention  of  the  Legislature  has  been  drawn  -to  that  Act ; 
it  does  not  recite  or  in  any  way  refer  to  that  Act.  The 
same  reasoning,  therefore,  which  led  me  to  the  conclusion, 
that  the  special  Act  was  not  repealed  or  affected  by  the 
68  Geo.  3,  c.  45,  applies  still  more  strongly  to  prove,  that 
it  was  not  repealed  or  affected  by  the  Act  of  the  2  &  3 
Vict.  c.  49,  in  which  these  comprehensive  words  occur. 
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My  attention  was  called  to  the  feet,  that,  in  the  58  J^ej^ 
Geo.  3,  c.  45(a)9  and  again  in  the  19  &  20  Viet  Fitzgerald 
c.  104(6),  a  saving  clause  is  inserted,  providing  that  ghampnbys. 
the  general  enactments  of  the  statute  shall  not  apply  to  j^'Z^^ni. 
a  special  case  which  had  been  previously  regulated  by  a 
special  Act  of  Parliament  not  otherwise  referred  to  in  the 
general  enactment ;  from  which  an  attempt  was  made  to 
argue^  that,  if  no  such  saving  clause  had  been  inserted,  the 
general  enactment  would  have  applied  to  the  special  case, 
notwithstanding  it  had  been  previously  regulated  by  the 
special  Act  of  Parliament.  But  the  insertion  of  a  saving 
clause  is  never  a  safe  ground  for  determining  the  con- 
struction of  any  Act  of  Parliament,  whether  local  or 
general.  We  all  know  the  anxiety  which  there  is  on  the 
part  of  every  one  who  imagines  that  his  rights  may  be 
infringed  by  the  passing  of  an  Act,  whether  general 
or  locals  to  procure  the  insertion  of  a  saving  clause  to 
protect  them,  even  where  the  ordinary  rules  of  construc- 
tion supersede  the  necessity  of  any  such  protection  ;  and 
certainly,  the  insertion  of  the  saving  clause,  to  which  I 
was  referred,  cannot  lead  me  to  the  conclusion,  that  the 
general  rule  of  construction,  that  a  special  Act  is  not 
repealed  by  a  subsequent  general  enactment  in  which  the 
special  Act  is  not  referred  to,  is  inapplicable. 

I  have  already  noticed  the  strong  indication  afforded  by 
the  1  &  2  Geo.  4,  c.  xxiv.,  that  the  Legislature  itself  con- 
ceived that  the  previous  special  Act,  56  Geo.  3,  c.  xxxix.,  re- 
mained unaffected  by  the  general  enactments  of  the 
58  and  59  Geo.  3 ;  and  I  find,  as  late  as  the  14  &  15  Vict. 
c.  97 — in  an  Act  passed  immediately  before  the  order  in 
council  under  which  the  assignment  of  a  district  to 
Camden  Chapel  professes  to  be  made — an  indication  not 
less  strong  that  the  Legislature  took  that  view  which  the 
Courts  of  law  in  construing  Acts  of  Parliament  have 
always  attributed  to  it,  namely,  that  a  special   Act  is 

(a)  Sect.  69.  (h)  Sect.  29. 


JudginemU 
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1861.  not  interfered  with  b)%  unless  specially  mentioned  in,  a 
FiTzoBRALD  subsequent  general  enactment.  The  21st  section  of  the 
CHAMPNBT8.  ^^  *  ^^  ^^^^  ^'  ^7»  providcs,  that,  Whenever,  under  and 
by  virtue  of  any  local  Act  then  in  force,  any  parish  cannot 
be  brought  within  the  provisions  of  the  Church  Building 
Acts,  touching  the  formation  thereout  of  a  parish  or  dis- 
trict, and  whenever  a  representation  is  made  to  the  said 
commissioners  by  the  patron  and  incumbent  and  by  the 
vestry,  that  it  will  be  for  the  spiritual  benefit  of  the  parish 
that  it  should  be  brought  within  such  provisions,  it 
shall  be  lawful  for  the  commissioners,  with  the  consent  of 
the  bishop,  to  apply  and  put  in  execution,  with  respect  to 
such  parish,  the  powers  and  provisions  of  the  Church 
Building  Acts  and  that  Act  relative  to  the  formation  of 
any  parish  or  district ;  and  such  provision  shall  thereupon 
be  applicable  to  such  parish,  any  local  Act  of  Parliament 
to  the  contrary  notwithstanding. 

In  connection  with  this  section,  I  may  remark,  that  it 
seems  to  point  out  a  mode  by  which,  in  the  particular 
case  before  me,  the  difficulty  (if  it  be  one)  may  be  re- 
moved without  having  recourse  to  Parliament.  It  is  true, 
that,  so  far  as  regards  certain  chapels  in  the  parish  of 
St.  Pancraa,  that  parish  can  (in  the  words  of  the  Act) 
'*  be  brought  within  the  provisions  of  the  Church  Building 
Acts;  but,  for  other  purposes,  and  as  regards  other 
chapels  (e.g.  the  parish  chapel  and  the  Camden  Chapel) 
by  virtue  of  the  local  Act,  the  parish  **  cannot  be  brought 
within  the  provisions  of  the  Church  Building  Acts." 
Quoad  those  chapels,  therefore,  the  case  iiEdls  within  the 
words  of  the  21st  section ;  and,  although  a  parish  may  be 
capable  of  being  brought  within  the  provisions  of  the 
Cimrch  Building  Acts  for  many  difierent  purposes,  still,  if 
there  is  any  one  purpose  for  which,  by  virtue  of  a  local 
Act,  it  cannot  be  brought  within  those  provisions  as 
mentioned  in  the  21st  section,  that  section,  as  it  seems  to 
me,  is  applicable. 
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Judgment. 


It  appears  to  me,  therefore,  upon  the  general  principle         1861. 
of  construction  to  which  I  have  referred — fortified  by  the   Fitzobrald 
yiew  taken  by  the  Legislature  in   the    \  k  2   Geo.  4,  CHAupNBrs. 
c.  xxiv.,  and  in  the  14  k  15  Vict.  c.  97,  and  further  fortified 
by  the  circumstance,  that,  in  Lord  BlandfordCs  AqU  when 
Parliament  meant  to  give  certain  powers  overriding  all 
local  Acts,  it  expressly  gave  those  powers,   "any  local 
Act  to  the  contrary  notwithstanding"  (a) — I  must  hold  the 
order  in  council  of  the  26th  day  of  December,  1861,  by 
which  it  was  attempted,  with  the  consent  of  the  bishop 
alone,  to  assign  the  district  in  question  to  Camden  Chapel, 
as  proposed  in  the  representation  of  the  commissioners,  to 
have  been  ultra  vires. 

The  result  is,  that  I  must  either  dismiss  the  bill,  or 
(at  the  option  of  the  Plaintiff)  I  must  retain  it  for  twelve 
months,  to  see  if  he  is  advised  to  take  any  legal  proceed- 
ings— it  being  a  legal  right  which  is  in  question. 


Bill  dismiMed.     Costs  arranged. 


MinuU  ^f 
Decree. 


J.Hi6lv  oy% 


0  ^  ysy 


wa>^ 


dcLi 


ifARSH  i;.  ATTORNEY-GENERAL.  2>ec.i2M,iSf*. 

Ckariiy — 
Mortmain — 


^ '     1  HE  testator,    John  Mocketi,    by  his  will,  dated  the  9  Geo.  2,  c.  88 

»       J  '  ^Proeeedaof 

30th  of  August,  1854,  gave  all  his  freehold  and  lease-  SaUo/Land^ 
hold  property  of  every  description,  money,  securities  for 
money,  debts,  stock-in-trade^  goods,  chattels^   and  other 


FaUmreof 
Truet. 

A  testator's 

effects,  and  all  contingencies,  unto  his  sister  Johanna  jjj^^g'jf 

land  directed 
by  a  prsTloa*  testator's  will  to  be  sold — Hdd^  oot  to  be  land  within  the  meaning  of  the 
Mortmain  Act. 

A  bequest  to  the  president  and  tmstees  of  a  school,  to  be  applied  In  Instmeting  youth  in 
speeiaed  subjects— Ifeitf,  not  to  fiiil  by  reason  of  the  school  having  been  closed  before  the 
testetor's  death  or  the  date  of  his  will. 


(a)  19  k  20  Vict.  c.  104,  s.  1, 
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IdGO. 
Marsh 

V, 

Attornet- 
Gbneral. 

Statetnent, 


Bayley  Mochett,  daring  her  natural  life,  and  after  her 
decease,  as  follows: — "  After  the  decease  of  my  sister,  or 
as  soon  as  every  thing  can  be  made  the  most  of  and  con- 
verted into  money,  and  my  portion  of  my  aunt's  annuity 
applicable,  I  give  and  bequeath  the  sum  of  £110  to  the 
trustees  and  president  of  the  JDeal  Nautical  School,  in 
trusty  to  be  invested  in  public  funds,  and  the  yearly 
interest  to  be  applied  for  the  instruction  of  youth  in  the 
practical  part  of  Navigation  and  Nautical  Astronomy." 
He  also  gave  the  sum  of  £110  to  the  curate  and  chapel 
wardens  of  St  George's,  in  Deal^  to  be  invested  in  the 
funds,  and  the  interest  to  be  distributed  in  bread  to  poor 
widows.  And  after  giving  legacies  to  several  persons,  if 
any  balance  should  remain^  he  gave  the  same  to  the  trus- 
tees of  the  Infant  School  of  St.  Oeorge^a  Chapel  afore- 
said, in  trusty  for  the  education  of  the  children  of  the 
said  school. 


The  testator  died  on  the  16th  of  December^  1854. 

Johanna  Bayley  Mockett  died  on  the  31st  of  October, 
1859. 

The  testator  was,  at  his  decease,  entitled  in  reversion 
(expectant  on  the  decease  of  his  aunt,  Sarah  Bayley), 
under  the  will  of  Thomas  Bayley^  deceased,  to  one-fourth 
share  of  the  proceeds  of  the  sale  of  a  freehold  messuage 
in  Deal,  by  the  said  will  devised  to  the  said  Sarah 
Bayley^  for  life>  with  remainder  to  trustees,  in  trust,  to 
sell  and  hold  the  proceeds  in  trust  for  the  several  per- 
sons in  the  said  will  mentioned.  The  said  Sarah  Bayley 
being  still  living,  the  period  of  sale  had  not  yet  arrived, 
and  no  such  sale  had  yet  been  made.  The  testator  was 
also  entitled  in  possession  to  certain  freehold  and  lease- 
hold estates. 


The  Deal  Nautical  School  was  discontinued,  for  want 
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of  funds,  on  the   19th  of  April,   1854,  several   months 
before  the  date  of  the  testator's  will. 

The  Plaintiffs,  the  trustees  of  the  will,  had,  on  a  former 
occasion,  applied  by  petition  [R0  Mockett'*8  Will  (a)]  for 
the  advice  and  direction  of  the  Court,  when  the  petition 
stood  over,  in  order  that  a  bill  might  be  filed.  Among 
the  questions  raised  by  the  Petitioner,  and  in  the  suit,  were 
the  following : — 

1 .  Whether  the  reversionary  interest  of  the  testator,  in 
the  proceeds  of  the  sale  of  the  freehold  house  directed  to 
be  sold  on  the  decease  of  Sarah  Bayley^  was  an  interest 
in  land,  within  the  Mortmain  Act. 

2.  Whether  the  legacy  to  the  Deal  Nautical  School  had 
lapsed  by  reason  of  the  discontinuance  of  the  school. 


1800. 

Marsh 

r. 

Attorn BT- 

OBNBRAT4. 

Statemetit, 


Mr.  Haddan,  for  the  Plaintiffs. 

Mr.  Wiekena,  for  the  Attorney-General. — A  share  in 
the  proceeds  of  land  directed  to  be  sold  is  not  land 
within  the  statute:  ShadboU  v.  Thornton (J>)^  Myers  v. 
Perigal{c)j  Edwards  v.  Hailed).  In  MiddUion  v. 
Spi€er(e),  the  same  rule  was  applied  to  copyholds  con- 
tracted to  be  sold.  The  report  is  not  full  on  this  point, 
but  this  part  of  the  decree  is  so  stated  from  the  registrar's 
book  in  the  argument  in  Attorney- General  v.  Harley  (/). 
The  discontinuance  of  the  school  is  a  mere  failure  of  a 
trustee ;  and  the  bequest  does  not  fail :  Hayter  v.  Trego  (ff). 

Mr.  Surrage^  for  persons  interested  in  the  residue. — 
The  proceeds  of  land  directed    to  be  sold,  are  lands 


ArgttmenU 


(a)  Johns.  628. 

(b)  17  Sim.  49. 

(c)  2  De  G.,  M.,  &  G.  599. 
id)  6  De  G.,  M.,  &  G.  74. 


{e)  1  B.  0.  C.  201. 
(/)  5Madd.326. 
(y)  6  Russ.  113. 
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]^^  within  the  statute :  A  ^^omey-  General  v.  Harley  (a),  Alex- 

Marsh  ander    V.   Brame(h)j     reversed    in     Dom.    Proc.  nom. 

Attoknrt-  Jeffries  v.  Alexander  ^ "*). 


V, 
OKN 

General. 
Argitment, 


Mr.  Bevir  in  the  same  interest. 


JuiigmenL       ViCE-CnANCELLOR   SlB   W.  PaGE    WoOD  :  - 

I  am  of  opinion  that  the  charitable  legacies  out  of  the  testa- 
tor's share  of  the  proceeds  of  the  sale  of  the  freehold  house 
are  good.  -The  testator  was  interested  together  with  other 
persons  in  this  fund.     In  the  case  of  Attorney- General 
V.  Harley^  there  was  one  person  alone  interested,  and  there- 
fore that  person  might  have  elected  to  take  the  property 
as  land.    In  the  present  case  there  must  be  a  sale.     The 
question  is,  whether  a  share  in  the  proceeds  of  the  sale  is  an 
interest  in  land  within  the  3rd  section  of  the  Mortmain 
Act     [His  Honour  read  the  section.]     The  words  of  that 
enactment  are  very  strong.     In  the  case  of  ShadboU  v. 
Thomiony  where   the   first   testator   gave  his   residuary 
estate  to  the  second  testator,  and  part  of  that  estate  was 
leasehold,  Vice-Chancellor  Shadwell  held,  that  it  was  the 
duty  of  the  administrators  of  the  first  testator  to  convert 
the  leaseholds,  and,  that,  therefore,  the  second  testator  took 
the  proceeds  as  pure  personalty.   I  confess  I  should  rather 
have  been  inclined  to  think,  that  the  duty  of  the  adminis- 
trators was  not,  in  that  case,  to  convert  the  leaseholds,  but 
to  hand  them  over  as  they  were.     In  the  case  of  Middleton 
V.  Spicer,  the  proceeds  of  the  copyholds  contracted  to  be 
sold  by  the  testator  in  his  lifetime  seem  not  to  have  been 
treated  as  land,  though  sold  under  the  decree  in  the  suit^ 
but  the  proceeds  were  directed  to  be  considered.as  personal 
estate;    the  leaseholds  only  were  held  land  within   the 
statute.    That  is  the  state  of  the  authorities  on  the  precise 
point  in  question. 

(a)  5  Madd.  321.  (o)  2  Law  T.,  N.  S.,  748. 

(b)  7  De  G.,  M.,  &  G.  525. 
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It  is  to  be  observed^  also,  that  the  later  cases  have  been 
more  &vourable  to  charities  than  those  of  earlier  date* 
Of  this,  Myers  v.  Perigal  is  an  example.  There  can 
be  no  doubt,  that  a  partnership  interest  in  a  public** 
house  or  in  a  brewery — the  case  put  by  Lord  Truro 
in  his  judgment  (a),  is  an  interest  in  land ;  the 
material  question  is,  whether  it  is  an  interest  in  land 
within  the  Statute  of  Mortmain.  The  preamble  of  the 
Act  points  expressly  to  the  disherison  of  heirs  as  the 
mischief  to  be  prevented;  but,  notwithstanding  that, 
leasehold  interests  and  mortgages,  which  would  not  go 
to  the  heir,  have  been  settled  to  be  within  the  statute* 
In  Myers  v.  Perigal^  the  principle  followed  appears 
to  have  been  this: — Where  an  interest  is  of  such  a 
character  as  to  entitle  you,  as  a  means  of  enforcing  your 
right,  to  seize  the  land,  as  in  the  case  of  a  turnpike  bond, 
that  is  an  interest  in  land  within  the  meaning  of  the 
statute ;  but  not  so  where  no  such  right  is  expressly  an- 
nexed to  the  interest.  Consequently,  where  property  is 
given  by  a  first  testator  upon  a  trust  for  sale,  which  must 
be  executed,  as  is  the  case  here :  there  the  gift  of  such 
proceeds  by  a  second  testator  is  not  within  the  prohibition 
of  the  Act.  In  such  a  case,  the  land  could  not  reach  the 
second  donoV  as  land.  In  order  to  come  within  the  Act, 
there  must  be  an  interest  of  the  donor  in  land  passing,  as 
such,  to  the  charity — so,  at  least,  I  understand  the  recent 
cases.  But,  here,  the  donor  could  not  take  any  thing  as 
land.  He  had  merely  an  interest  in  a  share  of  the  proceeds 
of  the  sale.  I  can  see  no  distinction  between  such  a  c&se 
and  that  of  a  share  in  freehold  property  held  by  a  Bank* 
ing  Company;  which  was  decided  in  Myers  v.  Perigal 
not  to  be  within  the  statute.  The  question  is,  what 
was  the  nature  of  the  testator's  interest  when  he  made 
the  gift.  The  decisions  as  to  mortgages  and  bonds 
have  gone  quite  far  enough.     If,  however,  those  decisions 

(fl)  2  De  G.,  M.,  &  G.  607. 
VOL.  II.  F 


1860.  . 

Harsh 

Attornbto 
Ohnbral. 

Judgmmt 


66 


CASES  IN  CHANCERY. 


.  I860. 

Habbh 

Attormby- 
Qevjlkal, 

Judgment, 


had  been  otherwise,  there  might  have  been  evasions  of 
the  Act.  But»  in  a  case  like  the  present,  there  is  no  such 
danger.  The  case,  in  which  the  House  of  lyords  has 
lately  reversed  the  decision  of  the  Lords  Justices,  was  the 
case  of  a  covenant  by  the  donor,  which  was  held  to  affect 
the  donor's  land,  and^  therefore,  to  be  virtually  a  disposi- 
tion of  land.  But,  here^  the  testator  had  no  land ;  the 
land  would  be  sold,  and  the  proceeds  would  be  handed  to 
him.  The  present  case  may  be  illustrated  by  the  doctrine 
as  to  conversion  upon  trusts  for  sale.  If  the  trust  does 
not  arise,  the  land  would  be  taken  as  land ;  but,  if  it  does 
arise,  the  land  would  be  taken  as  money.  It  is  possible 
that  the  case  of  A  ttamey- General  v.  Harley  may  still 
stand  with  Myers  v.  Perigal^  on  the  ground,  that  the  tes- 
tator, in  the  former  case,  had  a  sole  interest  entitling  him 
to  elect  to  take  the  land ;  but,  whether  that  be  so  or  not,  I 
must,  consistently  with  the  modern  decisions,  hold,  that 
the  share  in  the  proceeds  of  the  sale  of  the  freehold  house 
was  not  an  interest  in  land  within  the  statute,  and  that  it 
passed  to  the  charities.  Upon  the  principle  of  Myers  v. 
Perigali  this  must  be  so. 


Upon  the  question  as  to  the  legacy  to  the  Deal  Nautical 
School,  I  think,  that  this  was  simply  a  gift  to  the  treasurer 
and  president  of  the  school,  to  be  applied  for  the  instruc* 
tion  of  youth,  and  not  necessarily  to  be  applied  in  the 
school.  If  the  school  were  subsisting,  it  would  be  com- 
petent to  the  treasurer  and  president  to  send  a  pupil  to 
Cambridge^  if  they  thought  he  would  obtain  better  teaching 
there  than  at  Deal.  This,  therefore,  is  the  case  of  a 
failure  of  the  trustee,  but  the  trust  remains.  There 
must  be  a  scheme  for  the  application  of  this  legacy.   * 
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JCM.  Sl<f. 

Market—' 

ELLIS  V.  CORPORATION  OF  BRIDGNORTH.         staUaqe^ 

Local  (yooeni- 

Tmtnt  Actj 
HIS  was  a  bill  by  certain  occupiers  of  houses  in  Hiffh  1858  (2i  ^  22 

Street^  Bridgnorthy  seeking  to  restrain  the  Defendants,  the 

Corporation  of  Bridgnorthy  from  establishing  a  new  market  being  lords  of' 

in  place  of  the  old  market,  which  had  been  held  from  time  owoen^f*  he 

immemorial  in  High  Street.  J?M •  f"" 

^  titled  at  com- 

mon law  to 

The  Plaintiffs  claimed,  that  the  occupiers  of  houses  in  JJ^^J.^^^iJ^ 

High  Street  had  from  time  immemorial  exercised  the  right  where  the 

of  erecting  stalls  on  market-days  in  front  of  their  houses,  acting  aa  a ' 

either  for  their  own  use  or  for  the  purpose  of  letting  the  taket  steps* 

same  for  hire.  nnderthe 

statute  to  set 
up  a  market 

In  the  year  1854  a  joint-stock  company  was  formed  for  }?  caTOTf^ct 

the  purpose  of  erecting  a  new  market-place  out  of  High  under  the 

Street,  and  about  100  yards  removed  from  the  old  Market  subject  to  the 

Hall,  which  stood  in  High   Street.    The  new  market  SJ^Vuulte,' 

buildings  were  erected,  but  the  market  still  continued  JJjfJi'^"®^"* 

to  be  held  in  High  Street  back  upon  its 

common  law 
right.    Wbe 

In  1853,  the  Public  Health  Act,  1848,  11  A  12  Vict  thertheim- 

memorial  prl 

c.  63,  was  applied  to  part  of  the  borough  of  Bridgnorth,  vUege  of 
as  a  corporate  district  under  the  Act;  and,  from  the  Ist  oferectii?g7nd 
of  September,  1858,  the  Local  Government  Act,  1858,  ^^jf/i^^^^nt 
21  &  22  Vict.  c.  98,  had  been  in  force  within  the  said  of  hoases  in  a 
district,  under  which  the  local  board  was,  the  mayor,  is  bright  pro- 
aldermen,  and  burgesses,  acting  by  the  council.  ^^^o**fn  the 

60th  section 

By  the  60th  section  of  the  Local  Government  Act,  the  Gown^t 
local  board  in  a  corporate  district  is  empowered,  to  provide  a  ac»— ^«^- 
market-place ;  to  make  approaches  thereto ;  to  provide  all  setting  up  of *a 

new  market, 
under  the 

statute,  at  a  short  distance  from  and  in  lien  of  an  ancient  market,  is  an  establishment  of  a 

market  within  the  50th  section,  and  not  a  mere  removal. 

F  2 
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^^^^        such  matters  and  things  as  may  be  necessary  for  the  con- 

Ellis        yenient  use  of  such  market;  to  take  stallages,  rents,  and 

CoRPOBA-     tolls :  with  a  proviso,  that  "  no  market  or  slaughter-house 

Bridgnorth  ^^^^  ^  established  in  pursuance  of  this  section  so  as  to 

interfere  with  any  rights,  powers,  or  privileges  enjoyed 

Statement,  •%•■»'»»•*  «  ••••  i 

Within  the  district  by  any  person,  chartered,  joint  stock,  or 
incorporated  company,  without  his  or  their  consent," 
and  "for  the  purpose  of  enabling  any  local  board  to 
establish  markets  in  manner  aforesaid,  or  to  regulate 
markets  already  established  in  any  corporate  borough 
before  the  constitution  of  a  local  board,"  the  Markets 
and  Fairs  Clauses  Act,  1847,  10  &  11  Vict  c.  14,  so  far 
as  the  same  related  to  markets,  was  incorporated  with 
the  Local  Government  Act,  subject  to  a  proviso,  that  all 
tolls  leviable  by  the  local  board,  pursuant  to  this  section, 
should  be  approved  by  a  Secretary  of  State. 

In  the  year  1860,  a  lease  was  executed  by  the  Market 
Company  of  their  buildings  to  the  local  board,  in  which 
the  board  covenanted,  so  far  as  they  legally  could,  to  use 
their  best  endeavours  to  prevent  the  sale  of  tollable  goods 
elsewhere  than  in  the  new  market-place,  the  company 
covenanting  to  indemnify  the  board  against  any  proceed- 
ings in  consequence  thereof. 

In  December,  1 860,  the  local  board  gave  notice,  that, 
in  pursuance  of  the  Markets  and  Fairs  Clauses  Act  and 
the  Local  Government  Act,  they  intended  to  apply  to  the 
Secretary  of  State  for  the  allowance  of  bye-laws  framed 
for  the  regulation  of  the  new  market. 

The  Plaintiffs  alleged,  that  the  establishment  of  the 
new  market  would  interfere  with  their  rights,  and  could 
not  be  effected  without  their  consent,  and  prayed  for  an 
injunction  accordingly. 

Evidence  was  gone  into  to  show,  that  the  corporation 
were  the  owners  of  the  soil,  and  also  to  prove  the  im- 
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memorial  practice  of  the  householders,  of  erecting  and  I861. 
taking  rent  for  stalls  in  High  Street^  and  the  acknowledg-  ellis 
ment  of  the  right  by  the  corporation.  Cobpob  - 


TION  OP 


The  value  of  a  stall  appeared  to  be  about  £10  a  year.       ^"^oiith 

statement. 

The  case  came  on  upon  a  motion  for  injunction  to 
restrain  the  Defendants  from  establishing  or  holding  a 
market  in  the  new  market  buildings,  and[from  taking  tolls 
in  res^iect  of  stalls  therein,  and  from  otherwise  interfering 
with  the  rights,  powers,  or  privileges  of  the  Plaintiffs  as 
occupiers  of  houses  in  High  Street 


Mr.  Holt,  Q.C.,  and  Mr.  Charles  Hall,  in  support  of  the     Argument. 
motion : —  

Stallage  is  a  right  incident  to  the  market^  which  may 
be  prescribed :  Corporation  of  Northampton  v.  fFard{a), 
Tyson  v.  Smith{b)y  Eltoood  v.  BuUock{c). 

The  question  of  the  ownership  of  the  soil  is  immaterial. 
It  is  not  in  the  Plaintifis ;  and  the  enjoyment  of  the  right 
of  stallage  on  market-days  is  sufficient  to  afford  presump- 
tion of  a  grant.  Although,  according  to  Dixon  v.  Bobin- 
son{d\  the  corporation  may  have  had  a  common  law 
right  to  remove  the  market,  assuming  them  to  be  the 
lords  of  the  soil,  they  are  now  proceeding,  not  under  their 
common  law  rights  but  as  a  local  board,  and  can  only 
act  with  such  consents  as  the  statute  requires.  The  rights 
of  the  householders  are  stallage  rights  incident  to  the 
market,  which  would  be  destroyed  by  the  removal  of  the  . 
market;  and,  therefore,  the  consent  of  the  householders  is 
necessary  to  enable  the  local  board  to  act  under  the  statute. 

Mr.  Oiffdrdy  Q.C.,  and  Mr.  Roberts^  for  the  Defendants : — 

(a)  1  Wilson,  107.  (c)  6  Q.  B.  383. 

{b)  9  Ad.  k  EI.  406.  (d)  3  Mod.  108. 
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1861.  The  corporation,  as  lords  of  the  soil,  may  hold  the 

Ellis        market  where  they  please ;  and  the  common  law  right  to 

^    ^'  remove  it  is  not  abrogated  hy  the  Local  Government  Act. 

Corpora-  °  •' 

Tioir  OF  We  are  not  establishing^  but  only  removing^  a  market ; 
and  the  proviso  of  the  50th  section  does  not  apply.    The 

Ar^ment.  mere  fact  of  the  market  having  been  held  in  one  place 
from  time  immemorial  is  not  sufficient  to  destroy  the 
right  of  the  corporation  to  remove  it :  Dixon  v.  Robin- 
son, Then  the  presumption  is,  that  a  market  is  free; 
and  the  PIainti£&  do  not  prove  a  right  of  stallage,  for  the 
rent  they  have  been  accustomed  to  take  may  have  been 
nothing  more  than  payment  for  the  use  of  their  tables. 

Again :  the  right,  if  it  exists,  is  common  to  all  the 
householders,  and  is  a  custom ;  and  this  bill  is  not  framed 
on  that  footing.  At  the  most^  there  is  a  mere  right  to 
damages ;  and  the  right  is  too  trifling  to  be  the  subject  of 
a  bill  in  equity.  The  19th  section  of  the  Markets  Act, 
moreover,  gives  a  special  power  of  applying  to  justices 
for  compensation ;  and  this  ought  to  be  pursued. 

[They  also  referred  to  the  114th  section  of  the  Public 
Health  Act,  1848.] 

Mr.  Bolt,  in  reply : — 

What  the  corporation  are  doing  is  establishing  a  market, 
and  not  mere  removal.  If  it  is  only  removal,  they  are 
acting  as  a  local  board,  and,  as  such,  cannot  fall  back  on 
the  common  law  power  of  removal  inherent  in  the  cor- 
poration. If  the  Local  Government  Act  entitles  them  to 
remove  a  market,  it  does  so  only  under  the  clause  which 
contains  the  proviso  requiring  the  consent  of  all  persons 
whose  rights  are  interfered  with. 

Then  stallage  is  a  right  incident  to  the  market ;  and  the 
Plaintifis  are  damnified  by  the  establishment  of  the  new 
market. 


\ 
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Viob-Chanoellor  Sib  W.  Page  Wood:— 


1861. 


rm_  •  Ellis 

There  are  questions  of  &ct  involved  in  the  case,  which  v. 


COBPORA- 
TlOir  OF 


must  be  determined,  before  it  can  be  ascertained  how  far 
the  rights  of  the  Plaintiffs  will  be  interfered  with  by  the  b»»^;^mh 
establishment  of  the  new  market;  and  I  think  the  proper      Judgmaia. 
course  will  be,  to  let  the  question  go  to  a  court  of  law. 

The  corporation  seem,  on  some  occasions,  to  have  ad- 
mitted, that  the  householders  enjoyed  a  peculiar  immemo- 
rial right  of  setting  up  and  hiring  out  stalls,  in  front  of 
their  houses^  in  the  market  which  was  immemorially  held 
in  Hiffh  Street;  and  it  is  in  evidence,  thai  the  privilege  to 
each  householder  was  of  the  value  of  about  £10  a  year — a 
sufficiently  solid  and  valuable  right  to  entitle  the  Plaintiff 
to  the  protection  of  this  Court.  The  corporation  say,  that 
they  are  lords  of  the  market  and  owners  of  the  soil,  and,  as 
such,  entitled  to  remove  the  market  as  they  please.  But, 
if  they  are  owners  of  the  soil,  thd*  prescriptive  right  is 
conclusively  established  against  them,  because  they  have 
immemorially  suffered  the  occupiers  to  take  stallage  rent, 
which  the  corporation  would  have  been  entitled  to  receive. 
The  substantial  answer  to  this  contention  is,  that  the  cor- 
poration have  not  been  acting  as  owners  of  the  franchise, 
or  purporting  to  exercise  their  common  law  right  of 
removing  the  market,  but  have  proceeded  as  a  local  board 
under  the  powers  of  the  modern  statutes.  It  is  true,  the 
corporation  and  the  local  board  are  in  one  sense  the  same 
body,  but  it  is  only  the  corporation,  acting  by  the  council, 
which  constitutes  the  local  board ;  and  the  powers  of  the 
board  and  the  corporation  are  essentially  distinct.  The 
corporation,  in  fact,  have  been  exercising,  as  a  local  board, 
powers  which^  as  a  corporation,  they  did  not  i>ossess. 
Having  chosen  to  avail  themselves  of  the  powers  conferred 
by  the  Local  Government  Act  for  special  purposes^  which 
far  exceed  any  that  they  had  as  owners,  they  must  be 
regarded  as  acting  simply  as  a  local  board,  and  cannot  fall 
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^861.        };}b,q\s.  on  their  common  law  rights  as  corporate  owners  of 
Ellis         the  soil. 

CORPORA- 

Bridonorth  ^^  ^^^  Local  Government  Act  there  are  powers  to  pro- 
vide markets,  but  these  are  subject  to  the  proviso,  that  no 
rights  of  any  persons  are  to  be  interfered  with,  without 
their  consent.  It  was  argued,  that  this  was  a  case,  not  of 
the  establishment  but  of  the  removal  of  a  market ;  but  I 
do  not  think  this  is  borne  out  by  the  facts.  The  corpora- 
tion purpose,  not  only  to  remove  the  market  out  of  High 
Street^  but  to  establish  a  market,  under  the  statute,  quite 
distinct  from  the  old  common  law  market.  It  would 
be,  in  the  strictest  sense,  establishing  a  new  market.  The 
terms  of  the  notice  given  by  them  are  themselves  sufficient 
to  show  this ;  and  the  corporation  must  be  held  bound  by 
all  the  provisions  of  the  statute,  under  which  their  pro- 
ceedings have  been  taken. 

The  questions  to  be  tried  at  law  will  be,  whether  the 
Plaintiffs  have  the  right  of  stallage  which  they  claim; 
and,  if  so,  whether  that  legal  right,  if  it  exists,  would  be 
interfered  with  by  the  establishment  of  the  new  market, 
so  as  to  render  their  consent  necessary  under  the  50th 
section  of  the  Act.  It  is  a  mixed  question  of  law  and  fisu^t ; 
*— of  law,  whether  the  right  is  one  within  the  proviso ; 
and  of  fact,  whether  that  right  will  be  interfered  with  by 
the  use  of  the  new  market-place.  However  strong  an 
impression  may  be  felt,  it  is  clearly  a  question  of  fact,  not 
to  be  taken  for  granted,  whether  the  introduction  of  traffic 
in  the  new  market-place  will  be  an  interference  with  the 
privileges  of  the  Plaintifis  on  the  old  site.  If  the  Defend- 
ants should  proceed  to  clear  away  the  stalls  in  the  Hiffh 
Street,  the  interference  would  be  too  clear  to  render  an 
appeal  to  a  jury  necessary ;  but  the  notice  given  by  the 
corporation  is  carefully  framed,  so  as  to  leave  it  open  to 
them  to  take  such  steps  as  they  may  afterwards  think 
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proper  in  this  respect^  and  to  avoid  an  admission  of  ah  ^^^i- 

intention  to  remove  the  stalls.     I  cannot  but  see  the  Bllis 

possibility,  that  the  Plaintifis  may,  by  the  loss  of  custom,  Corpora- 

suffer  an  injury  which  may  be  too  remote^  to  be  the  subject  BRrDciKORXH 

of  damages ;  but  the  contest  is  one  in  which  it  is  impos*  ,  ' — 
sible  for  the  Court  to  act,  until  the  questions  of  fact  have 
been  tested  by  the  opinion  of  a  jury.    All  I  can  do  at 
present  is,  to  give  the  PlaintiSs  liberty  to  take  such  steps 
as  they  may  be  advised  to  establish  their  right  at  law. 


B 


Feb.  26tA  ^ 

Settiement 

MARSHALL  v.  PEASCOD.  Construction 

— Heirs, 

Y  the  settlement  on  the  marriage  oi  Francis  Priestman^  Underalimi- 
dated  the  1st  of  October,  1828,  real  property  was  con-  estate  in  a 
veyed  to  the  use  of  R,  Peascod  in  fee,  in  trust  for  the  hus-  ue'raentf after 
band  and  wife  successively  for  life,  and,  after  their  decease,  g^^^^f^^^ 
over  to  the  children;  and,  in  default  of  such  issue,  *'in  iwue  of  hue- 
trust  for  all  and  every  the  nephews  and  nieces  of  the  said  « iu  trunt  for  ' 
Francis  Priestman^  children  of  his  brother  and  sisters  then  nhfces'then  ^ 
living,  and  of  the  several  and  respective  heirs  of  all  and  Wring,  and  th  e 
every  such  nephews  and  nieces  of  the  said  F,  IViestman,  respective 
then  dead,  having  left  lawful  issue,  living  at  the  time  of  the  ne||hew8  and 
failure  of  issue  of  the  said  F.  Priestman  by  his  intended  dJj|^**^avrn 
wife,  share  and  share  alike,  as  tenants  in  common,  and  !«'( lawful 

....         .    „  *»•««>  lining  »t 

not  as -joint  tenants.  the  Ume  of 

the  failure  of 
issue  of  the 
By  his  will,  dated  the  26th  of  November,  1850,  the  said  ""ri«gf,  «• 

■^  '  tenants  in 

F,  Priestman  confirmed  the  settlement,  and  gave  certain  common  :"— 

specified  estates  and  his  residuary  real  estate  to  his  wife  in  nephews  and 

nieces  took 
life  estates, 

and  that  the  eldest  son  of  a  nephew  deceased  at  the  time  of  such  failure  of  Issue  took  in  fee. 
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fee,  upon  trast,  to  pay  certain  annuities  to  various  nephews 
and  nieces  by  name,  with  suryivorship,  and  to  retain  an 
annuity  for  herself;  and,  subject  to  the  said  annuities,  the 
testator  devised  the  said  estates  to  the  same  nephews  and 
nieces,  together  with  other  nephews  and  nieces,  by  name, 
as  tenants  in  common  in  fee. 

The  testator  made  a  codicil,  dated  the  22nd  of  Septem« 
ber,  1852,  as  follows : — "  I,  F.  Priesiman,  finding  that  I 
have  omitted  in  the  above  will  the  names  of  my  two 
nephews,  Priestman  Moses  and  Francis  Moses  (now  dead)  ^ 
it  is  my  wish,  that  they  and  their  children  shall  enjoy  the 
same  rights  and  privileges,  as  brothers  and  their  children, 
which  are  mentioned  in  the  said  above  will." 


Francis  Priestman  died  in  1854,  and  his  wife  in  1859, 
having  had  no  issue. 

Francis  Moses  and  Ann  Cradock  were  the  only  nephews 
or  nieces  dead  at  the  time  of  the  testator's  death  or  that 
of  his  widow,  and  both  of  them  left  children,  still  sur- 
viving. 

The  bill  was  filed  by  Ann  Marshally  one  of  the  nieces 
named  in  the  residuary  devise,  and  her  husband. 


Argmn^L  Mr.  Giffard,  Q.C.  and  Mr.  F.  P.  Morris,  for  the  Plain- 
tififs. — The  intent  of  the  settlement  clearly  was,  that  the 
heir  of  a  deceased  nephew  or  niece  should  stand  in  his 
or  her  place ;  and  all  must  take  life  estates. 

Mr.  Hobhome^  for  the  children  of  Francis  Moses  and 
Ann  Cradock. — The  gifts  to  nephews  and  nieces  only  pass 
life  estates.  A  gift  to  the  heir  of  A,  passes  the  fee,  even 
when  the  singular  is  used;  therefore,  the  gift  to  the 
heirs  of  nephews  is  in  fee.     The  condition  as  to  leaving 
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issue  does  not  cut  it  down,  but  is  a  mere  condition  which       ^^ 
is  satisfied. 


Mr.  Bury,  for  other  nephews  and  nieces.  Atmanent. 

Mr.  Bcygallay,  Q,C.,  and  Mr.  Bevir,  for  other  parties. 


Vice-Chancelloe  Sib  W.  Paoe  Wood  :—  ^^^^  ^^ 

The  question  in  this  case  is  a  short  one,  on  the  con-  jnd^mtmu 
struction  of  a  very  singular  settlement.  The  gift  to  the 
nephews  and  nieces,  by  itself,  would  pass  nothing  more 
than  life  estates;  but  the  subsequent  provision  for  the 
heirs  of  deceased  nephews  and  nieces  introduces  the  rule  of 
law,  by  which  a  limitation  to  the  heirs  of  any  person  is  held 
to  pass  the  fee  simple.  The  rule  does  not  even  seem  to 
require  the  use  of  the  plural  "  heirs,"  though  Lord  Coke's 
reasoning,  (a),  points  to  that ;  but  later  authorities  appear 
to  have  settled,  that  the  same  consequence  follows  where 
the  word  •*heir"  is  used  in  the  singular.  The  phrase 
^  respective  heirs "  might,  perhaps,  be  read  so  as  to  re- 
strict it  to  the  heir  of  each  nephew  or  niece  in  the 
singular ;  though  I  doubt,  whether  the  true  reading  would 
not  be  to  regard  it  as  a  gift  to  the  heirs  of  each  in  the 
plural.  In  any  view,  however,  the  words  are  so  £Eur  suffi- 
cient to  pass  the  fee. 

Then  comes  the  question,  whether  the  subsequent 
words, "  having  left  lawful  issue,"  bc^  make  any  difference ; 
but  there  is  nothing  in  those  words  to  cut  down  the  fee 
previously  given*  It  is  a  fee  simple,  on  condition  that  the 
deceased  nephew  or  niece  shall  have  left  issue  surviving 
the  settlor  and  his  wife.     There  is  nothing  irrational  in 

(a)  Co.  Liu.  8.  b. 
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^fl^       such  a  limitation,  except  from  the  contrast  between  the 

Mabbhali.    gifts  to  nephews  and  those  to  their  heirs ;  but  it  is  impos- 

Pbab'cod.     sible  to  say  in  which  clause  the  mistake,  if  any,  was  made. 

Judgment.     ^  *°^  bound  to  folIow  the  strict  words  of  the  settlement ; 

and  I  must,  therefore,  hold,  that  the  surviving  nephews 

and  nieces  took  life  estates,  and  that  the  heir-at-law  of 

each  deceased  nephew  or  niece  who  left  issue  surviving 

the  settlor  and  his  wife  took  in  fee. 


March  llth  fr  -^-- 

S7M. 

Charge  »eair€d 

bgaTerm-^ 

Afutuitg  fnf 

"SZ^!^:  HALL  V.  HURT. 

Where,  by  a       -rj 

testamentary     |5y  the  Settlement,  made  on  the  marriage  of  J".  H.  Hall 

appointment  ^ 

QDder  a  power  the  younger  and  the  Plaintiff^  and  dated  the  15th   of 

ment,  a  charge  September,   1841,  certain  reversionary  freehold    estates 

anda^nf       were  conveyed,  subject  to  a  life  estate  in  J.  H.  Hall  the 

Yested  in  elder,  and  to  prior  charges,  to  the  use  of  trustees  for  a 

raise  the  lame   term  of  3000  years,  and,  subject  thereto,  to  the  use  of 

-^■SembU  *that  •'•  ^'  Hall  the  younger  for  life,  with  remainder  to  the 

the  money        ^gg  ^nd  intent  that  the  PlaintiflF  should,  after  the  decease 

could  not  be 

raised  by  a  of  J.  H,  Hall  the  elder  and  J.  H.  HaJl  the  younger, 
though  the  '  receive  during  her  life  a  clear  yearly  rent-charge  of  £300, 
sufficient  for      ^'^^'^  powers  of  distress  and  entry,  and,  subject  thereto,  to 

the  purpose,      the  use  of  the  children  of  the  marriage ;  and  the  said 

But.  a  life  

annuity  being    settlement  contained  a  power  for  the  said  J,  H  Hall  the 

Mme  settfe-  *   younger,  by  deed  or  will,  to  charge  the  said  estates  with 

S^reiitich^*^e.  ^000,  and  to  limit  the  same  to  any  person  or  persons,  for 

and  it  appear-   any  term  of  years,  in  trust,  to  raise  the  sum  so  charged  by 

Ingthatar-  ^^  ,"''  ,,  ^  ©^ 

rears  which  the  usual  ways  and  means  and  by  way  of  mortgage,  yet 
codd  not^  so  that  no  sum  so  charged  should  be  raisable  during  the 
otherwise         jife  ^f  j  jj^  ff^i  the  elder,  or  should  have  priority  to  the 

saUsfled,  a  *  r  j 

decree  was       then  subsisting  charges. 

made  for  sale 
of  fhe  fee. 
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The  said  J.  H.  Hall  the  younger,  by  his  will^  dated  the 
5th  of  April,  1843,  in  exercise  of  the  said  power,  "  charged, 
the  said  estates  with  the  sum  of  £5000,  and  limited 
and  devised  the  same  to  trustees  for  a  term  of  500 
years  from  the  decease  of  J.  H.  Hall  the  elder,"  and 
declared,  that  the  said  trustees  should  stand  possessed  of 
the  said  sum  of  £5000  and  the  said  term  of  500  years, 
upon  trust,  by  sale  or  mortgage  thereof,  or  by  such  other 
ways  or  means  as  they  should  think  fit,  to  raise  and  pay 
his  d^bts,  and  to  pay  his  wife  the  sum  of  £2000,  and, 
subject  thereto,  upon  the  trusts  declared  of  his  residuary 
real  and  personal  estate. 

The  said  J*.  H.  Hall  the  younger  died  on  the  30th  of 
October,  1845^  leaving  the  Plaintiff  his  widow,  and  one 
child  (an  infant  Defendant)  him  surviving. 

The  said  J,  H.  Hall  the  elder  died  on  the  2nd  of  April, 
1859. 

The  Plaintiff's  annuity  was  in  arrear  to  the  extent  of 
£225,  and  the  income  of  the  estate  was  insufficient  to 
keep  down  the  interest  on  prior  charges  and  the  amount 
of  the  annuity. 

It  appeared,  that,  by  a  sale  of  the  fee,  a  sufficient  sum 
might  be  raised  to  pay  off  all  the  prior  charges,  but  that  a 
sale  of  the  term  would  probably  not  produce  sufficient  for 
that  purpose. 

The  bill  prayed  a  declaration,  that  the  arrears  of  the 
annuity  and  the  £5000  were  effectually  charged  on  the 
fee  simple,  and  that  the  same  might  be  sold. 
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Mr.  Giffardy  Q.C.,  and  Mr.  Brawncy  for  the  Plaintiff: —     Argument. 
The  £5000  is  primarily  a  charge  on  the  fee ;  and  the 
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term  is  only  a  collateral  security,  giving  power  to  raise 
^the  suiii  without  the  aid  of  the  Court ;  but  this  does  not 
take  away  the  jurisdiction  to  sell  the  estate  to  effectuate 
the  charge. 

Then  the  fee  may  be  sold  to  pay  the  arrears  of  the 
annuity:  CupU  v.  Jackson^a)^  Graves  v.  Hicks {b).  White 
V.  James{c\  Wrigley  v.  Sykes{d\  Coxe  v.  Beisset^e), 
Shaw  V.  Barrer{f\  Be  Bardin's   Will(g). 

Mr.  Bolt^  Q.C.,  and  Mr.  Foster,  for  the  Defendants. — 
The  term  is  clearly  the  only  security  for  the  £5000.     The 
authorities  relied  on  for  selling  to  cover  arrears  of  an  • 
annuity  have  been  questioned  and  cannot  safely  be  fol- 
lowed. 


Judgment.      ViOB-ChANCBLLOR  SiR  W.  PaGE  WoOD: — 

This  case  involves  a  very  short  point  I  think  it  turns 
entirely  on  the  question^  whether  a  sale  can  be  directed 
for  the  arrears  of  the  annuity;  for  I  do  not  feel,  that  I  can 
safely  rest  it  upon  the  construction  contended  for^  in  argu- 
ment, of  the  words  creating  the  charge  of  £5000.  Look- 
ing at  the  whole  contents  and  scope  of  the  will,  my 
impression  is,  that  the  freehold  was  not  intended  to  be 
sold  to  raise  the  charge  of  £5000,  but  that  the  .term  was 
created  for  that  purpose,  with  the  view  of  avoiding  a  sale 
of  the  fee. 

The  point,  as  to  the  arrears  of  the  annuity,  was  dis- 


(a)  M<Clell.405. 
Qf)  11  Sim.  536,  651. 
(o)  26  Beav.  101. 
\i)  21  Be«y.  337. 


{e)  3  VeB.  155. 

(/)  1  Keen,  550. 

{g)  5  Jar.,  N.  S.,  1370. 
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cussed  in  Cupit  v.  Jackson  and  Graves  v.  Hicks,  which  are  ^}^^\ 
somewhat  conflicting ;  but,  even  in  the  latter  case^  I  do 
not  find,  that  the  Vice-chancellor  absolutely  denies  the 
right  to  a  sale  in  any  ca8e«  He  intimates  a  very  strong  j^gmenL 
opinion,  that  the  Court  ought  not  to  make  such  a  decree 
except  in  a  case  of  necessity ;  but  he  do^  not  seem  to  ques- 
tion the  proposition,  that;  where  an  estate  is  limited  to  the 
use  that  a  certain  person  shall  receive  an  annuity,  the 
Court  has  authority  to  say,  that  he  shall  receive  it  in  the 
most  beneficial  way,  namely,  by  means  of  a  sale,  if  neces- 
sary, to  raise  the  arrears.  In  White  v.  James{cL)y  the 
Master  of  the  Rolls  rested  his  judgment  a  good  deal  on 
.the  circumstance,  that  the  annuity  there  was  a  fee  farm 
rent,  which  must  last  for  ever.  But  I  think,  that,  look- 
ing at  the  principle  on  which  the  Vice-Chancellor  acted 
in  Graves  v.  Hicks,  the  present  case  is  one  in  which  there 
can  be  no  difficulty  about  ordering  a  sale.  A  sale  is  the 
only  mode  in  which  the  property  can  be  made  available ; 
and,  having  regard  to  Cupit  v.  Jackson  and  to  the  decision 
of  the  Master  of  the  Rolls,  I  think  the  facts  of  this  case 
are  abundantly  sufficient  to  justify  me  in  ordering  a  sale 
to  raise  the  arrears  of  this  annuity. 


Dbciarb  the  arrearB  of  the  annaity  a  charge  on  the  fee  simple,      MimUt  of 
subject  to  prior  cbai^g^.  Oansa,  a  sale  of  Uie  fee  simple,  and  inquiries        Dteree, 
as  to  priority. 

(a)  26  Beav.  194. 
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Mag  31rt;  //f  ^  /?    Jf^r    ^<tA.  ^/^  '1,'7^7 

*'*iiM*'*         HARE  «.  LONDON  AND  NORTH-WESTERN 
_  ,   '  ■  RAILWAY  COMPANY. 

Railway  Com' 
pany— Agree-    ^ 

l/ire^Ae'  A  HE   Plaintiff  was  a  shareholder  in  the  London  and 

quteecence.  North- Western  Railway  Company ^  which  was  incorpo- 

22iwi^com-'*^  rated  by  an  Amalgamation  Act  in  the  year  1847,  "  for  the 

panics,  being  purpose  of  working,  completing,  and  maintaining  "  certain 

the  owoen  of  specified  lines,  thenceforth  to  be  called  the  London  and 

contorroinoas  North- Western  Railway,    The  32nd  section  of  the  special 

Pdr'd'^ir*  Act  enacted,  that  (except  as  therein  was  otherwise  pro- 

profitooftha  yided  for)  the  profits  of  the  company  should  be  divided* 

in  certain  fixed  among  the  several  proprietors  of  stock  Und  shares  of  and 

ci?cuiat«?on  ^^  *^®  Capital  of  such  company,  rateably,  according  to  the 

the  experience  nominal  amount  of  such  stock  and  shares.    The  Lands 

of  the  past 

conne  of  Clauses,  Companies  Clauses,  and  Railways  Clauses  Con- 

that  sach  an  '  solidation  Acts  were  incorporated. 

agreement,  . 

being  bon& 

fide,  was  not         Jq  f}^Q  y^ar  1856,  an  agreement  was  entered  into  be- 

Whether  a    tween  the  said  Defendants,  the  London  and  North-  Western 

Piaintiflr,^^^^^  Railway   Company,  the  Lancaster  and  Carlisle  Railway 

holder  in  one     Company,  the  Caledonian  Railway  Company,  the  Great 

^S^r      '   Northern  Railway   Company,   the  North-Eastern  Rail- 

r««i?2?  mtj-     ^*^y  Company,  the  North  British  Railway  Company,  and 

flu  nnder  an     the  Midland  Railway  Company,  reciting,  that  the  three 

agreeDient 

between  that     first-named  companies  were  together  the  owners  of  the 

Shew'win**    ™*^^  '^^®  ^^  railway  from   London  to  Edinburghy  vi& 

afterwards,  on    ji^aby  and  Preston  to  Carlisle,  and  thence  by  the  Cafe- 
purchasing  ^  ^  ,       ,  — , 
shares  in  one  of  d(mian  Railway*  ordinarily  known  as  ''The  West  Coast 

^nuls!  parti«"  Route ; "  and  that  the  other  companies^  except  the  Mid- 

to  the  agree-     land^  were  toffether  the  owners  of  another  main  line  of 
ment,  sosiain  '  ^ 

a  bill,  on  behalf  railway  from    London    to    Edinburgh,   vi&    Knottingley 
of  all  share- 
holders in 
such  company, 

impeaching  the  agreement  as  ultra  vires  \  more  especially,  if  it  appear  that  he  is  really  suing 
in  collusion  with  one  of  the  companies,  parties  to  the  agreenient—QnsRre. 
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and  York,  and  were,  together  with  the  Midland,  the  JfJIll 
owners  of  another  main  line  of  railway  from  Jjondon  to  Harb 
Edinburgh,  via  Normanton  and  York,  which  two  last-  London  anx> 
mentioned  main  routes  between  London  and  Edinburgh  wbstmn 
were  known  as  *«  The  East  Coast  Route."  And  reciting, 
that,  by  means  of  the  Caledonian  Railway  and  the  rail- 
ways of  the  Edinburgh  and  Glasgow,  and  Scottish  Cen- 
tral, and  other  railway  companies,  access  by  railway  was 
obtained  by  both  the  said  routes  between  London  and 
Glasgow,  and  to  Cheenhill  Junction,  Larbert  Junction, 
and  other  places  in  the  north  of  Scotland  ;  and  that  the 
said  several  companies,  parties  thereto,  were  also  owners 
of  or  otherwise  interested  in  numerous  branch  lines  of 
railway  connected,  with  their  respective  portions  of  the 
said  two  main  routes,  and  had  thereby  obtained  access  by 
railway  to  various  towns  and  places  in  the  districts 
through  which  such  railways  and  branches  respectively 
passed.  And  that  the  said  several  railway  companies 
carried  on  business  as  common  carriers,  by  their  said 
several  railways  and  branch  railways,  and  by  the  other 
lines  of  railway  in  conjunction  therewith  respectively, 
between  London  and  Edinburgh,  and  the  various  towns 
and  places  to  which  they  had  obtained  access. 


And  reciting,  that,  by  ^  The  Railways  Clauses  Consoli- 
dation Act,  1845,"  and  by  other  Acts  of  Parliament 
relating  to  some  of  the  said  companies,  parties  thereto, 
the  said  companies  were  empowered  to  contract  with  each 
other  for  the  passage  over  their  respective  lines  of  railway 
of  carriages  and  waggons  belonging  to  them  respectively, 
upon  the  payment  of  such  tolls  and  under  such  condi- 
tions and  restrictions  as  might  be  mutually  agreed  upon, 
and  for  the  division  and  apportionment  of  the  tolls,  rates, 
and  charges  taken  upon  their  respective  railways,  and  to 
make  and  enter  into  such  otlier  contracts  and  agreements 
as  they  might  deem  advisable,  so  as  to  avoid  the  necessity 

VOL.  II.  o 
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of  a  change  of  carriages  and  other  delays  arising  from  a 
diversity  of  interests. 

And  reciting,  that  it  would  be  of  importance  to  all  the 
said  several  railway  companies,  parties  thereto,  and  would 
tend  much  to  the  accommodation  of  the  public,  both  as 
regards  regularity  and  despatch  in  the  transmission  of 
passengers  and  the  carriage  and  delivery  of  goods^  and 
be  in  other  respects  beneficial  to  all  parties,  that  arrange- 
ments should  be  made  between  the  said  several  com- 
panies, parties  thereto,  respecting  the  carriage  of  such 
traffic,  with  a  view  to  insure  the  regular  working  and 
management  thereof  between  London  and  Edinburgh^ 
and  London  and  Glasgow,  and  other  places  between 
Edinburgh  and  Glasgow^  and  in  the  north  of  Scotland^ 
by  both  the  said  routes,  and  also  to  and  from  intermediate 
places  common  to  the  said  companies  owning  the  said 
routes :  it  was  thereby  mutually  agreed  by  and  between 
the  said  several^  companies  (among  other  things),  as 
follows : — 


*'2.  That  this  agreement  shall  include  all  traffic  of  what- 
ever description  carried  by  either  of  the  said  routes  from 
or  to  the  several  places  mentioned  in  the  schedule  (except 
certain  excepted  articles) ;  and  such  traffic  shall,  for  the 
purposes  of  this  agreement,  be  considered  as  divided 
into  two  classes,  viz.  '  Passenger  traffic'  and  *  Goods 
traffic' 


<'  3.  That  all  the  through  traffic  from  or  to  any  of  the 
towns  or  places  in  England  mentioned  or  referred  to  in 
the  column  numbered  1  in  the  said  schedule  or  tabular 
statement  of  proportions  of  traffic  and  receipts  to  or 
from  Edinburgh^  or  to  or  from  Glasgow^  or  to  or  from 
places  in  the  north  of  Scotland^  shall,  so  far  as  may  be 
necessary  for  the  objects  and  purposes  of  this  agreement, 
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and  consistent  with  a  due  regard  to  the  interests  and  con-  ^®^- 
venience  of  the  public  and  of  the  consignees  or  con-  Harb 
signers  thereof,  be  carried  and  sent  by  the  said  companies,  London 
parties  hereto  respectively,  along  and  over  the  said  two 
routes  and  the  alternative  portions  thereof,  as  near  as 
may  be,  in  the  several  and  respective  proportions  and 
quantities  mentioned  and  stated  in  such  schedule  or 
tabular  statement,  regard  being  had  and  effect  being 
given  by  the  said  companies,  parties  hereto  respectively,  to 
the  notes^  rules^  and  directions  in  or  appended  to  such 
schedule  or  tabular  statement,  as  respects  the  carriage  of 
passengers  or  goods  or  the  amount  of  tonnage  to  be  sent 
or  carried  by  or  between  certain  particular  alternative  or 
intermediate  routes  or  portions  of  routes  to  and  from  dif- 
ferent specified  places  or  localities,  in  reference  to  those 
particular  portions  of  such  traffic  to  which  such  notes, 
rules,  and  directions  apply  or  have  reference. 

"  4.  That,  except  and  subject  as  hereinafter  otherwise 
provided,  the  gross  revenues  (which  expression  is  meant  to 
include  the  rates,  tolls,  and  charges  derived  from  such 
through  traffic,  whether  carried  by  the  said  two  routes 
in  the  proportions  specified  in  the  last  preceding  clause  or 
not)  shall  be  periodically  divided  and  apportioned  by  and 
through  the  railway  clearing  house  between  the  companies, 
parties  hereto,  whose  lines  of  railway  form  the  said  two 
routes,  and  the  alternative  portions  thereof^  in  the  several 
and  respective  proportions  or  shares  mentioned  and  stated 
in  the  said  schedule  or  tabular  statement,  but,  neverthe- 
less, subject  to  the  notes,  rules,  and  directions  mentioned 
in  or  appended  to  such  schedule  or  tabular  statement,  as 
respects  such  revenues,  or  the  subdivision  between  certain 
particular  alternative  or  intermediate  routes  or  portions 
of  routes  to  different  places,  of  those  particular  portions 
of  such  gross  revenues  to  which  such  notes,  rules,  and 
directions   apply  or  have  reference,  and  effect  being  in  all 
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cases  given  to  snch  notes,  rules,  and  directions  when  the 
same  apply. 

"  6.  That,  if  at  any  time,  and  so  often  as  it  shall 
appear  upon  the  periodical  divisions  of  the  said  gross 
revenues,  that  more  than  the  several  and  respective  pro- 
portions or  quantities  of  traffic  specified  or  referred  to  in 
Article  3  of  these  presents  shall  have  been  carried  by 
either  of  the  said  two  main  routes,  or  by  either  of  the 
alternative  portions  of  the  East  Coast  route  between 
London  and  York,  or  by  any  of  the  other  alternative  or 
intermediate  routes  or  portions  of  routes  referred  to  in 
the  said  Article  3,  then  and  in  every  such  case,  before  any 
division  and  apportionment  of  such  gross  revenues  under 
the  last  preceding  clause  between  the  companies,  parties 
hereto,  whose  lines  of  railway  form  the  West  Coast  route 
and  those  whose  lines  form  the  East  Coast  route,  or  be- 
tween any  of  the  same  companies  whose  lines  form  the 
said  alternative  routes  on  the  East  Coast,  between  Lon^ 
don  and  York,  or  between  any  of  the  said  other  alterna- 
tive or  intermediate  places  or  districts  mentioned  or 
referred  to  in  the  said  Article  3,  there  shall  be  first 
deducted  out  of  the  said  gross  revenues,  or,  as  the  case 
may  be,  out  of  the  share  or  proportion  thereof  belonging 
to  the  alternative  or  intermediate  routes  upon  which  such 
excess  arises,  as  and  for  the  working  expenses  of  or  inci- 
dent to  the  carriage  of  such  excess^  twenty  jier  cent,  of 
the  gross  revenues  firom  any  such  excess  in  respect  of 
passenger  traffic,  and  thirty  per  cent,  of  the  gross  revenues 
from  any  such  excess  in  respect  of  goods  traffic,  or  other 
the  per-centage  which  may  be  fixed  as  hereinafter  pro- 
vided ;  and  the  amount  of  the  per-centage  so  deducted 
shall  be  paid  to  or  retained  by  the  sole  company,  or  appor- 
tioned among  the  several  companies  parties  hereto  (as  the 
case  may  be),  upon  whose  line  or  lines  such  excess  shall 
have  been  carried :  such  several  companies,  in  case  there 
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oe  seyeral  entitled  thereto,  dividing  their  shares  thereof  }^^ 
amongst  themselves  in  the  same  proportions  as  their  pro-  Hari 
portion  of  the  gross  revenues  from  such  excess  traffic  are  lohson  and 
directed  to  be  divided  between  them.  Provided  always, 
that^  inasmuch  as  it  has  not  yet  been  satisfifictorily  ascer- 
tained that  the  aforesaid  allowances  for  working  expenses 
in  respect  of  excess  traffic  &irly  represent  the  actual 
working  expenses  of  the  different  descriptions  of  traffic 
which  will  be  carried  under  these  presents,  it  is  under- 
stood and  agreed  between  the  said  parties  hereto,  that 
such  allowances  shall  be  subject  to  future  revision  and 
alteration  at  the  end  of  every  or  any  year  during  the 
term  for  which  this  agreement  is  made,  in  case  any  of  the 
said  parties  hereto  shall  hereafter  feel  dissatisfied  with 
such  allowances  or  either  of  them,  and  require  the  amount 
or  rate  of  allowance  for  the  future  to  be  reconsidered,  and, 
if  not  agreed  upon,  shall  be  settled  by  arbitration,  in 
manner  hereinafter  provided. 


^  6.  That,  as  between  the  companies,  parties  hereto, 
whose  lines  form  the  West  Coast  route,  and  as  between 
those  whose  lines  form  the  East  Coast  route,  and  as 
between  the  companies,  parties  hereto,  whose  lines  form 
either  of  the  said  alternative  routes  on  the  East  Coast 
between  London  and  York^  or  those  whose  lines  form, 
either  alone  or  together  with  the  railway  of  any  other 
company  or  companies,  any  of  the  different  alternative  or 
intermediate  routes  hereinbefore  referred  to,  their  respec- 
tive shares  of  the  aforesaid  gross  revenues  shall  (except 
when  otherwise  specially  provided  and  directed)  be  sub- 
divided and  apportioned  between  them  respectively  rate- 
ably^  according  to  the  mileage  distance,  for  the  time  being 
recognised  and  acted  upon  in  the  railway  clearing  house, 
of  each  such  company's  railway  between  the  extreme 
points  on  each  such  respective  routes  between  which  the 
traffic  or  the  share  of  traffic  producing  such  revenues  shall 
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or  ought,  according  to  the  provisions  of  this  agreement,  to 
have  been  carried  the  shortest  route  by  the  lines  forming 
any  of  such  respective  routes  on  the  West  Coast  or  on  the 
East  Coast,  as  the  case  may  be,  being  in  all  cases  taken  and 
considered  as  fixing  the  mileage  length  of  the  distance  be- 
tween the  two  common  points  on  any  such  respective  routes, 
by  or  according  to  which  the  mileage  division  for  the  entire 
distance  between  the  extreme  points  on  any  such  route 
shall  be  made  between  the  companies  owning  such  entire 
distance.*' 


**  15.  In  all  cases,  and  by  whatever  route  the  traffic  to 
which  this  agreement  applies  shall  be  carried,  the  gross 
rates,  fares,  and  charges  from  point  to  point  for  the  different 
classes  or  descriptions  of  traffic  shall  be  the  same,  unless 
otherwise  agreed  between  all  of  the  said  parties  hereto 
who  are  interested  therein,  and  shall  be  fixed  and  deter- 
mined by  the  common  consent  of  not  less  than  five  of  the 
said  companies,  parties  hereto  (except  where  a  less  number 
of  such  companies  are  alone  interested  therein,  and  then  by 
a  majority  of  such  interested  companies),  two  at  least  of 
the  companies  owning  the  terminal  stations  or  extreme 
points  on  any  of  the  lines  of  the  said  companies,  parties 
hereto,  of  departure  and  arrival  of  any  such  traffic  by  either 
of  such  routes,  being  always  two  of  such  five  or  lesser 
number  of  companies ;  and  such  rates,  fares,  and  charges 
shaU  be  strictly  adhered  to  until,  and  then  only  as,  the  same 
shall  with  such  consent  be  firom  time  to  time  altered  or 
modified.  Provided  always,  that  any  of  the  said  companies, 
parties  hereto,  may,  from  time  to  time,  on  any  particular 
special  occasion,  and  in  order  to  secure  special  traffic  for 
such  occasion,  make  any  special  rate,  charge,  or  arrange- 
ment (but  not  so  as  to  extend  beyond  the  period  of  the  next 
meeting  of  the  committee  of  managers  hereinafter  provided 
for),  for  or  as  to  such  traffic ;  but,  in  every  such  case,  the 
same  shall  be  forthwith  made  known  to  the  other  compa- 
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nies,  parties  hereto,  in  order  that  general  rates  may,  if  i»i- 
deemed  expedient,  be  adopted  to  meet  the  exigency  which  hIrr 
shall  have  so  arisen ;  and,  in  case  the  said  other  companies,  LoKDoi  akd 
parties  hereto,  shall  decline  to  make  such  general  rate,  the 
company  by  whom  such  special  rate  was  made  shall  not 
thereafter  make  any  such  rate  again,  or  accept  any  such 
special  traflSc  at  special  rates,  of  which  such  other  compa- 
nies shall  have  expressed  their  disapproval,  either  specially 
or  generally,  without  first  obtaining  the  consent  of  the  said 
other  companies  thereto ;  it  being  the  intent  of  the  said 
parties  hereto,  that  the  expression  of  such  disapproval  in 
reference  to  any  such  matter  shall  prevent  and  be  a  prohi- 
bition against  the  repetition  of  the  act  or  conduct  disap- 
proved of,  or  of  the  like  thereof. 


''  16.  That,  until  it  may  be  found  necessary  or  expedient 
to  alter  the  arrangement  by  this  clause  provided  for,  the 
managers  of  each  of  the  said  companies,  parties  hereto, 
shall,  from  time  to  time,  meet  and  confer  together  as  a 
committee,  in  order  to  arrange  and  decide,  in  case  they  can 
agree,  upon  all  matters  from  time  to  time  arising  out  of  or 
in  any  way  connected  with  the  objects  and  purposes  of  thi^ 
agreement." 

And,  after  making  provision  for  the  admission  of  the 
Edinburgh  and  Glasgow  Railway  Company,  as  part  owners 
of  the  said  East  Coast  route,  and  of  the  Scottish  Central 
Railway  Company,  and  the  Edinburgh^  Dundee^  and  Perth 
Railway  Company,  to  participate  in  the  provisions  of  the 
said  agreement,  the  said  agreement  proceeds  as  follows : — 


*'  20.  Each  of  the  said  companies,  parties  hereto,  shall 
and  will,  during  the  subsistence  of  this  agreement,  so  far 
as  they  reasonably  can  or  may,  encourage  and  promote,  in 
accordance  with  the  terms  and  provisions  of  this  agreement, 
the  expeditious  passage  and  continuous  transmission  of  the 
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several  descriptions  of  traffic  to  which  this  agreement  re* 
lates  to  and  from  the  respective  districts  to  or  for  which 
such  traffic  may  be  destined  or  be  desired  to  be  taken  or 
sent,  and  shall  and  will^  in  all  respects,  carry  on  and  con- 
duct such  traffic  faithfully  the  one  towards  the  other  and 
according  to  the  true  spirit  and  intent  of  this  agreement, 
and  shall  not  nor  will,  either  by  booking  short  of  the  place 
of  ultimate  destination  and  then  rebooking,  or  by  secret  or 
other  allowances  or  drawbacks,  or  by  quoting  or  charging 
lower  rates  from  or  to  intermediate  or  neighbouring  or 
other  stations,  or  by  granting  tickets  without  money,  or 
free  passes,  or  an  Extension  of  credit  beyond  what  is  agreed 
upon  between  the  said  parties  hereto  or  the  said  committee 
of  managers,  or  usual,  or  by  any  other  means  or  induce- 
ment whatsoever,  cause  or  promote  the  said  traffic  to  go  or 
be  sent,  travel  or  pass,  to  its  place  of  destination,  so  that 
the  same,  or  the  revenues  derived  therefrom,  shall  not 
appear  and  be  treated  as  part  of  the  traffic  and  revenues 
to  which  this  agreement  relates,  so  as  to  prevent  such  traffic 
from  being  carried  on  or  the  revenues  therefrom  divided 
and  apportioned  in  accordance  with  the  bon&  fide  intent 
and  meaning  of  the  terms  of  these  presents,  or  so  as  to 
cause  the  same  to  be  divided  and  apportioned  differently 
than  would  have  been  the  case  in  case  such  traffic  had  been 
sent  and  booked  or  forwarded  through  directly  from  its 
place  of  despatch  to  its  place  of  ultimate  destination,  in 
conformity  with  the  terms  and  spirit  of  this  agreement. 


"  22.  This  agreement  shall  commence  and  take  effisct  as 
on  and  from  the  1st  day  of  January,  1856,  and  shall  con- 
tinue in  force  for  the  fiill  term  or  period  of  fourteen  years 
from  such  day ;  and,  unless,  six  months  at  least  before  the 
expiration  of  the  said  term,  one  or  more  of  the  said  com- 
panies shall  have  signified,  by  notice  in  writing,  under  the 
hand  or  hands  respectively  of  its  or  their  secretary  or  secre- 
taries respectively,  and  delivered  to  each  of  the  other  com- 
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panieS}  an  intention  to  determine  this  agreement  at  the       .^l\ 
expiration  of  the  said  term  of  fourteen  years,  this  agree-        Harb 
xnent  shall  continue  in  force  after  the  expiration  of  that  lohdon  and 
term,  until  determined  by  notice  as  aforesaid,  given  at  least 
six  months  before  such  determination  is  to  take  efiTect ;  and 
no   contract,  agreement,  or  arrangement  respecting  the 
management,  carrying  on,  or  division  of  the  traffic  to  which 
this  agreement  relates,  or  of  any  traffic  arising  within  the 
districts  affected  by  this  agreement,  or  to  which  it  may  be 
extended,  to  take  effect  at  or  after  the  expiration  or  deter- 
mination of  this  agreement,  shall  be  entered  into,  nor  any 
treaty  or  negotiation  for  any  such  contract,  agreement,  or 
arrangement,  entertained,  by  any  of  the  said  companies, 
parties  hereto,  at  all  during  the  said  term  of  fourteen  years, 
without  the  consent  of  all  the  said  other  companies,  parties 
hereto,  nor  afterwards,  during  the  continuance  of  this  agree- 
ment, without  the  same  and  the  terms  thereof  being  first 
communicated  to  all  the  said  companies,  parties  hereto,  and 
to  such  one  or  more  of  the  Edinburgh  and  Glasgow^  and 
Scottish  Central,  and  Edinburgh,  Dundee,  and  Perth  Rail- 
way Companies,  as  shall  have  executed  such  supplemental 
agreement  as  aforesaid,  and  a  reasonable  time  and  oppor- 
tunity allowed  to  all  the  said  companies,  parties  hereto,  and 
to  the  said  other  above-named  companies,  to  meet  and 
confer,  and,  if  possible,  arrange  the  terms  of  any  ftitnre 
general  arrangement  with  reference  thereto." 


The  schedule  to  the  agreement  contained,  in  the  firs 
column,  the  names  of  a  large  number  of  principal  stations, 
with  corresponding  entries  in  the  other  columns,  the  nature 
of  which  appears  from  the  following  specimens  : — 
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The  main  lines  of  the  said  West  Coast  route  and  East        I86I. 
Coast  route  respectively  were,  throughout  the  whole  of        hakb 

their  respective  lengths,  separate  and  distinct,  although  lq^dok 
collateral  routes. 


On  the  settlement  of  accounts  for  the  half-year  ending 
Christmas,  1857.  between  the  London  and  North-  Western 
Bailway  Company,  the  Lancaster  and  Carlisle  Railway 
Company^  and  the  Caledonian  Railway  Company,  as 
owners  of  the  West  Coast  route,  on  the  one  hand,  and 
the  Great  Northern  Railway  Company,  the  North-' 
Eastern  Railway  Company,  the  North  British  Railway 
Company,  and  the  Midland  Railway  Company,  as  owners 
of  the  East  Coast  route,  on  the  other  hand,  in  pursuance 
of  the  provisions  of  the  said  agreement,  the  Defendants^ 
the  London  and  North"  Western  Railway  Company,  the 
Lancaster  and  Carlisle  Railway  Company,  and  the 
Caledonian  Railway  Company^  as  the  owners  of  the 
West  Coast  route,  paid  over  to  the  Oreat  Northern 
Railway  Company,  the  North- Eastern  Railway  Company, 
the  North  British  Railway  Company,  and  the  Midland 
Railway,  as  the  owners  of  the  East  Coast  route,  the  balance 
of  7,3292.  14«.  5d.,  in  respect  of  the  through  traf&c 
between  London  and  Glasgow  alone  for  the  preceding 
half-year — the  through  traffic,  in  respect  of  which  such 
sum  of  7.3292. 14^.  5d.  had  been  received,  having  been 
carried  and  conveyed  exclusively  on  the  said  West  Coast 
route. 
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North- 
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Siatememt. 


Of  this  sum  the  proportion  paid  by  or  on  account  of 
the  said  Defendants  the  London  and  North  "Western 
Railway  Company  was  £3858,  or  thereabouts,  the  whole 
of  which  was  takei)  and  paid  out  of  the  revenues,  tolls, 
and  profits  of  such  last-mentioned  company,  earned 
upon  their  own  undertaking,  in  respect  of  the  earnings  of 
such  undertaking  as  a  portion  of  the  said  West  Coast 
route. 
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,}^!^  By  a  supplemental  agreement^  dated  the  13th  day  of 

Harb       January,    1859,  and  made  between  the  Defendants  the 
London  and  Edinburgh  and   Glasgow  Railway  Company,  of  the  first 
Wbstbrn     P^^>  ^^d  ^^6  several  other  companies,  Defendants  hereto, 
CoMPAjr/      ^^  *^®  second  part,  the  Edinburgh  and   Glasgow  Rail- 
way Company  was    admitted    as    a  party  to  the  said 
agreement. 

The  biU  alleged,  that  the  several  companies  were  acting 
on  the  said  agreement,  and  prayed,  that  it  might  be  declared 
beyond  the  powers  of  the  several  companies  and  to  be 
illegal  and  void,  and  for  an  injunction  to  restrain  the 
several  companies  firom  acting  under  it,  and  from  mixing 
up  or  blending  the  revenues,  tolls,  profits,  or  moneys  of  the 
London  and  North -Western  Company  with  those  of  the 
other  companies,  so  as  to  form  a  common  fiind,  or  for  any 
other  purpose,  and  from  dividing  the  revenues,  tolls,  profits, 
or  moneys  of  the  London  and  North-  Western  Company,  or 
any  portion  thereof,  between  that  and  the  other  companies, 
and  from  paying  or  allowing  in  account  to  the  other  com- 
panies, or  in  any  manner  alienating  any  of  their  revenues, 
tolls,  profits,  or  moneys,  under  colour  of  the  said  agree- 
ment, and  also  for  an  account  of  past  transactions  under 
the  agreement. 


It  appeared  from  the  evidence,  that  the  agreement  in 
question  had  been  preceded  by  a  previous  agreement  of  the 
same  character ;  that  the  PlaintilSF  had  for  many  years  been 
a  shareholder  and  had  received  in  one  of  the  Defendant 
companies  without  having  raised  any  objection  to  the 
arrangement ;  and  that  he  purchased  shares  in  the  London 
and  North'  Western  Railway  for  the  purpose  of  instituting 
this  suit.  There  was  also  evidence  tending  to  show,  that 
he  sued  in  the  interests  of,  if  not  in  collusion  with,  one  of 
the  companies  parties  to  the  agreement. 
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Sir  H.  Cairns,  Q.C.,  and  Mr.  BeviU,  for  the  Plaintiff:—       ^• 


tt  is  impossible  to  read  the  agreement  without  seeing 
that  it  constitutes  a  quasi-partnership,  and  is  not  a  mere 
arrangement  for  through  traffic^  such  as  is  authorized  by 
the  87th  section  of  the  Railways  Clauses  Act.  The  two 
routes  touch  only  at  their  extremities ;  and  there  is  nothing 
in  the  nature  of  through  traffic  in  the  subject.  Through 
traffic  means  only  traffic  carried  along  a  series  of  lines  in 
continuation  of  one  another.  It  follows,  therefore,  that  the 
agreement  is  ultra  vires  and  illegal.  A  case  of  acquies- 
cence is  set  up  against  the  Plaintiff,  but,  even  if  proved,  it 
would  not  bind  a  shareholder  further  than  to  prevent  him 
from  calling  for  an  account  of  past  acts  and  payments.'  It 
cannot  make  an  illegal  agreement  binding  for  the  future. 
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V, 

London  and 
North- 
western 
Railway 
Company. 

Arffument, 


Mr.  RoH,  Q.C.,  and  Mr.  Speed,  for  the  London  and  North- 
western Company : — 

There  is  nothing  ultra  vires  in  the  agreement.  Railway 
companies  are  carriers^  and  are  at  liberty  to  conduct  their 
business  as  other  carriers  may,  except  so  far  as  they  are 
subjected  to  express  prohibition  by  the  Legislature.  There 
is  nothing  in  any  of  the  Acts  to  say,  that  a  railway  com- 
pany may  not  make  such  arrangements  as  they  consider 
most  advantageous  to  enable  them  to  make  profits  in  their 
own  proper  business  as  carriers ;  and  this  is  all  that  has 
been  done.  It  is  true^  that  the  company  is  bound  to  divide 
its  profits  among  the  shareholders,  but  then  it  may  realise 
and  ascertain  those  profits  in  the  best  way  it  can ;  and 
there  is  nothing  to  prevent  it  from  ascertaining  its  share  of 
<;ertain  profits^  made  by  its  own  and  other  lines,  from  the 
results  of  past  experience,  aAd  binding  itself  to  an  arrange- 
ment on  that  footing. 


[The  ViOE-CuANCELLOR. — Can  a  company  bind  its  share- 
holders to  a  conjectural  estimate  of  profits  ?] 


1861. 
Harb 
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We  submit,  that  that  is  within  the  powers  of  manage- 
ment, which  companies  necessarily  must  have :  Shrewsbury 
LoKDoif  AHD  ^Jwi  Birmingham  Railway  Company  v.  London  and  North- 
Webtbrv      Western  Railway  Company  (a),  South  Yorkshire  Railway 

Railway  and  River  Dun   Company  v.   Great  Northern   Railway 

Company.  ^  o  ^ 

—  Company  (b\  Simpson  v.  Denison  (c). 
Ary^mtHt, 

There  is  nothing  in  this  case  like  a  contrivance  to  evade 
the  limitations  of  the  company's  Act.    The  assumption  on 
the  other  side  is,  that  there  is  no  act  of  management,  how- 
ever minute^  for  which  a  company  is  competent,  unless  it 
can  find  a  specific  authority  in  its  Act  of  Parliament.     If 
this  were  so,  it  would  be  impossible  for  a  company  to  carry 
on  business  at  all ;  and  the  true  principle  is^  that  a  com- 
pany may  conduct  its  business  as  it  pleases^  subject  only  to 
any  prohibition  imposed  by  the  Legislature.     The  onus  is 
not  on  us  to  show  the  authority  to  do  anything  which  is 
conducive  to  the  successful  conduct  of  the  company's  busi- 
ness, for  this  is  implied  in  the  authority  to  conduct  a  carry- 
ing business  at  all.     The  onus  is  on  the  PlaintifiF  to  point 
out  a  prohibition  of  the  acts  he  complains  of.     This  is  the 
fair  result  of  the  authorities.     In  Simpson  v.  Denison^  the 
agreement  was  not  a  bona  fide  agreement  for  the  purpose 
of  conducting  the  traffic  belonging  to  the  Great  Northern 
Company,  but  it  was  an  agreement  designed^  under  colour 
of  passing  over  another  line  of  railway,  to  acquire  for  the 
Great  Northern  the  whole  of  the  traffic  of  that  other  line. 
This  was  the  ground  of  the  decision — ^the  same  principle, 
in  fact,  on  which  the  South  Yorkshire  and  River  Dun  case 
was  decided ;  and  it  is  in  the  presence  or  absence  of  such 
bona  fides  that  the  guiding  principle  is  to  be  found. 


(a)  7  Railw.  Gas.  531 ;  8.  C. 
2  M.  &  O.  324;  17  Q.  B.  652 ; 
6  H.  L.  Gas.  113. 


(h)  7  Railw.  Gas.  744,  771 ; 
8.  C.  0  Ezch.  55. 

(e)  7  Railw.  Cos.  403 ;  8.  C. 
10  Hare,  51. 
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Railway 

COMPAMT. 

Argument. 


The  only  other  case  which  comes  near  this  is  the  Shrews-        1B61. 

bury  c€ue.     That  was  an  agreement  for  the  division,  in        Habb 

certain  fixed  proportions,  of  the  tolls  taken  by  the  Plaintifis'  lowdok  and 

and  the  Defendants*  companies  from  parts  of  their  respec-      Nobth- 

Westbrw 
tiye  lines,  including  a  portion  which  was  common  to  both ; 

and  it  prohibited  the  Defendants  from  using  certain  branch 
lines  to  compete  for  traffic  properly  belonging  to  the  Plain- 
tiff. A  bill  was  filed  for  specific  performance.  A  demurrer 
was  allowed  by  the  yice-Chancellor  of  England^  on  the 
ground,  that,  according  to  the  terms  of  the  agreement,  the 
time  had  not  arrived  for  it  to  come  into  operation.  This 
decision  was  reversed  by  Lord  Cottenham,  who  held,  that 
the  time  had  arrivedj  and  also  held,  that  there  was  no  ille- 
gality in  the  agreement.  Lord  Cottenham^  after  stating 
that  it  was  the  duty  of  the  managers  of  the  Plaintifis'  com- 
pany to  secure,  by  all  lawful  means,  the  most  traffic  they 
could  get,  and  that  they  were  apprehensive  of  a  loss  of  traffic 
by  the  competition  of  the  Defendants,  says  of  the  agreement, 
^*  At  all  events,  if  it  was  a  means  by  which,  according  to 
their  opinion,  the  greatest  security  was  preserved  to  their 
subscribers  of  getting  a  &ir  and  reasonable  share  of  the 
traffic,  how  can  it  be  a  violation  of  duty  ?  It  is  merely  a 
different  mode  by  which  that  object  is  secured  and  main- 
tained." And,  after  stating  the  arrangement  for  a  division 
of  the  profits  in  certain  proportions,  he  says,  ^  That  was  a 
beneficial  arrangement  for  their  own  subscribers ;  their 
subscribers  cannot  complain,  the  duty  of  the  directors 
being  to  obtain  the  most  they  could:"  and  Lord  CottenfuLmf 
holding  also  that  the  other  part  of  the  agreement  which 
prohibited  competition  over  a  certain  circuitous  route  was 
not  illegal,  overruled  the  demurrer. 


This  is  a  distinct  authority  in  our  fiivour.  Then,  an 
injunction  having  been  granted  by  the  Yice-Chancellor  of 
England,  the  order  was  discharged  by  Lord  Truro,  with 
liberty  to  the  Plaintifls  to  proceed  at  law,  simply  on  the 
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ground,  that  the  legal  right  ought  first  to  be  established. 
The  case  was*  then  heard  before  the  Queen's  Bench ;  ands 
LoifDON  AXD  ^po^  demurrer,  the  agreement  was  held  not  to  be  void. 
Wemmw  ^^^  Campbell,  in  delivering  judgment,  disposed  of  the  two 
objections:  one,  that  the  agreement  was  a  fraud  on  the 
public ;  the  other,  that  it  was  a  fraud  on  the  shareholders. 
As  to  the  first,  he  said,  that  an  agreement  to  prevent  com- 
petition, restricted  to  one  particular  line,  was  no  more 
illegal  than  for  two  persons  engaged  in  trade  to  agree,  that 
one  should  not  exercise  his  trade  or  compete  with  the 
other  within  a  particular  district. 


Harb 
r. 


Railway 

GOMPANT. 

Argument. 


And,  with  respect  to  the  injury  to  the  shareholders  by 
the  stipulation  for  a  division  of  profits,  he  said,  "  K  such  a 
stipulation  were  necessarily  injurious  to  the  8hareholdei*s, 
the  objection  might  be  valid ;  but  this  stipulation  may  be 
greatly  for  the  benefit  of  the  shareholders,  as,  without  such 
co-operation  of  the  two  companies,  perhaps  no  profit  would 
be  made;"  and,  in  the  course  of  the  argument,  Lord 
Campbell  observed,  with  reference  to  the  alienation  of  tolls^ 
"  It  is  outlay  for  the  purpose  of  increasing  dividends ;  a 
jury  will  decide  whether  it  is  bonfe  fide  or  not." 

This  completely  covers  our  case.  At  the  next  stage — 
the  hearing  of  the  cause—the  Master  of  the  Rolls,  without 
expressing  any  opinion  of  his  own,  followed  the  judgments 
of  Lord  Cottenham  and  the  Queen's  Bench  on  the  question 
of  illegality,  but  dismissed  the  bill,  on  the  ground  that  the 
time  had  not  arrived  for  carrying  out  the  agreement. 

Then  came  the  appeal  before  the  Lords  Justices ;  and 
they  held^  that  the  agreement  could  not  be  enforced  in 
equity^  Lord  Justice  Knight  Bruce,  however,  reserving  his 
opinion  as  to  the  legal  point. 


When  the  case  came  on  appeal  before  the  House  of 
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Lords  (a),  Lord  Cranworth  stadioasly  avoided  giving  any         ^®^- 

decisive  opinion  on  the  question  of  illegality,  though  he        harb 

inclined  to  think,  that  the  agreement  was  too  one-sided  to  London  and 

be  enforced  in  equity ;  but  the  judgment  went  on  the  inde-     ^^^^^ 

pendent  ground  on  which  the  Master  of  the  Rolls  had      Railway 
.                                                                                                        Com  PART. 
acted.  

Argununtm 

Then  the  Plaintiff  has  been  for  years  a  shareholder  in 
one  of  the  companies,  and  has  received  dividends  under  and 
aequieseed  in  this  arrangement.  He  became  a  shareholder 
in  the  London  and  North-  JVestem  Company  for  the  pur- 
pose of  instituting  this  suit  in  the  interest  of  the  Midland 
Company.  The  Plaintiff,  therefore,  is  bound  by  his  acqui- 
escence, and  cannot  sue  on  behalf  of  all  the  shareholders 
to  impeach  the  agreement:  Graham  v.  Birkenhead  Rail- 
way  Company  (b). 

Mr.  W.  D.  Crardiner,  for  the  Lancaster  and  Carliale 
Railway  Company,  cited  Hodgson  v.  Powis  (c). 

Mr.  J.  jP.  Miller^  for  the  Caledonian  Company^  cited,  on 
the  question  of  acquiescence,  Kent  v.  Jackson  (d),  lie 
Magdalena  Steam  Company  (e)^  Burt  v.  British  Nation 
Life  Assurance  Association  (/),  Ffooks  v.  South-  Western 
Railway  Company  (^). 

Mr.  Daniel^  Q.C.j  and  Mr.  T.  Stevens,  for  the  Oreat 
Northern  Company: — 

The  clause  in  the  special  Act,  directing  how  the  profits 
are  to  be  distributed,  does  not  extend  to  limit  any  dis- 
cretion which  may  be  exercised  as  to  the  mode  in  which 


{a)  6  H.  L.  Gas.  113. 
(b)  2  Mac.  k  6. 146. 
(e)  7  Railw.  Gas.  056;  8.  C. 
lDeG.,M.y&G.  6. 
TOL.  II. 


(d)  14  Beav.  367. 

(e)  Johns.  600. 

(/)  4  De  G.  &  J.  158. 
(ff)  1  Sm,  k  G.  142. 
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London  and 
North- 
western 
Railway 
Com  FAN  T. 

Aryument. 


these  profits  may  best  be  realised,  whether  by  competition 
or  by  arrangement.  A  similar  clause  in  a  partnership  deed 
would  be  no  bar  to  an  analogous  arrangement  between  the 
firm  and  other  carriers. 

Then  the  87th  clause  of  the  Railways  Clauses  Act, 
taken  together  with  the  92iid^  is  sufficient  to  authorise  a 
traffic  arrangement  of  this  description. 


Mr.  Oiffwrd,  Q.C.,  and  Mr.  JSobhouse^  for  the  North-- 
Eastern  Company : — 

The  two  grounds  on  which  this  agreement  is  attempted 
to  be  impeached  must  be  kept  separate.  As  to  the  in- 
terests of  the  public,  they  have  nothing  to  do  with  the 
division  of  the  profits ;  and  this  is  not  a  case  where  the 
Attorney-General  comes,  on  behalf  of  the  public,  to  com- 
plain of  an  arrangement  creating  an  injurious  monopoly. 

The  Plaintiff,  therefore,  must  confine  himself  to  the  alleged 
fraud  on  the  shareholders ;  and,  as  to  that,  he  is  met  by  a 
case  of  acquiescence  stronger  than  any  in  the  books,  except^ 
perhaps,  Burfs  case.  From  1851  to  1856,  the  previous  agree- 
ment was  known  to  the  Plaintiff  and  acquiesced  in  by  every 
shareholder.  Then  it  was  renewed  for  a  term  of  fourteen 
years,  and  no  one  denied  that  it  was  beneficial.  It  is  quite 
true,  that  Lord  Justice  Turner^  in  the  Shrewsbury  case^ 
says,  that  a  railway  company  cannot  alienate  its  tolls ;  but^ 
of  necessity,  that  statement  must  be  qualified.  A  company 
must  expend  portions  of  its  tolls  on  matters  not  expressly 
authorised  by  its  Act — as,  on  electric  telegraphs,  engine  fac- 
tories, and  a  multitude  of  other  incidental  matters.  Tliat 
js  to  say^  an  alienation  of  profits  for  the  purpose  of  increasing 
the  profits  of  the  regular  business  of  a  company  is  necessary 
and  lawfiil.  Further,  if  all  the  shareholders  were  to  i^ree  to 
an  actual  alienation  of  tolls  in  &vour  of  one  class  of  th  em. 
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Harb 

V. 


COMPAMT. 

Argtim$ni, 


that  would  be  binding;  and  all  the  shareholders  in  theLondan 

and  North' fFeatem  Railway,  including  those  from  whom 

the  Plaintiff  bought,  haye  acquiesced  in  this  arrangement.  London  and 

North- 

The  penal  clause  creates  no  additional  difficulty,  because,     Railway 
if  the  agreement  was  good,  the  penalty  to  enforce  it  must 
be  good  also.     It  is  only  fixing  liquidated  damages. 

[They  also  cited  Lancciater  and  Carlisle  Railway  Com- 
pany  y.  North-  WeaUm  Railway  Company  (a).] 

Mr.  WiUeock^  Q.C.,  and  Mr.  Boyes,  for  the  North  British 
Company,  referred  to  the  122nd  section  of  the  Companies 
Clauses  Act,  which  authorises  directors  to  set  apart  sums 
for  contingencies  and  improyements,  and  to  divide  the 
balance  only* 

Mr.  Colt  for  the  Edinburgh  and  Glasgow  Company. 

Mr.  Archibald  Smith  for  the  Midland  Company. 


Sir  H.  Cairns  in  reply : — 

It  is  admitted,  now,  that  the  purpose  of  the  agreement 
was  not  to  benefit  the  public,  but  to  prevent  competition  ; 
but  I  will  first  deal  with  the  alleged  case  of  acquiescence  ; 
and,  for  this  purpose,  I  assume,  that  the  agreement  is  ultra 
▼ires.  When  there  is  a  single  act  done,  once  for  all,  re- 
sulting in  a  money  demand  (as  any  improper  dealing  with 
the  assets  of  a  company),  there  acquiescence  is  conclusive, 
because  it  is  equivalent  to  a  release ;  and  a  release  would 
be  valid.  So,  also,  where  the  act  complained  of  is  an. 
unauthorised  loan.  All  the  authorities  where  the  de- 
cision has  rested  upon  acquiescence  are  either  of 
this  kind,  or  else  they  have  been  oases  where  the  ap- 
plication   has    been    interlocutory,    and    the  Court   has 

(a)  2  Kay  &  J.  293. 
H  2 
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^y^*^       refused  to  exercise  its  discretioDary  power  upon  an  inter- 
Habb        locutory  motion  in  iiiyoar  of  a  Plaintiff,  who  has  acquiesced 
London  and  in  the  alleged  injury.     This  was  the  principle  of  Graham  v. 
Birkenhead  Railway  Company,  Ffooks  ▼.  South 'Western 
Railway  Company,  and  Hodgson  y.  Powis. 

Bftrt  V.  British  Assurance  Association  was  a  decision  at 
the  hearing,  proceeding  on  the  ground  I  first  mentioned. 
It  was  a  concluded  transaction,  resulting  in  many  liabili- 
ties and  Lord  Justice  Knight  Bruce  puts  it  on  the  footing 
of  a  release. 

But  this  principle  has  never  been  applied  to  prevent  a 
continuing  agreement,  in  itself  ultra  vires,  from  being  im- 
peached. In  Bagshaw  v.  Eastern  Union  Railway  Com- 
pany(a),  the  yice-Chancellor  says  of  such  an  act,  *'  Even 
unanimity  would  not  make  it  lawful."  If  there  were  an 
actual  contract  signed  by  every  shareholder  to  use  the 
capital  of  a  railway  company  for  an  unauthorised  purpose, 
the  Court  would  treat  it  as  nudum  pactum ;  and  no  acquies- 
cence can  come  as  high  as  that.  In  fact,  the  acquiescence 
is  as  much  ultra  vires  as  the  agreement  itself.  Otherwise 
the  Legislature  would  have  no  control  over  the  companies 
it  created. 

Then,  as  to  the  legality  of  the  agreement.  It  is  cleariy 
not  a  case  of  through  traffic  under  the  87th  clause.  The 
East  route  and  the  West  route  have  not  a  mile  of  railway  in 
common.  They  are  not  parts  of  a  continuous  line,  but 
independent  routes  between  the  same  termini.  Putting 
that  pretext  aside,  I  come  to  the  main  question  raised, 
whether  this  agreement  is  ultra  vires.  In  defence  of  it,  it 
is  said,  first,  that  it  does  not  contemplate  a  parting  with 
profits,  because  it  provides  for  payments  which  are  intended 
as  a  means  of  increasing  profits ;  and  that  the  real  profits 
divisible  among  the  shareholders  are  the  balance  remaining 
after  all  such  expenses.  The  answer  to  this  is,  that  it 
(a)  7  Hare,  114, 129. 
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proves  too  much.  If  it  is  the  tnie  principle,  then  any  I86I. 
expenditure  would  he  lawful  which  was  designed  to  increase  Harb 
the  dividends  of  the  company.    A  railway  company,  for  ^0,^^011 


AKD 


example,  might  set  up  a  hotel,  or  buy  steam-boats,  or  do       North- 
any  thing  which  was  thought  likely  to  pay.    It  is  settled,     Railwat 
that  it  is  illegal  for  a  railway  company  to  increase  its  traffic     ^^^^^^' 
and  dividends  by  establishing  a  line  of  steamers  as  feeders.      Arpmthu 
If  it  buys  off  competition,  say,  by  paying  a  line  of  steamers 
for  not  competing  with  it,  can  that  be  less  illegal  ?     It  is 
the  same  thing  to  buy  off  a  competing  railway ;  and  that  is 
what  this  agreement  is  designed  to  do. 

[The  Vioe-Chahoellor. — There  is  a  difference.  In  the 
one  case^  the  company  takes  up  a  trade  distinct  from  that 
for  which  it  was  incorporated ;  in  the  other,  it  buys  off 
opposition  to  its  legitimate  business.] 

Sir  JT.  Cairns. — There  are  two  objections  to  such  a 
course :  one,  on  behalf  of  the  public,  who  are  interested  in 
competition ;  the  other,  on  behalf  of  the  shareholders,  who 
are  interested  in  the  proper  application  of  the  profits. 

In  Caiman  y.  Eastern  Counties  Railway  Company  (a), 
a  subsidy  to  a  steam-boat  company  was  held  illegal. 

It  was  argued,  that,  as  one  carrier  may  buy  off  another, 
so  may  a  carrying  company ;  but  the  distinction  is,  that  a 
company  is  not  sui  juris.  Then  it  is  said^  that  it  is  optional 
with  railway  companies  to  act  as  carriers;  but,  if  they  hold 
themselves  out  as  carriers  over  their  line,  they  must  act  up 
to  that  representation,  and  cannot  agree  to  fetter  them- 
selves by  special  prohibitions.  Then  it  is  said,  that  this  is 
within  the  general  power  of  conducting  the  carrying  busi- 
ness. But  this  is  not  so.  They  have  all  powers  necessary 
to  maintain  their  line  and  to  carry  passengers  and  goods 
upon  it,  but  they  have  no  power  to  spend  money  simply  to 
attract  traffic :  Companies  Clauses  Consolidation  Act  (ft), 
Simpson  v.  Denison. 

(a)  10  Beav.  1.  {h)  Secto.  115—120. 
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Argwnent. 


With  respect  to  the  Queen's  Bench  decision  in  the 
Shrewsbury  case,  the  River  Dun  case  and  also  the  East 
London  and  Anglian  Railway  Company  v.  Eastern  Counties  Railway 
Wbbter'n  (Company  (a)  are  directly  opposed  to  the  doctrine  there 
laid  down.  Beman  ^.  Rufford{B)  is  also  in  oar  favonr. 
The  judgment  of  Lord  Cottenham  on  the  demurrer,  has 
been  overruled.  The  doctrine,  that  an  agreement  is  to  be 
upheld  if  not  necessarily  injurious  to  the  shareholders, 
cannot  now  be  followed.  It  is  directly  opposed  to  the 
judgment  of  the  Common  Pleas  in  the  East  Anglian  case, 
and  to  that  of  the  Lords  Justices  in  the  Shrewsbury  case, 
and,  to  a  certain  extent,  to  that  of  the  Lord  Chancellor  in 
the  House  of  Lords. 

I  admit,  that,  on  the  ground  of  acquiescence,  we  are 
debarred  from  asking  an  account  except  from  the  time 
when  we  first  objected  to  the  agreement,  but  otherwise 
we  are  not  affected. 

[As  to  the  costs,  he  cited  Munt  v.  Shrewsbwry  and 
Chester  Railway  Company  (c).] 


Jun§  nth. 
Judgmni. 


Vioe-Chancellor  Sir.W.  Page  Wood: — 

This  is  a  bill  filed  by  a  shareholder  in  the  London  and 
North'  Western  Railway,  on  behalf  of  himself  and  all  other 
shareholders,  against  that  company  and  seven  other  compa- 
nies, parties  to  an  agreement  termed  the  octuple  arrange- 
ment, for  regulating  the  traffic  on  the  difierent  lines.  The 
bill  seeks  an  injunction  against  the  directors  of  the 
London  and  North*  fVestern  Company,  to  restrain  them 
from  carrying  this  agreement  into  effect,  and  from  mixing 
up  their  revenues  with  those  of  the  other  companies  or 
alienating  their  tolls  to  them.  The  questions  raised  are, 
first,  the  legality  or  illegality  of  the  agreement  itself;  and, 


(a)  7  Riiilw.  Cu8.  150. 


(h)  Id.  48.  {c)  13  BeaT.  1. 
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secondly,  the  competency  of  the  Plaintiff  to  apply  to  have        ^^i* 
it  set  aside.  Harb 

V. 

London  and 
With  regard  to  the  argument  against  the  validity  of    J^^^^^^^ 
the  agreement,  I  may  clear  the  ground  of  one  objection,     Railway 

by  saying,  that  I  see  nothing  in  the  alleged  injury  to  the         

public  arising  from  the  prevention  of  competition.  I  find  •^««&««"'' 
no  indication,  in  the  course  taken  by  the  Legislature,  of  an 
intention  to  create  competition  by  authorising  various 
lines.  From  my  own  experience  in  Parliamentary  com- 
mittees, I  should  rather  be  disposed  to  say,  that  the 
Legislature  wisely  inclined  to  avoid  authorising  the  con- 
struction of  two  lines  which  would  necessarily  compete 
with  one  another.  It  is  a  mistaken  notion,  that  the  public 
is  benefited  by  pitting  two  railway  companies  against  each 
other  till  one  is  ruined,  the  result  being,  at  last,  to  raise  the 
&res  to  the  highest  possible  standard.  The  Legislature 
protected  the  public  in  a  different. way,  by  a  provision 
limiting  the  maximum  of  tolls  to  be  taken,  and,  with 
respect  to  &res,  it  guarded  against  excessive  profits  by  an 
enactment  in  the  7  &  8  Vict.  c.  85  (a),  that,  in  the  event  of 
the  profits  reaching  10  per  cent.,  the  Treasury  may  revise 
the  scale  of  fares,  and  that  the  Board  of  Trade  may, 
under  certain  conditions,  purchase  the  line.  Except  by 
fixing  a  maximum  rate  of  tolls,  and,  as  far  as  practicable, 
a  maximum  amount  of  profit,  the  Legislature  has  imposed 
no  conditions  in  favour  of  the  travelling  public.  I  cannot 
have  any  doubt,  that  it  is  competent  for  a  railway  company 
to  abstain  altogether  from  carrying.  If  a  company  enters 
upon  the  carrying  business,  it  is  bound  to  carry  on  equal 
terms  for  all ;  but  I  find  in  the  Acts  no  obligation  upon  a 
company  to  become  carriers,  except  as  to  the  mails  and 
the  Queen's  troops.  On  the  contrary,  it  is  plain,  through- 
out all  the  statutes,  from  the  7  &  8  Vict.  c.  85  to  the  22 
k  23  Vict.  c.  59,  that  carrying  was  meant  to  be  optional 

(a)  8ect8.  1,  2. 
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Hakb         plated   the  probability,   or  possibility,  of  the  companies 

London  and  declining  to   act  as  carriers.  Probably  it  contemplated, 
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that  the  carrying  business  on  short  lines  might  be  con- 
ducted by  arrangement  with  larger  companies ;  and  that 
the  directors  might  be  content  with  taking  tolls  from  them 
for  the  use  of  the  line.  At  any  rate  it  is  clear,  that 
Parliament,  with  how  much  foresight  it  is  not  necessary 
to  consider,  did  at  first  contemplate,  that  other  persons  or 
companies,  than  the  railway  company  itself,  might  under- 
take the  carrying  business. 

I  must,  therefore,  dismiss  from  consideration  the  argu- 
ments founded  on  the  notion,  that  the  companies  were  under 
any  obligation  to  carry  on  their  traffic  with  a  view  to  keep 
up  competition,  and  proceed  to  the  real  question  on  which 
the  legality  of  this  agreement  depends.  It  may  be  briefly 
stated  thus  : — There*  are  two  lines  of  connected  railways, 
one  forming  the  West  Coast,  the  other  the  East  Coast, 
route ;  and  the  question  is,  how  far  the  companies,  owning 
these  distinct  groups  of  lines,  are  justified  in  coming  to  an 
arrangement,  by  which,  haying  calculated  the  probable 
amount  of  traffic  which  would,  in  the  ordinary  course,  flow 
over  the  one  or  the  other  route,  they  agree  for  a  certain 
period  of  years,  to  take  this  calculated  proportion  as  the 
basis  of  their  arrangement ;  and  provide,  that  accounts  shall 
be  kept  on  this  footing,  and  that,  if  the  actual  earnings  of 
either  set  of  lines  shall  difler  from  the  estimate,  the 
difference  shall  be  made  good,  after  allowing  for  working 
expenses,  by  payments  from  the  one  set  of  companies  to  the 
other.  That  is  the  substance  of  the  agreement,  and,  looking 
at  the  state  of  the  authorities,  there  is  certainly  much  to  be 
said  on  both  sides  of  the  question,  whether  such  an  arrange* 
ment  is  legal  or  not.  The  difficulty  consists  in  applying  the 
principles  which  have  been  established  to  cases  which  lie 
on  the  border  line  of  what  is  and  what  is  not  lawful. 
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The  (;eneral  rule  as  to  contracts  ultra  vires  is  laid        .^^^\ 
down  in  a  yery  strong  form  in  the  case  of  Beman  v.  Buf-        Harb 

Vm 

ford,  by  Lord  Cranwarth^  who  says,  '*  It  is  the  province  London  and 
of  the  Court  to  prevent  such  a  contract  from  being  carried  ^bstbr'n 
into  effect ;  for  it  has  often  been  laid  down,  that  this  Court 
vnll  not  permit  parties,  having  the  enormous  powers  which 
railway  companies  obtain,  to  apply  one  farthing  of  their 
fiinds  in  a  way  which  differs  in  the  slightest  degree  from 
that  in  which  the  Legislature  has  provided  that  they  should 
be  applied."  That  is  the  very  strongest  way  of  stating 
the  principle ;  and  it  must  not  be  assumed,  that  the  learned 
judge  meant  his  language  to  be  interpreted  too  literally, 
but  the  effect  of  it  is,  that  the  ftinds  of  a  company,  con- 
stituted for  a  particular  purpose,  must  not  be  applied  in 
any  manner  which  Parliament  has  not  sanctioned.  This 
brings  me  to  a  consideration,  urged  on  behalf  of  the  De- 
fendants in  various  shapes,  but  always  coming  to  one  point. 
Tou  find  a  company  created  which,  being  a  corporation, 
has  the  power  of  contracting  under  its  corporate  seal. 
Such  a  company  must,  prim&  facie,  be  bound  by  its  con- 
tracts no  less  than  an  individual ;  and,  therefore,  it  is  said, 
that  those,  who  impeach  the  legality  of  any  such  contract, 
are  bound  to  show  that  the  company  is  prohibited  from 
entering  into  it.  This  is,  perhaps,  putting  the  point  in 
too  strong  a  form;  and  I  prefer  the  enunciation  of  the 
doctrine  contained  in  the  judgments  of  Lord  Justice 
Turner  and  Lord  Cranworth  in  the  Shrewsbury  case. 
The  general  principle  is  there  stated  by  Lord  Justice 
Tumer(ji)\ — "In  determining  questions  of  this  nature. 
Courts  of  justice,  as  I  apprehend,  are  bound  to  consider, 
not  what  in  their  judgment  may  be  most  for  the  in- 
terest of  the  public  but  what  was  the  scope  and  object 
of  the  law  which  is  said  to  be  infringed  or  attempted  to  be 
infringed.  What  we  have  to  consider,  therefore,  is  the 
scope  and  objects  of  the  Acts  of  Parliament  from  which 

(a)  7  Railw.  Gas.  600. 
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these  companies- and  other  railway  companies  (for  there 
is  nothing  in  this  respect  peculiar  to  these  companies) 
The  great  undertakings  of  these 
companies  could  not  be  carried  into  efiect  by  private 
enterprise  alone,  and  Parliament,  therefore,  with  a  view 
to  the  public  good,  authorised  the  constitution  of  large 
bodies,  acting  by  directors,  for  the  purpose  of  carrying 
them  out.  But  these  bodies  have  no  existence  independently 
of  the  Acts  which  create  them,  and  they  are  created  by 
Parliament,  with  special  and  limited  powers,  and  for  limited 
purposes.  When,  therefore,  they  exceed  or  attempt  to 
exceed  their  powers,  or  to  go  beyond  the  limits  of  their 
incorporation^  they  are  acting  in  contravention  of  the  law 
which  created  them,  and  in  opposition  to  that  which  Courts 
of  justice  are  bound  to  consider  to  have  been  the  object  of 
Parliament  in  their  creation." 


Lord  Cranworth  puts  it  very  much  in  the  same  way. 
In  the  course  of  the  argument  in  the  House  of  Lords  (a), 
his  Lordship  observed,  **  Prim&  fisusie,  a  corporation  may 
contract  under  seal.  You  must  show,  that  the  particular 
contract  is  one  which  the  corporation  has  no  power  to 
enter  into.  It  must  be  shown  on  the  face  of  it  to  be  a 
breach  of  duty — something  foreign  to  the  object  for  which 
the  company  was  established." 

This  comes  near  to  the  view  presented  on  behalf  of  the 
Defendants^  namely,  that  you  must  show  a  prohibition  in 
terms  or  in  substance  in  order  to  prove  the  illegality  of 
any  act.  Lord  Justice  Turner  says,  that  you  must  look, 
not  for  a  prohibitory  clause  but  to  the  whole  scope  of  the 
Act,  to  see  whether  the  contract  is  consistent  with  the 
limited  purpose  for  which  the  company  was  incorporated. 
A  railway  company  is  incorporated  for  the  purpose  of 
making  a  particular  railway,  and  for  conducting  the  carry- 
(a)  6  H.  L.  Cas.  124. 
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ing  trade  in  connection  with  it,  but  not  for  the  purpose  of  ^}^ 
acting  as  a  general  carrying  company.  Therefore,  it  can-  Harb 
not  carry  on  a  canal  undertakings  or  engage  in  steam-boat  Loitdon  amd 

*^^mr»  NOBTH- 

Railway 
Company. 
Having  thus  referred  to  the  general  principle,  I  proceed         

to  consider  the  nature  of  the  contract  itself,  and  the  ^ 

grounds  of  objection  urged  against  its  validity,  before 
discussing  more  folly  the  authorities  bearing  on  the  case, 
and  especially  the  Shrewsbury  case.  The  agreement  pur- 
ports—and, I  think,  honestly  purports — to  be  an  agree- 
ment of  this  kind:— It  recites  the  position  of  the  several 
companies,  as  owners  of  the  East  and  West  Coast  routes, 
and  as  common  carriers,  and,  after  referring,  not  very 
accurately,  to  the  87th  clause  of  the  Railways  Clauses  Con- 
solidation Act,  it  recites,  that  it  is  of  importance  to  the 
several  companies  and  would  tend  to  the  accommodation 
of  the  public,  that  arrangements  should  be  made  with  a 
view  to  insure  the  regular  working  and  management  of  the 
traffic  between  London  and  Edinburghy  Glasgow  and  the 
north  of  Scotland^  by  both  these  routes,  and  also  to  and 
from  intermediate  places  common  to  these  companies. 
That  is,  perhaps,  rather  a  vague  way  of  stating  the  real 
purpose  of  preventing  ruinous  competition ;  and  the  interests 
of  the  public  are  certainly  put  forward  very  prominently, 
though  not  altogether  without  reason,  because  a  good 
understanding  between  the  different  companies  conducting 
this  traffic,  though  it  may  not  in  one  sense  be  for  the 
immediate  advantage  of  the  public,  inasmuch  as  it  may 
tend  to  raise  fares,  is,  nevertheless,  in  the  end,  bene- 
ficial, by  preventing  the  ultimate  raising  of  &res,  as  the 
consequence  of  ruinous  competition,  and  also  by  promoting 
the  convenience  of  travellers. 

These  being  the  recitals,  I  come  now  to  the  essential 
part  of  the  agreement  on  which  the  question  turns.     The 
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parties  to  it  say^  in  effect,  that  they  have  ascertained  that  the 
traffic  between  a  number  of  places,  set  out  in  the  schedule, 
will,  if  left  unfettered,  go  in  certain  proportions  over  the 
different  routes ;  and,  on  the  face  of  it,  the  schedule  looks 
reasonable  enough.  Having  settled  these  tables,  the 
several  companies  agree,  that  this  estimated  distribution 
of  traffic  shall  be  taken  to  be  the  amount  which,  in  the 
ordinary  course,. would  go  over  their  respective  lines;  and 
then  they  agree,  that  if  it  shall  appear,  that  any  one  company 
has  received  more  than  the  calculated  proportion,  the 
surplus,  subject  to  a  deduction  for  working  expenses,  shall 
be  divided  among  the  companies,  in  such  a  way  as  to  give 
to  each  the  share  which  would  have  accrued  to  it,  if  the 
traffic  had  actually  been  distributed  in  the  exact  propor- 
tions mentioned  in  the  schedules.  An  instance  of  the 
working  of  this  arrangement  is  given  in  the  bill,  by  which 
it  appears,  that,  for  the  half-year  ending  at  Christmas, 
1857,  the  London  and  North-  Western  Company,  and  the 
other  owners  of  the  West  Coast  Route,  had  to  pay  over 
to  the  other  companies  a  balance  of  upwards  of  £7000  in 
respect  of  the  traffic  between  London  and  Glasgow^  of 
which  sum  £3800  was  paid  by  the  London  and  Nortk- 
Western  Company.  If  this  is  the  strongest  example  to  be 
found,  it  is  a  remarkable  evidence  of  the  accuracy  of 
the  estimated  proportions,  the  amounts  being  almost  in- 
finitesimal compared  with  the  total  amount  of  the  traffic. 
Still,  we  have  the  undisputed  fact,  that  a  portion  of  the 
earnings  of  the  London  and  North-  Western  Railway  were, 
in  pursuance  of  the  agreement  now  in  question,  handed 
over  to  other  companies. 


Undoubtedly,  up  to  a  certain  time^  the  authorities  were 
very  severe  against  the  application  of  the  funds  of  such 
companies  to  purposes  which  have  been  considered  foreign 
to  the  objects  for  which  they  were  incorporated ;  and,  in 
applying  the  principles  laid  down  in  such  authorities,  the 
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question  is,  how  &r  an  arrangement,  of  the  kind  I  have 
described,  is  to  be  considered  as  consistent  with  the  pur- 
poses for  which  the  several  companies  were  incorporated,  lon 
Many  of  the  authorities  cited  may  be  laid  aside,  at  once, 
as  inapplicable.  These  are,  first,  those  which  turn  upon 
the  application  of  a  company's  capital  to  the  construction 
of  a  part  only  of  the  line  originally  proposed.  Then 
there  is  the  class  of  cases,  where  companies  have  embarked 
in  undertakings,  which,  though  convenient  accessories  to 
a  railway,  are,  nevertheless,  essentially  distinct  specula- 
tions, as,  for  example,  where  a  railway  company  become 
the  owners  of  a  line  of  steam-boats.  In  all  these  cases,  a 
principle  of  public  policy  applies,  which  does  not  touch 
the  present  o^e,  namely,  that  Parliament,  having  autho- 
rised a  company  to  raise  a  large  capital  for  one  specific 
purpose,  confers  no  right  upon  the  company  to  employ 
their  capital,  in  competition  with  the  general  public,  upon 
speculations  of  a  diflferent  kind.  Among  this  class  of 
transactions,  that  which  is  most  analogous  to  the  preseiit 
is  the  subsidising  of  a  steam-boat  company  by  a  railway 
company,  as,  by  paying  so  much  per  head  for  every  pas- 
senger brought  by  the  steam-boats  on  to  the  railway ;  but 
even  this  is  far  beyond  anything  which  has  been  done  in 
the  case  before  me. 

Having  regard  to  the  rule  of  limiting  a  company  to  the 
purposes  for  which  it  was  incorporated,  those  general 
purposes  may  be  described  to  be,  in  the  case  of  a  railway 
company,  to  carry  on  traffic  upon  its  own  railway,  and 
further,  to  carry  on  traffic  in  conjunction  with  other  rail- 
ways. The  87th  section  of  the  Companies  Clauses  Act 
cannot  be  put  higher  than  that.  A  railway  company,  being 
authorised  to  act  as  carriers,  may  contract  to  carry,  for 
example,  from  London  to  Paris,  and  may  &irly  say, ''  It 
is  our  business  to  see  that  this  contract  is  performed ;  and 
we  must  do  so  in  the  best  way  we  can."     Where  a  com- 
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goods  it  has  taken  charge  of,  and  has  power  to  bind  its 
shareholders  to  the  consequences  of  extending  its  carrying 
traffic,  in  this  way,  beyond  the  limits  of  its  own  line. 
That  would  not  justify  the  holding  of  shares  in  a  steam- 
boat company,  but  it  would  justify  any  arrangement  with 
a  steam-boat  company  for  what  is  called  through  booking, 
by  which  each  company  takes  a  certain  proportion  of  the 
whole  fare. 

Then  comes  this  question : — A  railway  company  being 
authorised  to  conduct  a  carrying  business,  how  far  is  it 
allowed  to  do  that,  in  the  most  profitable  way,  by  means 
of  arrangements  with  other  companies,  for  carrying  on 
the  business  in  some  limited  fashion  ?  If  one  com- 
pany agree  with  another  not  to  carry  between  particular 
places,  in  consideration  of  having  the  forwarding  of  all 
the  traffic  beyond  those  limits,  I  see  nothing  objectionable 
in  that.  Again,  these  companies  might  say,  "  Our  lines 
form  a  continuous  loop,  and  we  will  agree  each  to  run 
over  the  other's  portion  of  it ;"  and  a  variety  of  modes 
might  be  suggested  (and  this,  without  any  question  of 
injury  to  the  public),  in  which  this  agreement  might  have 
been  framed,  without  assuming  the  more  questionable 
shape  which  it  has  taken.  All  that  they  do  say  is,  that  they 
will  all  be  carriers ;  that  they  have  ascertained  the  propor- 
tions in  which  the  traffic  would  divide  itself ;  and  that,  to 
prevent  any  unfair  advantage  being  taken,  any  surplus 
which  may  be  realised  by  any  company,  beyond  this  pro- 
portion, shall,  subject  to  an  allowance  for  working 
expenses,  be  paid  over  to  the  other  companies.  The 
same  result  might  have  been  obtained  by  imposing  a  cer- 
tain sum  as  liquidated  damages,  for  each  breach  of  the 
agreement ;  and  there  might  be  other  forms  into  which  it 
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woald  have  been  feasible  to  throw  the  agreement.  Still, 
in  whatever  shape  the  arrangement  might  have  been  cast, 
the  same  difficulty  most  have  presented  itself.    Ton  have  London  and 

NORTH- 

the  fact,  that,  if  traffic  comes  upon  one  railway,  money  is 
earned  by  it,  and  part  of  that  money  is,  by  virtue  of  this 
arrangement,  paid  over  to  another  company,  whose  line, 
so  far  as  this  particular  traffic  is  concerned,  has^no  direct 
connection  whatever  with  that  of  the  first  company. 

Before  turning  to  the  authorities,  I  have  also  to  con- 
sider, how  this  case  comes  before'  the  Court.  There  are 
three  distinct  classes  of  cases : — First,  those,  like  Foss  v. 
Harbottle^  where  the  act  complained  of  is  some  act  ultra 
vires  as  to  the  directors,  but  not  beyond  the  competency  of 
the  company.  There  the  Court  refuses  to  interfere. 
Secondly,  those  cases,  where  the  whole  company  is  incom- 
petent to  do  the  act  complained  of,  it  being  illegal,  either 
with  regard  to  the  shareholders  or  the  public,  or  both. 
A  familiar  instance  of  what  has  been  held  to  be  illegal,  as 
regards  shareholders,  is  the  application  of  corporate  funds 
to  soliciting  a  new  Act  of  Parliament  ^certainly  a  strong 
example).  As  to  injury  to  the  public,  I  need  not  now 
dwell  upon  that,  because  the  public  interests  are  very 
little  concerned  here,  though,  possibly,  upon  the  inter- 
vention of  the  Attorney-General,  there  might  be  some 
case  of  the  kind  to  consider.  The  third  class  of  cases 
consists  of  those,  where  the  capital  of  a  company  is 
applied  to  enterprises  in  which  it  is'^not  authorised  to 
engage,  which  includes  the  cases  of  railway  companies 
working  steam-boat  traffic,  engaging  in  the  sale  of  coals 
and  the  like.  Here  both  the  shareholders  and  J  the 
Attorney-General  have  a  right  to  ask  the  interference  of 
the  Court 


In  the  first  place,  let  me  consider  what  the  shareholder's 
position  is.  His  interest  is  to  gain  the  largest  possible 
amount  of  profit.    As  between  him  and  the  directors,  if 
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Uauh        speculation)  the  largest  amount  of  profit  is  to  be  made 
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LoMDox  AND  ^y  granting  to  other  companies  a  certain  proportion  of 
their  traffic,  and  securing  corresponding  advantages  to 
their  own  company,  it  is  not  very  obvious  that  the  share- 
holder is  injured.  It  would  be  difficult,  no  doubt^  to  find 
in  the  letter  of  the  law  any  express  authority  for  such  an 
arrangement,  because  the  company  is  only  authorised  to 
construct  its  own  line,  to  carry  upon  it,  and  to  enter  into 
contracts  for  through  booking.  There  is  no  specific 
enactment  to  enable  such  an  arrangement,  as  I  have  men- 
tioned, to  be  carried  out.  Still,  the  question  is,  whether 
the  general  powers  of  doing  what  may  be  necessary  to 
carry  on  the  traffic  of  the  line  do  not  cover  the  case ;  and 
I  confess,  that,  but  for  the  authorities  on  the  subject,  I 
should  feel  much  difficulty  in  saying,  that  there  is  in  such 
a  course  anything  which  a  shareholder  is  entitled  to  treat 
as  a  wrong  to  himself.  When,  in  the  judgment  of  the 
directors,  and  of  the  company  assembled  in  general  meet- 
ing, it  is  found  advantageous  to  give  up  certain  contingent 
profits,  in  order  to  secure  certain  other  profits  expected 
from  the  arrangement,  an  individual  shareholder  does  not 
seem  to  have  any  right  to  treat  such  a  contract  as  an  in- 
jury  to  himself. 


Then,  again,  with  regard  to  the  interests  of  the  public, 
it  is  not  easy  to  see  that  there  is  any  damage  to  them, 
considering  the  benefits  they  derive  firom  a  uniform  system 
of  traffic  management 

However,  on  looking  to  the  authorities,  one  finds  an 
unfortunate  amount  of  conflicting  opinion.  The  question 
in  the  Shrewsbury  case  came,  at  various  times,  before 
seven  equity  and  seven  common  law  judges.  They  did 
not  all  express  an  opinion  as  to  the  question  of  legality, 
the  Vice-Chancellor  of   England   and  Lord  Chancellor 
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Truro  having  abstained  from  doing  so.  Lord  Cottenhamy 
however,  expressed  a  very  decided  opinion  in  favour  of 
the  validity  of  the  contract  in  that  case^  and  Lord  Jus- 
tice Turner,  an  equally  clear  opinion  against  it.  In  the 
interval  between  these  judgments,  the  Master  of  the 
Rolls,  without  giving  any  definite  opinion  of  his  own, 
decided  the  case,  as  it  stood  before  him,  on  the  ground 
that  Lord  Cottenham  and  four  common  law  judges 
had  pronounced  in  favour  of  the  contract.  Lord  Justice 
Knight  Bruce  seems  to  have  carefiiUy  avoided  any 
specific  statement  of  his  opinion  as  to  the  point  which 
came  before  the  court  of  law ;  but  his  view  as  to  the 
authority  of  the  directors  appears  to  have  been  adverse 
to  the  principle  contended  for  by  the  Defendants  in  the 
present  case,  though  I  should  add,  that  it  was  partly 
founded  on  the  particular  circumstances  of  the  case  as 
before  him.  Lord  CranwortKa  opinion  may  be  said  to  be 
balanced,  though  inclining,  perhaps,  rather  to  the  view 
of  Lord  Justice  Turner  than  to  that  of  Lord  Cottenham. 
In  Beman  v.  Rufford  (a),  he  intimated  an  opinion  rather 
adverse  to  Lord  Cottenham^ a  view  in  the  Shrewsbury  case  ; 
but,  upon  the  appeal  of  the  Shrewsbury  case  in  the  House 
of  Lords,  he  appears  to  have  considered  the  question  as 
exactly  in  medio — apparently  treating  the  authorities  at  law 
as  a  counterpoise  to  what  had  weighed  upon  his  mind  in 
Beman  v.  Rufford.  That  is  the  position  in  which  the 
question  is  left.  There  are  two  positive  opinions — that  of 
Lord  Cottenham^  the  one  way,  and  that  of  Lord  Justice 
Turner^  the  other;  while  the  other  five  equity  judges 
who  have  had  the  question  before  them,  Lord  Truro^ 
Lord  Cranworth^  Lord  Justice  Knight  Bruce^  Vice-Chan- 
cellor  Shadwell^  and  the  Master  of  the  Rolls,  may  be 
regarded  as  neutral. 

This  being  the  state  of  the  authorities  in  equity,  I  find 
the  Court  of  Queen's  Bench,  comprising  Lord  Campbell, 

(a)  7  Railw.  Ca8.  76. 
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1861.         anc[  Justices  Pattisotiy  Coleridge^  and    Wigkhnafiy  unani- 
Harb        mous  in  favour  of  the  validity  of  the  contract. 

V. 

North-  ^^  remains  only  to  consider,  how  far  the  Shrewsbury 

Western  ^^^^  governs  the  case  now  before  me.  Now  it  seems  to 
Company,  me,  that  the  Shrewsbtiry  contract  was  much  more  open  to 
Judgment,  attack,  by  a  shareholder,  than  the  one  on  which  I  have  to 
adjudicate.  It  was  a  contrivance  to  evade  the  conse- 
quences of  having  failed  in  an  attempt  to  obtain  certain 
leasing  powers.  It  bound  the  Shropshire  Union  Company, 
for  ever  if  the  Shrewsbury  Company  thought  fit ;  while  the 
latter  company  had  the  privilege  of  putting  an  end  to  the 
agreement  at  six  months'  notice*  The  effect  of  the 
agreement,  moreover,  was  to  constitute  a  complete  part- 
nership in  every  sense,  because  the  whole  profits  over  the 
specified  lines  were  to  be  divided  in  fixed  proportions. 
The  distinction  may  be  somewhat  a  technicality,  but  still, 
so  far  as  form  is  concerned,  the  objection  to  the  legality 
of  the  contract  was  much  stronger  in  the  Shrewsbury 
case  than  in  the  present.  The  mode  in  which  the  point  was 
raised  in  equity  was  again  more  favourable  to  the  Defend- 
ant, who  impeached  the  contract,  than  an  action  at  law 
by  a  shareholder.  The  Court  was  asked  to  exercise  its 
discretionary  jurisdiction  by  injunction;  and  Lord  Jus- 
tice Knight  Bruce  rested  his  judgment  mainly  on  the 
ground,  that  it  was  not  a  fit  case  for  such  an  interference 
of  the  Court.  The  same  view  prevailed  in  the  House  of 
Lords. 

Lord  CottenhanCs  decision,  independently  of  the  very 
great  authority  of  that  learned  judge,  must  be  regarded 
as  an  especially  strong  authority,  for  this  reason  : — When 
the  merits  of  Lord  Cottenham  as  an  equity  judge  come 
to  be  weighed  hereafter,  one  of  his  marked  character- 
istics w^U  be  found  to  be  the  skill  and  boldness  with 
which  (as,  for  example,  in   Wallworth  v.   Holt{a\)  he 

(a)  4  My.  &  Cr,  619. 
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accommodated  the  practice  of  the  Court  to  new  commer- 
cial exigencies.  Whether  as  regards  the  interests  of 
shareholders  or  of  the  public,  Lord  Cottenham  was  the  lohdon  and 
last  man  to  shrink  from  restraining,  with  a  strong  hand, 
any  undue  exercise  of  power  by  a  company ;  and,  there- 
fore, when  I  find  him  taking  a  view  favourable  to  the 
company,  his  opinion  is  entitled  to  even  more  than  the 
weight  which  would  always  belong  to  it.  What  he  says  as  to 
the  general  principle  is  this  (a); — '*  Speaking  now  of  this 
through  traffic,  what  is  the  effect  of  this  through  traffic  ? 
That  applies  as  well  to  the  objection  made,  of  its  being 
inconsistent  with  the  duties  which  the  parties  owed  to 
Parliament — a  fraud  on  Parliament — as  to  any  supposed 
illegality  arising  from  a  breach  of  duty  towards  their  con- 
stituents or  towards  the  public.  Why,  the  Phuntifis, 
having  a  railway,  which  it  was  their  duty  to  protect  for 
the  benefit  of  their  constituents,  had  a  very  natural 
anxiety — a  very  natural  dread — that  they  might  be  very 
much  injured  by  so  powerful  a  company  as  the  London  and 
North' Western  Company  having  a  line  in  competition 
with  themselves— though  not  in  point  of  distance  so  con- 
venient, yet  having  the  power,  which  so  large  a  company 
must  have,  by  so  large  a  number  of  people  travelling  upon 
it,  and  being  so  much  better  known  than  a  minor  com- 
pany. They  had  a  dread,  also,  that  a  great  portion  of  the 
traffic  which  they  relied  on  for  supplying  their  line  would 
be  withdrawn  by  another  line  being  opened,  having  the 
same  termini.  Now,  their  duty  to  their  constituents — 
that  is  to  say,  their  subscribers — was,  as  far  as  possible,  to 
secure  to  themselves,  by  all  lawful  means,  the  most  traffic 
they  could  get.  They  were  apprehensive  that  they  should 
lose  their  traffic.  They  thought,  that  what  they  had 
before  reckoned  on  they  would  be  deprived  of;  but,  at 
all  events,  if  it  was  a  means  by  which,  according  to  their 


(fl)  7  Railw.  Cas.  659. 
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^^^^  opinion,  the  greatest  security  was  preserved  to  their  sub- 
Harb  scribers  of  getting  a  fair  and  reasonable  share  of  that 
London  and  traffic,  how  can  it  be  a  violation  of  duty  ?  It  is  merely 
Westijrn  *  diflferent  mode  by  which  that  object  is  secured  and 
obtained.  They  had  a  right,  and  they  were  bound,  to 
collect  all  they  reasonably  could  of  the  fares  payable  by 
that  traffic  between  Willington  and  Rughy^  that  being 
the'  line  of  their  railway;  they  are  afraid  of  being 
deprived  of  it,  and  they,  therefore,  enter  into  the  arrange- 
ment with  the  London  and  North-Westem  Railway 
Company,  and  say,  '  We  will  not  compete  with  each  other, 
which  generally  ends  in  injury  to  both ;  but  people 
may  travel  which  way  they  like,  and  we  will  not  interfere 
to  persuade  them  to  go  one  way  or  the  other ;  when  we 
have  ascertained  how  many  have  gone  one  way,  and  how 
many  the  other,  we  then  will  divide  the  profits  arising 
from  that  travelling,  in  certain  proportions,  between  our- 
selves.' That  was  a  beneficial  arrangement  for  their  own 
subscribers ;  their  subscribers  cannot  complain,  the  duty 
of  the  directors  being  to  obtain  the  most  they  could." 

No  one  can  say,  that  the  point  I  have  to  decide  was  not 
very  fully  before  Lord  Cottenham's  mind  ;  for  every  word 
of  the  passage  I  have  cited  is  exactly  applicable  to  the 
case  before  me.  Lord  Cottenham^  it  is  true,  does  not  deal 
so  largely  with  the  other  branch  of  the  question,  which 
relates  to  the  interests  of  the  public  ;  but,  on  that  point,  I 
have  no  hesitation  in  holding,  that  there  is  no  obligation 
on  railway  companies  to  maintain  a  system  of  competi- 
tion, in  the  supposed  interests  of  the  public. 

Referring  now  to  the  judgment  of  Lord  Justice 
Turner,  he  seems  to  have  considered,  that  Parliament, 
with  a  view  to  public  interests,  fettered  railway  companies, 
by  giving  them  only  limited  powers.  Or,  perhaps,  it  would 
be  more  accurate  to  say,  that  the  judgment  is  based  upon 
the  view,  that  Parliament,  when  it  authorized  the  construe- 
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tion  of  specific  lines,  and  gave  certain  specific  powers,  did        ^^ 
so  without  contemplating  the  possibility  of  such  arrange-        Harb 
ments  as  were  entered  into  in  the  Shrewsbury  case,  and   London  and 
in  the  present  instance. 

The  principle  is  clearly  laid  doWn  in  one  passage,  which 
I  will  cite  (a) : —  "  Parliament  has  given  these  companies 
power  to  interfere  with  private  property,  and  has  em- 
powered them  to  levy  tolls ;  and  it  has  protected  the  public 
against  any  undue  interference  on  their  part  with  private 
property.  It  has  also  secured  to  the  public  the  benefit 
of  their  expenditure,  by  limiting  and  restricting  their 
powers ;  and  how  is  it  consistent  with  the  protection  thus 
thrown  around  the  public,  that  they  should  be  permitted 
to  transgress  the  limits  which  •  Parliament  has  provided 
for  the  public  security?"  That,  I  think,  is  the  strongest 
way  of  stating  the  case,  with  reference  to  the  views 
expressed  by  Lord  Cottenham.  The  Lord  Justice  added, 
that  the  cases  had  taken  a  wider  range  since  Lord  Cot- 
tenhanCa  time ;  and  that  he  was  not  satisfied  that  the 
question  was  fully  submitted  to  the  consideration  of  the 
Court  of  Queen's  Bench.  In  this  last  opinion  Lord  Cran-' 
worth  does  not  appear  to  have  concurred^  for,  in  his 
judgment  in  the  House  of  Lords  (ft),  he  observes,  that 
he  cannot  reconcile  Lord  Justice  Turner^s  opinion  with 
the  judgment  of  the  Court  of  Queen's  Bench  on  the 
demurrer  to  the  fifth  breach,  "  for  that  demurrer  clearly 
raised  the  question,  whether  the  contract  for  division  of 
profits  was  or  was  not  a  legal  contract." 


The  authorities  in  equity  being  such  as  I  have 
stated,  and  four  judges  of  the  Queen's  Bench  having 
decided,  that  the  contract  in  the  Shrewsbury  case  was  legal, 
what  course  ought  I  to  pursue,  if  I  were  in  doubt  in  my 
own  mind  ?     I  have  stated  my  views  of  the  principle ;  but, 


(a)  7  Railw.  Cas.  601. 


(b)  6  H.  L.  Cae.  138. 
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,22^  in  such  a  conflict  of  anthority,  I  prefer  to  treat  my  own 
Harb  opinion  as  dnst  in  the  balance,  and  simply  to  say^  that  I 
London  and  see  no  reason  for  diflering  from  the  opinion  of  Lord 
Cottenham.  If  my  opinion  were  evenly  balanced  on  the 
question,  all  I  could  do  in  the  way  of  obtaining  further 
aid  would  be,  to  apply  for  the  assistance  of  two  common 
law  judges.  This  case  is  not  presented  in  a  form  which 
admits  of  an  action  being  directed,  and  I  cannot  send  it 
to  a  Court  of  law  for  their  opinion.  If  I  were  to  have 
the  case  reheard,  with  the  assistance  of  common  law 
judges,  I  doubt,  whether  their  opinion  ought  to  counter- 
vail the  deliberate  judgment  of  the  four  judges  of  the 
Queen's  Bench  who  decided  the  Shrewsbury  case ;  and, 
until  that  judgment  is  overruled  by  a  higher  authority, 
I  think,  I  ought  to  adhere  to  it  in  a  case  which  seems  to 
be  entirely  parallel. 


If  I  could  feel  any  doubt  as  to  the  contract,  it  would 
be,  whether,  as  a  matter  of  prudence,  it  was  right  for 
companies  to  bind  themselves  for  so  long  a  period  as  four- 
teen years,  during  which  great  alterations  in  the  course  of 
traffic  might  occur ;  whether)  in  fact,  it  was  reasonable  to 
bind  dissentient  shareholders  for  so  long  a  term.  But, 
assuming  the  contract  to  be  legal,  and  within  the  powers 
of  the  ^^flftanies,  this  would  be  a  mere  question  of  expe- 
diency, and  would  have  to  be  considered  in  connection 
with  the  broad  fact,  that  substantially  the  same  agreement 
has  subsisted  for  ten  years  without  a  single  complaint, 
except  from  one  shareholder,  and  that  one  situated  as  the 
Plaintiff  is.  During  these  ten  years,  none  of  the  compa- 
nies have  chosen  to  raise  the  question,  as  they  might  have 
done,  in  a  court  of  law ;  neither  has  the  Attorney-General 
attempted  any  interference  on  behalf  of  the  public.  Under 
these  circumstances,  which  are  very  different  from  those 
of  the  Shrewsbury  case^  having  to  deal  with  a  contract 
made  bon&  fide  with  a  view  to  ensure  the  present  and  most 
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beneficial  arrangement  of  traffic,  and  framed  with  so  ^^» 
much  nicety  that  the  balance  payable  by  a  large  company  Habb 
like  the  London  and  North' fFestem  has  been  extremely  London 
small — ^having  the  further  fact,  that  the  arrangement  has 
been  in  force  for  many  years  without  a  complaint  from  any 
of  the  companies  or  their  proprietors — I  must  say,  that, 
even  if  the  Plaintiff  stood  in  the  most  favourable  position 
possible,  I  should  not  feel  justified  in  interfering  in  his 
fiBtvour. 

The  position  of  the  Plaintiff  is  this: — For  several  years 
he  was  a  shareholder  of  one  of  the  companies,  in  whose 
fisivour  the  arrangement  happened  for  that  time  to  work, 
and  shared  in  the  extra  profits  which  resulted  from  it. 
Now,  circumstances  having  apparently  changed;  he  has 
become  a  shareholder  in  the  London  and  North- Western 
Company,  and  says,  that  it  may  be  profitable  to  that  com- 
pany to  break  the  agreement.  He  can  find,  so  far  as 
appears^  not  a  single  shareholder  in  that  company  to  come 
forward  and  support  his  endeavour  to  set  aside  the  agree- 
ment, nor,  indeed,  any  one  of  the  companies  parties  to  the 
agreement ;  for  the  Midland  Company  simply  maintained  i 
a  neutral  attitude  in  the  argument.  There  is  some  evidence 
that  the  Plaintiff's  proceedings  have  been  taken  in  collu- 
sion with  that  company ;  and  it  would  be  a  great  aggrava- 
tion of  the  case,  if  the  Plaintiff  were  a  mere  man  of  straw, 
put  forward  to  do,  on  behalf  of  that  company,  what  they 
themselves  could  not  venture  to  attempt.  This  would  be 
very  much  stronger  than  the  mere  purchase  by  a  company 
of  shares  in  a  rival  company,  for  the  sake  of  protecting 
themselves  against  any  attempt  of  the  latter  to  exceed  the 
limits  imposed  by  Parliament  upon  it.  But  what  is  sug- 
gested here  is,  that  a  company,  bound  by  a  special  agree- 
ment, the  benefit  of  which  they  have  enjoyed,  is  seeking^ 
in  the  name  of  the  Plaintiff,  to  set  it  aside. 

Even  if  I  had  more  doubt  as  to  the  law,  I  should  pause 
before  extending  so  far  the  indulgence,  which  has  some- 
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pany  in  whose  interest  he  acts  is  precluded  from  ques- 
tioning, by  having  long  taken  the  benefit  of  it.  In  such  a 
case,  I  should  be  inclined  to  act  upon  the  views  expressed 
by  Lord  Justice  Knight  Bruce,  in  Rogers  v.  Oxford,  Wot* 
cester,  and  Wolverhampton  Railway  Company  (a).  There, 
Lord  Justice  Knight  Bruce,  after  referring  to  the  opinion 
of  Mr.  Justice  Erie  in  favour  of  the  Defendants,  adds, 
"But,  if  on  the  legal  point  there  is  room  for  doubt,  the 
circumstances  do  not,  in  my  judgment,  render  it  impera- 
tive on  the  Court  to  act  against  the  company  or  to  retain 
the  bill— to  which  the  Attorney-General  is  not  a  party — a 
bill  certainly  not  filed  with  any  view  to  the  benefit  of  the 
company  or  its  shareholders,  nor  likely,  I  think,  to  be  of 
advantage  to  them.  It  describes,  with  commendable  accu- 
racy, the  Plaintiff's  connection  with  the  Grand  Junction 
Ca/ia/ Company,  the  managers  of  which,  under  the  influence 
of  motives  obvious  enough,  but  not  including,  I  repeat, 
any  wish  to  do  good  to  the  railway  company  or  its  pro- 
prietors, seem  to  have  made  him  a  shareholder  in  the 
railway  company  for  the  mere  purpose  of  constituting  this 
litigation,  of  which,  in  my  opinion,  it  will  be  beneficial  to 
these  interests  that  he  professes  a  desire  of  protecting,  and 
be  right,  to  dispose  without  more  delay,  by  dismissing  the  bill 
with  costs  (5)."  However,  in  the  presentcase,  it  is  unneces- 
sary, except  with  reference  to  the  costs,  to  dwell  on  that 
class  of  authorities.  My  judgment  is  founded  on  the 
opiniims  of  Lord  Cottenkam  and  the  Court  of  Queen^s 
Bench  in  the  Shretcsbury  case ;  and  I  hold  the  agreement 
before  me  not  distinguishable  in  principle  from  that  on 
which  they  adjudicated. 

It  is  not  desirable  to  discuss  any  extreme  cases  which 
may  be  suggested.     The  Court  will  deal  with  them  when 
they  arise.     Finding  a  contract,  certainly  not  less  ob- 
(a)  2  De  G.  &  J.662.  (b)  Id.  674. 
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jectionable  than  this,  upheld  by  Lord  Cottenham  and  the        ^.-v-^ 

Court  of  Queen's  Bench,  I  think  it  right  to  base  my  judg-         Harb 

ment  on  that  ground,  and  to  say,  that,  whatever  might  Iondon  and 

North** 

have  been  the  position  of  the  Piaintiflf,  the  bill  ought  to  be      western 
dismissed  with  costs. 


Railwat 
Company. 


With  respect  to  the  question  of  parties,  I  find  one  Judgment 
instance  in  which  Lord  Justice  Knight  Bruce,  when  Vice- 
Chancellor,  refused  relief  in  an  analogous  case,  on  the 
ground,  that  all  the  companies,  parties  to  the  agreement, 
were  not  before  the  Court.  I  am,  therefore,  fortified  in 
the  view,  on  which  I  acted  before,  that  all  the  Defendants 
were  necessary  parties,  Otherwise,  the  London  and  North- 
Western  Company  might  have  been  put  in  the  position  of 
being  restrained  from  doing  that,  which  they  might  be 
subject  to  an  action  at  law  for  not  performing. 

With  respect  to  the  point  of  acquiescence,  I  agree  with 
the  argument  of  Sir  H.  Cairns,  that  the  reported  cases  on 
the  subject  of  acquiescence  are  of  a  different  description 
from  this.     Where  an  act  is  done  once   for  all — as  the 
irregular  expenditure  of  money,  for  example — this  defence 
rests  on  a  different  basis.     Graham  v.  Birkenhead  Railway 
Company  is  the  only  case  which,  firom  this  point  of  view, 
bears  at  all  upon  the  present.    There  something  did  remain 
to  be  done  to  carry  out  the  transaction,  but  still  a  counter- 
equity  existed.     Here  it  is  not  a  question  of  acquiescence 
in  an  act  which  has  been  completed,  but  whether  a  Plain- 
tiff,   after  accepting  money,   in   the   shape   of  increased 
dividends  under  an  agreement — which  is  much  more  than 
a  mere  submission  to  the  will  of  'the  majority  of  share- 
holders— can  turn  round;  and  take  the  opposite  view,  and 
ask  that  the  agreement  may  be  set  aside.     This  considera- 
tion would  have  made  mepause  before  granting  the  prayer 
of  the  bill,  even  if  I  had  more  doubt  than  I  have  as  to  the 
legality  of  the  contract.     Upon  the  question  of  legality, 
however,  without  the  aid  of  other  considerations,  I  must 
dismiss  the  bill  with  costs. 
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Pteadinp^     ^t^SFj^  BELL  V.  CADE. 

A  SPECIAL  CASE. 


Dtclaratory 

Decree — 

Rtoereionary 

Interest--  Joseph   Lawless^    by    his    will,   in   1840,  bequeathed 

c,  35—   '  the    residue    of    his    personal  estate    to   trustees,   upon 

Mode  of  trust,  to  set  apart  £2000  in  their  names,  "  to  be  held 

special  case  80  by   them  in   trust  for    his  daughter   Harriet   Bell  and 

tbeCoort  In  ^^^  child  or  children,"  the  said  sum  to  be  invested  in  the 

somecaaefl,  to  names  of  his  said  trustees,  and  the  interest  to  be  paid  to 

make  a  decla«  ^ 

ration,  in  the  his  said  daughter  during  her  life ;  and  after  her  death,  to 

tenant  for  life,  V^Y  ^'^^  divide  the  said   principal  trust  fund  of  £2000 

the^intereBt'o?  ^^^^^^y  between  and  amongst  her  children,  if  more  than 

a  party  one,  equally,  on  attaining  the  age  of  twenty-four  years, 

remainder.  and  if  but  One,  to  pay  the  whole  sum  to  such  only  child 

,^-^lt5°?B:h,in  qh  attaining  such  age;  and  in  the  mean  time,  the  interest 

the  lifetime  of  .                                  . 

a  tenant  for  or  dividends  to  be  applied  for  the  use  and  benefit  of  such 

has  no  juris-  child  or  children^  as  the  case  might  be.    And,  as  to  the 

f  s^dii"^°  residue  of  the  said  trust  funds,  after  setting  apart  the  said 

case^to  declare,  £2000,  the  testator  gave  the  same  upon  trust  for  his  son 

whether  an  o                                 * 

interest  limited  William  LawUss^  since  deceased,  now  represented  by  the 

itvet^ed^oT^  Defendant  ^ZtVa  Cade, 

void  for  re- 

iT  ilTo^'i**  The  testator's  daughter  Harriet  Bell  (afterwards  King- 

to  the  .Court  combe)  had  oile  child  only,  the  Plaintiff,  Harry  BelL     She 

to  declare,  «  ,                 i*  /•  a     /• 

«  Whether  the  was  now  of  the  age  of  fifty-four  years. 

person 

remdndCT°  "^^^   question    in    the  special  case  was,  "  Whether 

takes  such  an  "  the  trusts  declared  of  the  legacy  of  £2000  by 

interest  in  the  ,           .«       -    ^         ,     ,-        , 

property  in  ''  the  Will  of  Joseph  Lawless  are  not  valid  and 

enSie^'him'to*  **  subsisting  trusts;   and  whether  the  Plaintiff  did 

flIeabiUto  UjjQ^    ^^  hj3  i^j^^i^     ^^t^  ^  vested   interest   in  re- 
have  it  secured  '                      ^    ' 
for  his  benefit."  ««  mainder  therein:  or  whether  the  said  trusts  are 

"  not  void  for  remoteness." 


Argument,         ^  j^mp  (i^  the  absence  of  Mr.  Bolt),  for  the  Plaintiff, 
was  stopped  by  the  Court. 


Argument. 
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The  Viob-Chancellor. — The  Plaintiff's  mother,  who  1861. 
is  tenant  for  life,  appears  to  be  still  alive.  The  interest,  bbll 
therefore,  which  the  Plaintiff  claims,  is  still  reverslbfeaigr  t^  ca^b. 
and  it  has  been  repeatedly  decided,  that  the  Court  has  no 
power,  under  Sir  George  Turner^ 8  Act  (a),  to  make  a 
declaration  in  the  lifetime  of  a  tenant  for  life  with  regard 
to  the  interest  of  any  party  claiming  in  remainder  ex- 
pectant upon  that  life  estate  (&).  Even  under  the  Chan- 
cery Amendment  Act((?),  the  Court  has  not  power  to 
make  such  a  declaration  in  the  lifetime  of  the  tenant  for 
life,  except  where  there  is  something  to  be  done,  e.  g.  an 
estate  to  be  administered,  or  relief  granted  for  which  the 
declaration  is  necessary  (d). 

Mr.  Oiffardy  Q.C. — All  parties  concur  in  waiving  all 
objections  of  that  description^  and  are  very  desirous  that 
the  question  should  be  decided  in  the  lifetime  of  the  tenant 
for  life. 


The  Vice-Chanoellob.— No  consent  will  be  suflScient.  J^dgmmt  on 
The  Court  has  no  jurisdiction.     Any  declaration  I  might  Qw»t\on. 
make  would  be  waste  paper. 

Tou  may  amend  the  special  case  by  putting  the  question 
in  this  form : — '^  Whether,  under  the  trusts  declared  of  the 
legacy,  the  Plaintiff  takes  a  vested  interest  in  remainder 
therein,  so  as  to  entitle  him  to  file  a  bill  for  the  purpose  of 
having  the  fund  secured  for  his  benefit,"  That  would  give 
the  Court  jurisdiction  upon  the  special  case.  I  know  of 
no  other  way  of  obtaining  a  decision  upon  the  question, 
except  by  converting  the  special  case  into  a  bill,  to  which 
the  Defendant  shall  demur. 

(a)  13  &  14  Vict.  c.  35.  {o)  15  &  16  Vict.  c.  86,  8.  50. 

(d)  Sea    OosUng   v.   Qoslingy         {d)  Gosling   v.   Gosling,    ubi 
Johnfl.  265,  and  casefl  there  cited.      8upr&. 
Alflo,  Morgan's  ''Statutes/'  &c. 
page  131. 
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All  parties  agreeing  that  the  special  case  should  be  thus 
amended — 

Mr.  Jolliffe  proceeded  to  .argue,  that,  under  the  trusts  in 
question,  the  Plaintiff,  on  his  birth,  took  a  vested  interest 
in  remainder,  so  as  to  entitle  him  to  file  a  bill  for  the  pur- 
pose of  having  the  fund  secured  for  his  benefit :  Saunders 
V.  Vautier  (a),  Watson  v.  Hayes  (b).  Here,  under  the 
maintenance  clause,  the  entire  interest  is  applicable,  after 
the  death  of  the  tenant  for  life,  for  the  benefit  of  her  chil- 
dren until  they  attain  twenty-four. 


Mr.    Giffard,  Q.C.,   and    Mr.   E. 
Defendant,  Eliza  Cade : — 


F.   Smith,   for   the 


The  trusts  in  question  are  void  for  remoteness,  for  no 
child  is  to  take  who  does  not  attain  the  age  of  twenty-four 
years :  Bull  v.  Pritchard  (c).  There  can  be  no  difference 
between  a  gift,  as  in  Bull  v.  Pritchard,  to  children  "who 
shall  attain  twenty-four,"  and  a  gift,  as  here,  to  children 
"  on  attaining  twenty-four."  In  both  alike,  the  attaining 
of  that  age  is  part  of  the  description  of  the  parties  who  are 
to  take. 


Judgment, 


Vick-Chancellor  Sir  W.  Page  Wood  (without  hearing 
a  reply): — 

This  case  is  distinguishable  from  that  of  Bull  v.  Pritch- 
ard. The  maintenance  clause  is  for  the  benefit  of  every 
child,  whether  it  attains  the  age  of  twenty-four  or  not ; 
and,  if  so,  all  the  authorities  show,  that  the  interest  is 
a  vested  interest  and  not  void  for  remoteness. 


(a)  Cr.  &  Ph.  240.        (*)  5  My.  &  Cr.  125.        (o)  1  Ruas.  213. 
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The  Decree  will  be : — 

Ambicd  the  special  case  by  stating  the  question  to  be,  "  Whether, 
under  the  trusts  of  the  legacy  of  £2000,  the  Plaintiff  takes  a  vested 
interest  in  remainder  therein,  so  as  to  entitle  him  to  file  a  bill  to  have 
the  same  secured."    And,  upon  the  case  being  so  amended, — 

DscLABE  that  the  Plaintiff's  interest  is  a  vested  interest,  so  as  to 
entitle  him  to  file  such  a  bill. 
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Minute  ^f 
Decree, 


WILKS  V.  WILLIAMS. 

A  SPECIAL  CASE. 

Alice  Midwinter,  by  her  will,  dated  1829^  after 
directing  payment  of  her  debts  and  bequeathing  cer- 
tain specific  and  pecuniary  legacies,  proceeded  as 
follows: — "The  principal  of  the  residue  of  my  property. 


Nov.  ilth  j* 
22nd. 

Will-  Con-' 
etruetion — 
Bequeeiof 
Jntereei  iitt 
iwenty-cne-T" 
ImpHed 
Bequest  of 
PrindpaL 

iK  .  i«  11  .  •1X-I.  Testatrix, 

after  my  just  debts  and  legacies  are  paid,  I  desire  my  having,  by  her 

under-mentioned  trustees  to  invest  the  same  in  the  Public  J^'^  tpusteee. 

Funds.      The   interest  of  the   same   I  leave  to   Fanny  who  were  alio 

*^    the  execntors 
Williams  and  Rebecca  WiVcs,  to  be  paid  to  them  half-  of  her  will,  to 

yearly,  share  and  part  alike,  for  their  sole  use  and  main-  doe  of  her 

tenance ;  and  their  receipts  shall  be  the  trustees'  discharge.  ^STieffihe* 

At  the  decease  of  the  above  Fanny  Williams  and  Rebecca  ^^erest  to  two 

*'  nieces,  to  be 

Wilks,  the  half-yearly  dividends  are  to  be  continued  to  paid  to  them 

their  children  till  they  come  to  the  age  of  twenty-one  and,"atTheir 

years.      I    constitute   and    appoint    Benjamin   Hill  and  haS^r«irlV**^ 

George  Dace  trustees  for  the  said  Fanny  Williams  and  diwdends  to 

be  continued  to 
Rebecca  Wilks  and  their  children."     The  testatrix  then  their  chUdreu 

appointed  the  said  Hill  and  Da^ce  executors  of  her  will,  to thel^T^^ 

but  made  no  bequest  over  in  the  event  of  the  children  or  *''*°^^7^"* 
*  years.      on 

then  *'  con- 

sUtated  and 

appointed"  the  said  execators  (nominatim)  trustees  for  the  said  nieces  and  their  children. 

All  the  children  of  a  deceased  niece  had  attained  twenty-one : — Beld,  that  they  were  entitled 

abtolately  to  the  moiety  given  to  her  for  life. 


She 
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1861.        any  of  them    djdng  under  twenty-one;    nor  any  other 
WiLKs       residuary  bequest. 


WlIiLIAMS. 

Statement. 


The  testatrix  died  in  1832,  possessed  of  personal  estate^ 
the  residue  of  which,  after  payment  of  her  debts  and 
legacies,  produced  a  sum  of  £1700  Consols.  The  testatrix 
did  not  appear  to  have  had  any  real  estate. 

Rebecca  Wilks  died  in  1842,  having  had  ten  chil- 
dren, one  of  whom  died  in  her  lifetime,  an  infisint  and 
unmarried.  The  remaining  nine  were  the  Plaintiffs  in 
the  special  case. 

In  January,  1860,  the  youngest  surviving  child  of 
Rebecca  Wilks  attained  twenty-one ;  and  a  question  then 
arose,  whether,  in  the  events  which  had  happened,  the  one 
moiety  of  the  residue  of  the  testatrix's  property,  to  the 
interest  of  which  Rebecca  Wilks  was  entitled  during  her 
life,  went  to  the  children  of  Rebecca  Wilksy  or  was  undis- 
posed of  and  went  to  the  next  of  kin  of  the  testatrix 
living  at  her  death — now  represented  by  the  Defendants  to 
the  special  case. 

The  question  for  the  opinion  of  the  Court  was, 
"  Who  are  entitled  to  the  moiety  of  the  residue  of 
**  the  personal  estate  of  the  said  Alice  Midwinter^  to 
•*  the  interest  whereof  the  said  Rebecca  Wilks  was 
'•  entitled  during  her  life  ?' 


Argument.  Mr.  Archibald  Smith,  for  the  PlaintiiK,  contended,  that 
they  were  entitled  absolutely  to  the  moiety  in  question. 
There  was  a  clear  gift  for  them  until  they  attained 
twenty-one ;  and  it  could  not  be  imagined,  that  the  testa* 
trix  would  show  a  concern  for  them  when  they  did  not 
want  it,  their  parents  being  then  bound  to  provide  for  them, 


Argument, 
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and  leave  off  that  care  at  the  only  time  when  they  eoald        leei. 
be   supposed  to  stand  in  need  of  it:  per  Lord  Mac€le9-       wilkb 
fields  in  Newland  y.  Shephard{a).    There,  as  here,  there    ^u^iakb. 
was  no  devise  over ;  yet  Lord  Macclesfield  held,  the  inten- 
tion was  most  plain,  that  the  grandchildren  should  take 
absolutely  on  attaining  twenty-one. 

[He  cited  also,  Gardiner  v.  Stevens  (ft),  Peat  v.  Powell {c) , 
Hale  V.  Beck(d)^  Atkinson  y.  Paice(je\  Crowder  v. 
Clowes  if)y  and  Goodright  v.  Hoskins  (y).] 

Mr.  E.  Charles^  for  the  Defendants,  who  represented 
the  next  of  kin,  contended,  that  there  was  no  gift  by 
implication  to  the  children  after  they  should  attain 
twenty-one ;  but  the  moiety  in  question  was  undisposed  of 
after  that  event,  and  passed  to  the  next  of  kin  of  the  tes- 
tatrix living  at  her  death. 

Lord  Macclesfi£ld^s  decision  in  Newland  v.  Shephard 
had  often  been  called  in  question.  In  Fonnereau  y.  Fon-^ 
nereau  (A),  Lord  Hardwicke  said,  he  could  see  no  reason  to 
approve  of  that  decision,  as  reported  in  P,  Williams  ;  and, 
with  regard  to  Atkinson  v.  Paice^  the  terms  of  the  will, 
as  reported  in  the  later  edition  of  Brown^  showed  an 
intention  to  give  the  corpus  until  twenty-one,  which  was 
not  the  case  here. 

In  Fitzhenry  v.  Bonner  (i),  where  there  was  a  bequest 
to  testator's  wife,  for  her  and  her  son's  support^  clothing, 
and  education,  until  the  son  should  arrive  at  twenty-one, 
with  a  gift  over  in  case  he  should  die  under  twenty-one, 
Vice-chancellor  Kindersley  held,  that  the  son,  on  attain- 
ing twenty-one,  took  nothing  by  implication. 

(a)  2  P.  Wms.  193.  (/ )  2  Ves.  jun.  449. 

(&)  7  Jur.,  N.  S.,307.  (g)  9  East,  306. 

(c)  1  Eden,  479.  W  3  Atk.  316. 

{d)  2  Eden,  220.  (t)  2  Drew.  36. 
{e)  1  Bro.  C.  C.  91. 
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1B61. 

WiLKS 
V. 

Williams. 
Argument, 


Mr.  Archibald  Smithy  in  reply : — The  reasons  for  which 
Lord  Hardwicke  is  reported  in  Atkins  to  have  disapproved 
of  the  decision  in  Newland  v.  Shephard  (a)  are  not  stated  ; 
and  that  decision  has  since  been  followed. 

Cur.  adv.  vult. 


Nov.  22nd.       ViCB- CHANCELLOR   SlR   W.   PaGB   WoOD  : — 

Judgment.  I  have  considered  this  case ;  and  I  have  come  to  the 
conclusion,  that  the  Plaintiffs  are  entitled  to  the  moiety  in 
question. 

I  say  nothing  as  to  whether  Newland  v.  Shq)hard 
was  rightly  decided.  That  was  a  devise  of  residuary  real 
estate,  as  well  as  a  bequest  of  residuary  personalty ;  and 
the  trust  being  to  pay  and  apply  the  produce  and  interest 
for  the  maintenance  and  benefit  of  the  testator's  grand- 
children "  until  they  should  come  to  the  age  of  twenty-one 
years,  or  be  married,"  without  issue,  Lord  Man^eld  held, 
"the  intention  was  most  plain,  that  the  grandchildren 
should  have  the  surplus,  both  of  the  real  and  personal 
estates,  after  their  age  of  twenty-one."  Of  that  decision 
Lord  Hardwicke  is  said  to  have  disapproved,  in  Fonnereau 
V.  Fonnereau  {li) ;  but  for  what  reasons  he  disapproved  of 
it  the  reporter  does  not  state. 

There  is  another  class  of  cases,  of  which  no  one,  I 
apprehend,  will  be  disposed  to  disapprove,  where  it  has 
been  held,  that,  upon  a  devise  or  bequest,  whether  of  real 
or  personal  estate,  upon  trust  for  the  child  or  children  of 
any  person,  until  they  attain  twenty-one,  followed  by  a 
gift  over  to  a  third  person,  in  case  the  children  do  not  live 
to  attain  twenty-one,  there  is  a  clear  implication,  that, 
if  the  children  live  to  attain  twenty-one,  they  are  to  take 


(a)  2  P.  Wms.  193. 


(h)  3  Atk.  316. 


CASES  IN  CHANCERY. 

absolutely.  \^th  that  class  of  authorities,  whatever  may 
be  said  of  cases  like  Newland  v.  Shephard^  no  one^  J 
imagine,  will  be  disposed  to  quarrel. 

The  present  case  occupies  a  sort  of  intermediate  posi- 
tion between  the  two  classes  to  which  I  have  referred. 
Here  the  testatrix  desires  her  trustees  to  invest  the  prin- 
cipal money,  constituting  the  residue  of  her  property,  in 
the  fiinds.  She  then  leaves  the  interest  to  her  nieces, 
Fanny  Williams  and  Rebecca  Wilks^  to  be  paid  to  them 
half-yearly.  At  their  decease,  "  the  half-yearly  dividends 
are  to  be  continued  to  their  children,  till  they  come  to  the 
age  of  twenty-one  years."  And  then  comes  this  passage : — 
'*  I  constitute  and  appoint  Benjamin  Hill  and  George  Dace 
trustees  for  the  said  Fanny  Williams  and  Rebecca  Wilks 
and  their  children ;"  and  the  testatrix  appoints  Hill  and 
Dace  executors  of  her  will. 

That  is  much  stronger  in  favour  of  the  construction^  for 
which  the  Plaintifis  contend,  than  anything  in  Newland  v. 
Shephard.  In  Newland  v.  Shephard  there  was  a  mere 
devise  upon  trust  for  the  grandchildren  until  twenty-one. 
But,  here,  the  testatrix  directs  all  the  residue  of  her  pro- 
perty to  be  invested  hjHilla,niDace; — she  places  the  whole 
of  that  residue  in  their  hands,  and  then  constitutes 
and  appoints  the  said  Hill  and  Dace  "  trustees"  (trustees^ 
that  is,  of  the  entire  residue)  "  for  the  said  Fanny  Wil- 
liams and  Rebecca  Wilks,  and  their  children.''  It  is  clear, 
that,  upon  these  words  alone,  without  the  intermediate 
bequest  of  the  dividends  until  the  children  should  attain 
twenty-one,  there  would  have  been  an  absolute  gift  for  the 
testatrix's  nieces  and  their  children.  In  an  independent 
sentence,  the  testatrix  appoints  Hill  and  Dace  executors  of 
her  will.  In  the  absence  of  the  clause  constituting  them 
trustees  for  the  nieces  and  their  children,  it  would  have  been 
their  duty  to  pay  the  dividends,  as  directed,  until  the  chil- 
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dren  attained  twenty-one.  The  insertion  of  that  clause, 
therefore,  must  be  looked  upon  as  emphatic,  and  as  indi- 
cating, that,  after  the  children  attained  twenty-one,  the 
trust  for  their  benefit  was  still  to  continue. 

The  proper  form  for  the  answer  will  be  this : — 

DECL1.RB,  that  the  Plaintiffs,  as  the  nine  surviving  children  of 
Rebecca  Wilks^  deceased,  are  absolutely  entitled  to  the  moiety  given 
to  Rebecca  Wilks  for  life,  without  prejudice  to  any  question  as  to  the 
representatives  of  their  deceased  sister,  Hannah  Wilks,  being  entitled 
to  share  with  them  in  such  moiety. 


Nov.  ^th, 

Pract^  BARRY  V.  CROSKEY  (No.  2). 

Record  and 
IVrit  CHcrh  T 

Amended  Bill  iN  this  case,  the  bill  (a)  was  filed  on  the  1st  of  May,  1861, 

^re^iring^  On  the  13th  of  June,  it  was  amended,  and  an  amended 

^6^sn6VicF  ^^Py  ^^^  served  on  the  Defendant  Croshey,  who,  on  the 

c.  86— Sm>ic«  29th  of  June,  was   served  with  interrogatories,  which  he 

^Interroga-  . 

toriee—AhMwer  was  required  to  answer. 


Where  Plain- 
tiff requires 
an  answer  to 
an  amended 
bill,  he  must 
serve  the  De- 
fendant with  a 
copy  of  such 
bill,  indorsed 
in  the  form  or 
to  the  effect  set 
out  in  the 

schedule  to  the  Act  15  &  16  Vict.  c.  86,  requiring  him  to  enter  an  appearance  within 
eight  days. 

Service  of  a  plain  instead  of  an  indorsed  copy  of  such  an  amended  bill  is,  in  effect,  an 
intimation  to  the  Defendant,  that  no  answer  is  required  of  him ;  and  subsequent  service  of  an 
indorsed  copy  and  interrogatories  is  irregular,  and  may  be  set  aside  on  motion  by  Defendant. 

Course  which  Plaintiff  should  adopt  to  correct  such  an  irregularity. 


The  Defendant  demurred,  his  demurrer  with  others  was 
argued,  and,  on  the  17th  of  July,  an  order  (^)  was  made, 
allowing  his  demurrer,  but  with  leave  for  the  Plaintiff  to 
re-amend  his  bill. 

On  the  31st  of  July,  the  bill  was  accordingly  re-amended, 


(a)  Set  out  supra,  pp.  1—13. 


(b)  Reported  supra,  pp.  29, 31. 
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and,  on  the  5th  of  August,  a  copy  of  the  re-amended  bill 
was  served  on  the  Defendant  Croskey. 

The  copy  so  served  was  not  indorsed  in  the  form' or  to 
the  effect  set  out  in  the  schedule  to  the  Act  15  &  16  Vict. 
c.  86,  requiring  the  Defendant  to  cause  an  appearance  to 
be  entered  for  him. 

On  the  30th  of  August,  the  Plaintiff  served  the  De- 
fendant with  a  second  copy  of  the  re-amended  bill,  in- 
dorsed in  the  form  set  out  in  the  schedule  to  the  Act, 
and,  on  the  5th  of  September,  with  interrogatories  to  the 
re-amended  bill. 

It  appeared,  by  an  affidavit  of  the  Plaintiff's  solicitor, 
that  the  copy  of  the  re-amended  bill,  served  on  the  5th  of 
August,  had  originally  upon  it  an  indorsement,  printed  in 
the  form  set  out  in  the  schedule  to  the  Act,  but  that  the 
Record  and  Writ  Clerk  had  cancelled  such  indorsement. 


Mr.  SwanstoHf  jun.,  for  the  Defendant  Croskey,  now 
moved,  pursuant  to  notice  of  motion,  that  the  second 
service  of  the  re-amended  bill  on  the  30th  of  August  and 
the  service  of  the  interrogatories  to  answer  such  bill  mighty 
so  far  as  related  to  the  Defendant  Croskey^  be  set  aside 
for  irregularity,  with  costs,  to  be  paid  by  the  Plaintiff. 

The  second  service  of  the  re-amended  bill  was  clearly 
irregular,  following,  as  it  did,  a  service  of  a  copy  of  the 
same  re-amended  bill  without  any  indorsement.  The 
Plaintiff's  course  has  been  irregular  throughout.  If  he 
required  an  answer  to  the  re-amended  bill,  he  should  have 
served  the  Defendant^  in  the  first  instance,  with  a  copy, 
indorsed  in  the  usual  form,  requiring  an  appearance  within 
eight  days,  at  the  expiration  of  which  the  Plaintiff  would 
have  had  eight  days  more  for  filing  his  interrogatories. 
Otherwise  there  would  be  no  limit  to  the  time  a  Plaintiff 
might  claim  for  such  a  purpose. 
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Mr.  C.  T.  SimpsoHy  for  the  Plaintiff:— 

The  motion  should  be  dismissed  with  costs.  The  Plain- 
tiff's course  has  not  been  irregular.  To  obtain  an  answer 
to  the  re-amended  bill,  it  was  not  necessary  for  him  to  serve 
the  Defendant  with  an  indorsed  copy  requiring  an  appear- 
ance. The  Defendant  had  appeared  to  the  original  bill ; 
he  had  not  answered ;  no  fresh  appearance  was  required: 
the  indorsement  in  question,  therefore,  was  unnecessary; 
and  all  the  Plaintiff  had  to  do  was  to  give  notice  of  the 
re-amendment.  This  was  the  advice  given  him  by  the 
Record  and  Writ  Clerk ;  and  the  advice  was  sound,  and^in 
conformity  with  the  practice^  which  is  thus  stated  in  Mr. 
BraithwaUe's  "  Record  and  Writ  Practice  of  the  Court  of 
Chancery  ": — ^**  If  the  Defendant  to  be  served  with  a  copy  of 
an  amended  bill  has  appeared  to  the  original  bill  and  has  not 
answered  such  bill,  ...  no  fresh  appearance  being  re- 
quired, an  indorsement  on  the  copy  of  the  amended  bill 
is  unnecessary;  notice  of  amendment  is  sufficient;  and 
service  of  a  copy  of  an  amended  bill  without  an  indorse- 
ment is,  in  practice,  regarded  as  '  notice  of  amendment.' " 


The  Vicb-Chancelloe. — But  Mr.  BraithwaUe  goes 
on  to  say,  in  the  next  paragraph,  *'  In  all  cases^where  an 
answer  is  required  from  a  Defendant  to  an  amended  bill^ 
an  indorsement  on  the  copy  of  the  amended  bill  served  for 
such  Defendant  is  necessary  "  (a). 

Mr.  Simpson. — The  Plaintiff  acted  upon  the   advice  of 


(a)  Ibid.  p.  307.  Mr.  Braith- 
waite  gives  the  foUowiDg  reason : 
— "  This  necessity  arises  from  the 
circumstance,  that  an  answer  can 
only  be  required  by  filing  interro- 


gatories ;  and  the  time  for  filing 
the  interrogatories  can  only  be 
limited  by  limiting  the  time  for 
appearing.  — See  Order  16,  7th 
August,  1862." 
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the  Record  and  Writ  Clerk,  tbat^  under  the  circumstances 
of  his  case,  an  indorsement  was  not  necessary. 

If  indorsement  was  necessary,  then  the  sendee  of  a 
plain  copy  of  the  re-amended  bill  on  the  5th  of  August  was  a 
nullity.  This  view  is  confirmed  by  a  consideration  of  the  old 
practice  as  to  appearances  to  an  amended  bill.  According  to 
the  old  practice,  where  a  complete  defence  had  been  made 
to  the  original  bill^  an  appearance  was  required  to  the  bill 
as  amended :  but,  where  an  incomplete  defence  had  been 
made,  to  which  exceptions  had  been  taken  and  allowed, 
there  no  new  appearance  was  required  upon  the  bill  being 
amended.  In  the  former  case,  the  amendment  was  in  the 
nature  of  a  new  bill,  to  which,  as  it  were,  a  new  subpoena 
was  required.  And  so  it  is  here.  Here  the  demurrer 
which  was  allowed  was  a  complete  defence  until  the  bill 
was  re-amended;  consequently,  upon  the  bill  being  re- 
amended,  a  new  appearance  became  necessary.  Under  the 
old  practice,  a  new  subpoena  would  have  been  required ; 
and  the  Act  15  &  16  Vict.  c.  86,  having  by  the  3rd  section 
substituted  an  indorsed  copy  of  the  bill  in  all  cases  where 
under  the  old  practice  a  subpoena  would  have  been  re- 
quired, it  follows,  that,  in  this  case,  service  of  an  indorsed 
copy  of  the  re-amended  bill  was  indispensable ;  and,  if 
service  of  an  indorsed  copy  was  indispensable,  then  the 
service  of  a  plain  copy  on  the  5th  of  August  was  a  nullity. 

Then,  service  of  the  plain  copy  on  the  5th  of  August 
being  a  nullity,  service  of  the  indorsed  copy  on  the  30th 
of  August  was  effectual ;  for  no  time  is  limited  for  the  ser- 
vice of  an  amended  bill  (a) ;  nor  is  the  practice  consistent 
with  the  existence  of  any  such  limitation :  Cooke  Y.Davies  (b). 

In  any  case,  the  Defendant  is  bound  to  answer  the 
interrogatories  which  have  been  filed.    Even  if  the  Court 


1861. 


Argument, 


(a)  See  ConBolidated  Orders,  Ord.  ix.       (b)    Turn.  &  Rum.  309. 
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should  be  of  opinion,  that  service  of  the  indorsed  copy 
after  servipe  of  a  plain  copy  was  irregular,  still  the  re- 
amendment,  being  before  any  voluntary  answer  had  been 
put  in,  showed  an  intention  to  require  an  answer  to  the 
original  interrogatories.  It  cannot  be,  that,  where  an 
amendment  is  merely  verbal,  e.  g.  by  the  insertion  of  a 
name,  or,  as  here,  of  a  date,  fresh  interrogatories,  con- 
sisting of  several  hundred  folios,  must  be  served,  or  the 
PlaintiflF  put  to  the  unnecessary  expense  of  making  an 
application  to  the  Court  to  have  service  of  the  original 
interrogatories  treated  as  service  of  interrogatories  to 
the  amended  bill. 


Judgment. 


Vicb-Chanoelloe  Sir  W.  Page  Wood,  without  hearing 
a  reply : — 

I  think,  Mr.  Braithwaite  is   correct  in  the   statement 
which  I  read  from  his  book  on  the  "Record  and  Writ 
Practice  of  the  Court ;"  and  that,  where  a  Plaintiff  requires 
an  answer  to  an  amended  or  a  re-amended  bill,  he  must 
serve  the  Defendant  with  a  copy  of  such  bill,  indorsed  in 
the  form  or  to  the  effect  set  out  in  the  schedule  to  the  Act 
15  &  16  Vict.  c.  86,  requiring  him  to  enter  an  appearance 
within  eight  days.     The  8th  section  of  the  Act  provides, 
that,  upon  the  amendment  of  any  bill,  the  provisions  con- 
tained in  the  former  part  of  the  Act  with  respect  to  filing, 
and  serving,  and  delivering  printed  copies  thereof,  shall, 
so  far  as  may  be,  extend  and  be  applicable  to  the  bill  as 
amended.    And,  looking  to  the  provisions  contained  in  the 
former  part  of  the  Act,  I  find  it  enacted  in  the  3rd  section, 
that,  in  lieu  of  serving  the  Defendant  to  a  bill  with  a  writ 
of  subpoena  to  appear  to  and  answer  the  same,  in  the 
mode  and  according  to  the  practice  then  adopted,  the 
Defendant  shall  be  served  with  a  printed  bill,  with  an 
indorsement  thereon  in  the  form  or  to  the  effect  set  out  in 
the  schedule  to  the  Act.     As,  therefore,  under  the  old 
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practice,  a  subpoena  would  have  been  required  to  compel       vi^^il/ 
an  answer  to  an  amended  bill,  it  follows,  from  the  8th       Barkt 

section  of  the  Act,  that,  under  the  new  practice^  an  in-  Cboskbt. 

dorsed  copy  is  necessary  in  order  to  compel  such  answer.  judgment. 

Mr.  Simpson  endeavoured  to  meet  that  by  arguing,  that, 
if^  in  the  present  case,  service  of  an  indorsed  copy  of  the 
re-amended  bill  was  indispensable,  then  the  service  of  a 
plain  copy  is  to  be  treated  as  a  nullity ;  and,  if  so,  then 
the  subsequent  service  of  an  indorsed  copy  was  effectual. 
But  I  am  clear,  that  the  service  of  the  plain  copy  was  in 
effect  an  intimation  to  the  Defendant,  that  no  answer  was 
required  of  him.  It  is  admitted,  that,  if  a  Plaintiff  does 
not  require  an  answer  to  an  amended  bill,  he  need  not 
serve  the  Defendant  with  an  indorsed  copy.  If,  therefore, 
a  Defendant  is  not  served  with  an  indorsed  copy — ^if  he  is 
served  with  a  plain  copy  of  an  amended  bill — he  has  a 
right  to  presume,  that  no  answer  is  required.  Here,  the 
Defendant,  being  served  with  a  plain  copy  of  the  re- 
amended  bill  on  the  5th  of  August,  had  a  right  to  assume, 
that  he  was  not  required  to  put  in  an  answer  to  it.  That 
service  amounted  in  effect  to  an  intimation,  that  no  answer 
was  required ;  and,  if  so,  it  cannot  be  treated  as  a  nullity. 

The  subsequent  service,  therefore,  on  the  30th  of 
August,  of  an  indorsed  copy  was  clearly  irregular,  and  the 
Defendant  is  entitled  to  have  it  set  aside. 

The  Plaintiff's  proper  course,  instead  of  resorting  to  a 
subsequent  service,  would  have  been,  to  apply  to  the  Court 
for  leave  to  correct  the  error  into  which  he  had  £Edlen  in 
serving  a  plain  copy  of  the  bill ;  which  would  have  been 
granted  at  once,  upon  payment  of  costs  of  the  application : 
and  I  cannot  but  express  my  regret  that  this  course  was  not 
taken.  At  the  present  day,  trifling  matters  of  this  kind  are 
never  allowed  to  stand  in  the  way  of  the  due  prosecution 
of  a  cause  to  a  final  decision  upon  the  matter  in  dispute, 
but  errors  in  points  of  practice  are  always  allowed  to  be 
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corrected,  where  it  can  be  done  without  injustice  to  any 
of  the  parties— subject,  of  course,  to  the  party  who  has  made 
the  mistake  paying  the  costs  of  the  application. 


Minute  of         Sjbt  aside  the  second  service  of  the  re-amended  bill,  and  the  filing 
^^'         and  service  of  the  interrogatories ;  Plaintiff  to  pay  costs  occasioned  by 
such  service. 


Nov.  Vith. 

Demmnrer^^ 
Record  and 
Writ  Clerk'-' 
Order  to  etrike 
De/endant*e 
Name  out  of 
RecordofBiU. 

Where  the 
demurrer  of 
one  of  seyeral 
Defendants 
has  been  al- 
lowed abso- 
lutely, the  bin 
being  retained 
against  the 
rest, the  former 
is  entitled, 
upon  motion 
for  that  pur- 
pose, to  an 
order  direct- 
ing the  Clerk 
of  Records 
and  Writs  to 
strike  his 
name  out  of 
the  record  of 
thebUL 


BARRY  V.  CROSKEY  (No.  3> 

This  was  a  suit  against  several  Defendants,  four  of 
whom  demurred.  The  demurrer  of  one,  the  Buenos  Ayres 
and  San  Fernando  Railway  Company^  was  allowed 
absolutely;  those  of  the  other  demurring  parties  were 
allowed,  but  with  leave  for  the  Plaintiflf  to  amend  his 
bill(a> 


Sir  H.  Cairns  and  Mr.  W.  Morris,  now  moved,  that  the 
Record  and  Writ  Clerk,  in  whose  division  this  cause  was, 
might  be  directed  to  strike  the  name  of  the  Defendants, 
the  company,  out  of  the  record  of  the  bill ;— contending, 
that  the  company  were  or  might  be  prejudiced,  by 
being  supposed  to  be  Defendants  to  a  suit  of  this 
description. 

Mr.  a  T.  Simpson,  for  the  Plaintiff,  explained  that 
the  company's  name  had  been  retained  on  the  record 
to  enable  the  Plaintiff  to  prosecute  an  appeal  he  had  in 
contemplation  against  the  order  of  the  17th  of  July 
allowing  the  demurrer. 

(a)  Sec  the  Report  supra,  pp.  1—81. 
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The  Vice-Chakoellor  held,  that  the  company  were 
entitled,  as  of  right,  to  have  their  name  struck  out  of  the 
record  of  the  bill. 


Judgment, 


OftDSB  in  tenns  of  the  notice  of  motion,  with  costB.  Minute  of 

Order. 


T 


June  97th, 
Mortgagor  and 

BELLAMY  v.  BRICKENDEN.  fITp^Z 

LifePblicg^ 

HIS  was  a  redemption  suit  against  a  mortgagee  in        "'^»'- 

possession.     The  mortgagee  claimed  to  be  allowed  in  in^^^lIJSScmif 

account  the  amounts  paid  by  him  for  premiums  on  a  "heablMce'o? 

policy  of  fire  insurance  eflTected  by  himself.    The  mort-  exprew  coo- 

-      -  .      ,  ••*..«  -        tract,  to  chapgi 

gage-deed  contained  no  provisions  with  respect  to  fire  Id  account 

_  premiums  on 

™8«rance-  kflrepoUcyon 

the  mortgaged 

A  policy  efiected  by  the  mortgagor  on  his  own  life  was  ^^J^^- 

^     ^  .  ^,  Wherea  de- 

delivered  as  a  fiirther  security  to  a  trustee  for  the  mort-  eree  in  a  fore- 

gagee ;  and  the  mortgagee  claimed  to  be  allowed  interest,  redemption 

upon  the  amount  of  the  premiums  paid  by  the  trustee  J^**a^UjJ^nfJ>f 

upon  the  said  policy,  and  on  all  subsequent  payments.  pHncipai, 

intereety  and 
coets,  includ- 

The  decree,  dated  the  29th  of  January,  1859,  was  a  Jud^n!™/ 
common  redemption  decree,  including  an  account  of  these  P'^^Zoe'**^^^ 
premiums  among  the  mortgagee's  claims,  but  was  silent  as  deiiyered  to  a 
to  interest  thereon,  except  so  far  as  this  might  be  deemed  mortgagee  at  a 
to  be  included  in  the  general  directions  for  redemption  on  rityJ*^?pro- 
payment  of  the  principal,  interest,  and  costs,  which  should  ««^«*  i°  *• 

be  found  due.  *'  on  the  Plain- 

tiff paying 
what  shall  be 

iband  dae  for  principal,  intereet,  and  coeti  :*' — Held,  that  the  mortgagee  waa  entitled  to 

charge  intereet,  at  £4  per  cent.>  on  the  premiums  lo  paid  by  him  or  hit  trnatee,  within  six 

years  before  the  certificate. 
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.1!^  Mr.  H.  F.  Bristowe,  for  the  Plaintiff. 

Bellamy 

V. 

Brzckbndbn.      Mr.  EddiSi  for  the  Defendants. 


ArguTnent, 


[The  following  cases  were  cited: — Dobaon  v.  Land{a\ 
Baldwyn  v.  Banister  (&).] 


Judgment.  The  Vice-Chancellor  Said,  that  he  considered  the 

question  as  to  the  fire  premiums  settled  by  Dobson  y.  Land. 
A  mortgagee,  in  the  absence  of  special  contract,  is  not 
entitled  to  charge,  in  account,  the  premiums  which  he 
may  have  paid  upon  an  insurance  of  the  property  against 
fire. 

With  respect  to  the  life  premiums,  the  mortgagee,  but 
for  the  decree,  would  be  clearly  entitled  to  interest  thereon 
at  the  rate  of  £4  per  cent.,  but  only  for  a  period  of  six 
years.  The  decree  allowed  the  premiums,  and  contained 
nothing  to  preclude  a  charge  of  interest  thereon.  It  left 
it  open  for  the  mortgagee  to  claim  all  such  interest  as  he 
was  entitled  to,  that  is,  on  all  premiums  paid  within  six 
years  before  the  certificate. 

(a)  8  Hare,  216.  (h)  3  P.  Wms.  251,  n. 


i 


/Cdi.':^^!. 
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i^^^jjfi  DENT  V.  TURPIN.  ^         20M*22^ 

//^  ^62/  TUCKER  V.  TURPIN.  Trade  jZi- 

T  Parties^' 

HE  case  of  Dent  v.  Turpin  came  on  upon  a  demurrer        ^w^^^"- 
and  answer.  The  Plaintiff 

and  another 
person,  who 

The  biU  was  filed  by  the  widow  of  E.  X  Dent,  and  ScVtrades 

stated  as  follows:— The  said  E,  J.  Dent  carried  on  the  at  different 
-       .  places  of 

business  of  a  watchmaker,  in  London,  having  three  places  of  business,  bad 

business:  one  in  the  Strand,  another  in  Cockspur  Street,  c^mok 
and  the  third  at  the  Ro^^al  Exchange.  X^^^^L 

businesses,  the 
J?    T    Tk        j»    J  •  right  to  use 

-o.  J.  Dent  died  m  1853,  haying  bequeathed  his  shop,  the  name  of 

and  the  stock  and  goodwill  of  his  business  in  the  Strand,  ^emwk. 
and  also  the  shop,  stock,  and  goodwill  of  his  business  at  J^;ihaylS' 

the  Royal  Exchange,  to   his  step-son  Frederick  Rippon,  infringed  this 
«U^      ,      J     .      _  *^  right: — Held, 

wnom  He  desired  to  take  the  name  of  Dent;  and  his  shop,  on  demurrer, 
stock,  and  goodwill  of  the   business  at  Cochspur  Street,  piainliff,  with- 
to  his  step-son  Richard  Dent,  formerly  Rippon.  Tl^l}"'''^ 

damage,  might 

Frederick  Rippon  took  the  name  of  Dent,  and  carried  an  injunction, 
^    the    li;Hn,.ss    in    the    Strand    and    at    the    Roi^al  "^^^^^^ ^t 
tiil   l,U  death,  in  April,  18G0,  intestate;  and,  ^^^^^^^^ 


\  *  "'    ^"^  ^i4tt,1861,  administration  was  granted  to  have  ihe 

It  ^^^    ,  .11'  J      ■    '        name  eroded. 

^    on  the  Dusinesa  as   admims-      ^^^^  ^j^ 


i  tliat  he  might 

J^  Esu€  bIouc  fur 

^B  BD  BLGCOUtit  of 

™  rtie  business  at  Cochspur  Street  bjMbc  Dt^fend- 
rieestate ;  and  administration  was  ^^^^^^^  ^l 
'^  had  since  carried  on  the  busi-  "'i^rked,  and 

for  paj'mtnt 
^  to  tiifi  Plaintiff 

of  i^uch  part 
of eucU 
profiU  M  i\m  Plaintiff  ibould  be  entitled  to. 
"  «p3r    j>art  of  the  relkf  prayed,  that  In  eiifficient  to  aiiitain 
'/  ^  t    i^  no  aniwer  to  lach  denaiirror  to  lay,  that  that  part 
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*1861.  The  testator,   E.  J.  Beta,  had  been  in  the  habit  of 

labelling  his  watches,  "  Dent,  London.^  The  Defendants 
H.  W.  Turpin  and  G.  H,  Thirpin,  were  watchmakers,  in 
Banner  Street^  carrying  on  business  in  copartnership, 
under  the  firm  of  Turpin^  Brothers,  and  the  Defendant 
Statement.  Mosenthal  was  an  export  merchant.  The  firm  of  Turpin^ 
Brothers,  manufactured,  and  Mosenthal  exported,  watches, 
labelled  ^^  Dent^  London,"  without  the  sanction  of  the 
Plainti£P,  or  oT  the  administratrix  of  Richard  Dent. 


The  bill  prayed  as  follows : — 

1.  That  an  account  might  be  taken  of  all  watches 
manu&ctured  by  the  Defendants,  marked  with  the  name 
oi  Dent. 

2.  That  an  account  might  be  taken  of  the  profits 
received  by  the  Defendants,  respectively,  which  had  arisen 
from  the  sale  of  watches  so  manufistctured  and  marked. 

3.  That  the  Defendants  might  be  decreed  to  pay  to  the 
Plaintiff  so  much  and  such  part  of  the  said  profits  as  it 
should  appear  the  Plaintiff  was  entitled  to,  under  the  cir- 
cumstances stated. 

The  bill  also  prayed,  for  an  injunction,  and  that  all  the 
watches  in  the  possession  of  the  Defendants,  marked  with 
the  name  of  Dent,  might  be  delivered  up  to  be  destroyed, 
or  to  have  the  name  erased. 

The  Defendants  H.  W.  [and  G.  H.  Turpin  put  in  a 
demurrer  to  so  much  of  the  bill  as  sought  an  account 
of  profits  and  an  injunction,  or  asked  for  the  delivery-up 
of  watches  in  their  possession  marked  with  the  name 
of  Dent^  for  want  of  equity,  and  also  for  want  of  parties, 
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by   reason   of  the  administratrix  of  Richard  Dent  not 
being  a  party. 

Tucker  y.  Turpin  was  a  similar  bill,  filed  by  the 
administratrix  of  Richard  JDent^  to  which  the  Plaintiff  in 
the  first  suit  was  not  made  a  party.  This  also  was 
demurred  to,  for  want  of  equity  and  want  of  parties. 
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Mr.  BoUy  Q.C.,  and  Mr.  Elderton,  for  the  demurrer  in 
the  first  suit : — 

The  alleged  injury  is  to  one  of  the  firms,  successors 
to  JE*  J.  Dent,  as  much  as  to  the  other ;  and  an  action  for 
damages  would  hare  to  be  brought  in  the  joint  names. 
At  any  rate,  both  must  be  parties  to  a  suit  for  an  injunc- 
tion and  account,  or  we  may  be  liable  to  answer  the 
results  of  two  different  and  conflicting  accounts  in  two 
distinct  suits.  There  is  no  allegation,  that  the  executor  of 
JE7.  J.  Dent  ever  assented  to  the  bequest  to  the  Plain- 
tiff; nor  is  there  any  allegation  that  we  haye  not  been 
licensed  by  the  other  firm  to  use  the  name  of  Dent. 

At  law,  the  authorities  are  clear,  that,  where  a  single 
act  causes  several  injuries,  the  action  must  be  joint. 

In  Weller  v.  Baker  (a),  an  interloper  having  taken  water 
at  a  medicinal  springs  which  the  regular  dippers  were  alone 
entitled  to  do,  an  action  was  brought  by  all  the  dippers ; 
and  it  was  held,  that  this  was  right,  because,  the  injury  being 
to  a  common  right,  they  must  join,  though  the  loss  to  each 
was  only  the  gratuity  which  she  might  individually  have 
received  firom  the  persons  supplied  by  the  interloper.    In 


Argument, 


(a)  2  Wils.  414,  422. 
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Coryton  r.  Lithebye  (a),  two  millowners  joined  in  a  declara- 
tion, averring,  that  the  Defendant  was  bound  to  grind  at 
one  of  their  mills  and  had  ground  elsewhere ;  and  it  was 
held,  that  they  rightly  joined  in  the  action,  for,  otherwise, 
the  damages  would  be  twice  recovered,  if  they  brought 
several  actions.    Hill  v.  Tucker  {b)  is  to  the  like  effect. 

From  these  authorities  it  follows,  that,  where  the  legal 
right  invaded  is  joint,  the  auxiliary  equity  in  aid  of  the 
legal  right  can,  in  like  manner,  only  be  granted  in  a  suit 
to  which  both  the  injured  persons  are  parties.  Then  an 
account  of  damage  cannot  be  taken,  except  in  the  pre- 
sence of  both  firms ;  otherwise,  in  one  suit,  the  whole 
damage  might  be  attributed  to  the  one  Plaintifi^,  and  in 
the  other  suit  to  the  other — so  that  we  should  have  to 
account  twice  over  for  the  same  injury. 

[They  also  cited,  Croft  v.  Day  (c).  Farina  v.  /&7- 
verlock  (d),  Churton  v.  Douglas  (e),  Knott  v.  Morgan  (/), 
Perry  Y.  Tntefitt(g),  Collins  Company  r.  Brown  {h\  Col- 
Uns  Company  v.  Cowen{%).^ 

Hine  v.  Lart  (A)  is  distinguishable,  on  the  ground,  that, 
there,  the  Plaintiff  was  the  only  person  who  had  used  the 
mark,  the  right  to  which  was  in  question.  On  these  grounds, 
it  would  not  be  enough  even  to  make  the  owner  of  the 
other  business  a  Defendant     She  must  be  a  co-Plaintiff. 


Jndgmtnt,       ViCE- CHANCELLOR   SiR  W.  PaGE  WoOD  :— 

I  think,  there  are  sufficient  grounds  for  overruling  the 
demurrer  for  want  of  equity.     The  Plaintiff,  suing  alone, 


(a)  2  Wms.  Sand.  115. 
(&)  1  Taunt.  7. 
(e)  7  Beav,  84. 

(d)  2  Kay  &  J.  650. 

[e)  Johns.  174. 


(/)  2  Keen,  213. 
{g)  6  Beav.  66. 
(h)  3  Kay  &  J,  423. 
(i)  Id.  428. 
(*.)  10  Jur.  106. 
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has  a  clear  right  to  an  injunction  to  prevent  a  wrong  being 
done  to  her.  The  case  of  the  dippers,  cited  from  Wibon^s 
Reports,  was  Ynore  the  case  of  an  action,  by  one  of  a  large 
number  of  persons,  to  recover  profits  which  ought  to  have 
gone  to  the  whole  body,  but  which  had  been  intercepted 
by  interlopers.  Then,  in  the  mill  case,  what  was  held 
was,  not  that  the  two  millowners  mtistj  but  that  they 
mighty  bring  a  joint  action  for  an  injury  which  affected 
both  their  mills.  If  this  bill  was  confined  to  the  prayer 
for  account,  the  argument  might  possibly  apply,  for  I 
see,  that  very  great  di£BicuIty  may  arise  in  taking  any 
account  that  may  be  asked  for.  But  the  question  now  is, 
whether  or  not  the  Plaintiff  would  be  entitled,  at  the 
bearing,' to  restrain  the  use  of  this  trade  mark,  in  conse- 
quence of  the  injury  to  her,  of  having  inferior  articles 
palmed  upon  the  public  as  of  the  manufacture  of  a  firm 
entitled  to  use  the  name  of  Dent — whether  this  is  not  a 
wrong  which  the  Court  would  restrain,  by  injunction, 
irrespectively  of  any  question  as  to  the  amount  of  profits 
made  by  these  means.  It  was  contended,  that  there  was 
no  distinct  averment  of  specific  damage ;  but  I  think,  it  is 
quite  enough  to  aver,  as  the  bill  does,  that  these  articles 
were  manufactured  and  marked  with  the  trade  mark  in 
question,  without  the  consent  of  the  Plaintiff  or  of  the 
other  person  entitled  to  use  the  name  of  Dent, 


1861. 
Dbmt 

V. 

TuBWw : 

TUCKBR 

V, 
TURPItf. 

JudgmenU 


There  is  an  authority  at  law  to  the  effect,  that  an 
averment  of  special  damage  is  not  necessary  under  such 
circumstances.  I  refer  to  Blofeld  v.  Payne  (a).  There 
the  declaration  stated,  that  the  Plaintiff  was  the  inventor 
of  metallic  hones,  and  use<f  a  wrapper,  denoting  them  to 
be  his,  and  that  the  Defendants  used  a  wrapper  similar  to  the 
Plaintiff's,  whereby  the  Plaintiff's  goods  were  depreciated 
in  value.    It  appeared,  that  the  Defendants  had  used  the 


(a)  4  B.  &  Ad.  410. 
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Plaintiff's  wrapper,  but  no  specific  damage  was  proved. 
The  question  left  to  the  jury  was,  whether  the  Defendants' 
hones  were  inferior ;  but,  even  if  not  so,  the* learned  judge 
said,  that  the  Plaintiff  was  entitled  to  some  damages,  as 
his  right  had  been  invaded.  The  jury  found  for  the 
Plaintiff,  with  a  farthing  damages,  thinking  the  Defend- 
ant's hones  not  inferior.  Leave  [was  given  to  enter  a 
nonsuit,  and,  on  the  motion  pursuant  thereto,  it  was  held^ 
that  enough  was  proved  to  entitle  the  Plaintiff  to  recover. 
So  TauntoUi  J.,  says  in  Marzetti  v.  Williams  (a),  "  There 
are  many  instances  where  a  wrong,  by  whicli  the  right  of 
a  party  may  be  injured,  is  a  good  cause  of  action,  although 
no  actual  damage  be  sustained."  If,  therefore,  the  facts 
are  established,  as,  for  the  purposes  of  the  demurrer,  I 
must  assume  them  to  be,  that  the  Plaintiff  and  another 
have  the  right  to  use  a  distinct  trade  mark,  and  that  the 
Defendants  have  fraudulently  used  this  mark  without 
the  consent  of  either  of  the  persons  entitled,  I  must  hold^ 
that  each  of  the  persons  entitled  to  the  mark  has  a  right 
of  action  for  the  fraud,  without  averring  specific  damage^ 
and  a  right  which  this  Court  would  struggle  to  protect, 
irrespectively  of  any  such  damage,  by  granting  an  injunc- 
tion, even  though  the  other  relief  asked  for  might  be 
refused. 


Clearly  the  Plaintiff  would  not  be  obliged  to  make  the 
owner  of  the  other  business  a  party,  for  the  purpose  of 
obtaining  an  injunction,  nor  yet  for  this  other  part  of  the 
relief  which  is  asked,  viz.  to  have  the  mark  erased  from 
every  watch  manufactured  by  the  Defendants.  All  that 
relief  might  well  be  obtained  without  joining  the  other 
firm. 

With  respect  to  the  other  ground  of  demurrer,  Hine 
V.   Lart  goes   a   long    way*      The    counter   authorities 


(a)  1  B.  &  Ad.  426. 
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cited  only  amount  to  this,  that  there  may  be  a  question  of 
parties,  either  here  or  at  law.  The  point  isy  whether,  by 
having  asked  for  an  account,  the  Plaintiff  has  made  the 
owner  of  the  other  business  a  necessary  party.  As  to  that 
I  will  hear  the  Plaintiff's  counsel. 


]86l. 
Demt 

V. 

Tubpik: 
Tucker 

V, 
TURPIN. 

Judgment. 


Mr.  Giffard,  Q.C.,  and  Mr.  Walford,  for  the  Plaintiff;—     ^rgumtnt. 

It  is  enough  that  we  show  ourselves  entitled  to  some 
relief.  The  vrant  of  parties,  even  supposing  them  to  be 
necessary  for  part  of  the  relief,  is  not  a  sufficient  ground 
for  a  demurrer  to  the  other  parts  of  the  bill.  If  we  had 
brought  the  other  party  here,  she  could  have  demurred. 
It  is  said,  that  the  damage  must  be  apportioned  in  this 
suit  between  one  firm  and  the  other.  But,  if  the  Defendants 
deny  our  right  to  an  account,  it  is  for  them  to  show  that 
the  whole  damage  was  to  the  other  firm,  or  to  point  out 
how  much  was  to  them  and  how  much  to  us.  They  cannot 
call  on  us  to  relieve  them  from  the  embarrassment  which 
is  the  result  of  their  firaud. 

The  cases  at  law  do  not  apply.  Iii  the  mill  case^  the 
only  decision  was  that  the  Plaintiffs  might  join;  other- 
wise actions  would  be  multiplied.  There  is  no  such 
decision  as  this,  that,  where  several  persons  are  libelled 
or  assaulted,  all  must  join.  In  the  note  to  that  case  (a) 
the  authorities  are  collected,  and  amount  only  to  this,  that 
the  remedy  may  be  joint  where  there  is  a  joint  right  and 
a  joint  injury,  so  that  the  damages  would  accrue  to  the  two 
jointly.  Here  the  injury  is  not  joint,  first,  because  the 
interests  are  severable  ;  and,  secondly,  because  this  is  not 
a  bill  seeking  relief  for  the  invasion  of  property,  but  for  a 
fraudulent  representation ;  and,  in  the  note  before  cited,  it 


VOL.  II. 


(a)  2  Wms.  Saund.  117. 
L 
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is  said,  that,  if  a  man  impute  a  crime  to  two,  there  can 
be  no  joinder,  nor  in  any  case  of  slander  except  of  partners 
in  their  business,  and  then  only  so  far  as  relates  to  the 
joint  damage. 

Lupton  T.  White  (a)  lays  down  the  principle  applicable 
in  cases  of  fraud.  If,  by  committing  a  fraud,  the  Defendant 
has  put  a  difRculty  in  the  Plaintiff's  way,  it  is  his  own 
fault,  and  he  must  suffer.  The  Defendants  must  get  oyer 
any  difficulties  in  the  adjustment  of  the  account.  Then 
we  may,  if  so  minded,  at  the  hearing,  abandon  that  part  of 
the  relief  which  is  said  to  require  the  presence  of  other 
parties. 

[The  Vicb-Cha5CKLL0R. — If  other  parties  are  necessary 
for  any  part  of  the  relief  asked,  that  is  enough  to  support 
a  demurrer  for  want  of  parties.] 

We  could  not  join  them  as  Plaintifis  without  their  con- 
sent ;  and,  if  we  made  them  Defendants,  they  might  demur* 
In  such  a  suit  they  could  get  no  relief,  and  must  have  an 
independent  suit  of  their  own. 

As  to  tlie  cases,  the  rule  in  equity  is  not  the  same  as  it 
is  said  to  be  at  law :  Millington  v.  Fox  {b\  Dixon  t. 
Fawcu8(fi). 

Then  the  51st  section  of  the  Chancery  Improrement 
Act  id)  relieves  us  of  the  difficulty,  supposing  that  it  would 
have  existed  under  the  old  practice. 

Mr.  Rolt^  in  reply : — 

There  is  no  authority  for  the  proposition,  that  the 
possibility  of  waiving  part  of  the  relief  is  an  answer  to 
a  demurrer  for  want  of  parties. 


(a)  15  Yes.  432. 
(h)  3  My.  &  Cr.  338. 


(e)  0  W.  R.  414. 

(d)  15  k  10  Vict.  c.  86. 
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Then  the  analogies  insbted  on,  of  a  libel  or  assault  on 
several  persons,  do  not  apply,  because  the  right  claimed 
here  devolyed  from  a  common  ancestor  on  the  Plaintiff 
and  the  testator's  other  successors.  The  wrong  is  to  the 
entire  right.  It  mast  be  assessed  as  to  the  whole  and 
then  apportioned,  which  cannot  be  done  in  the  absence 
of  one  of  the  parties. 

Lastly,  the  principle  derived  from  Lupton  v.  ffhite  is 
foreign  to  this  case.  That  was  only  a  decision,  that  a 
person  who  mixes  another's  property  with  his  own  must 
bear  the  consequences.  But,  here,  the  mixing  of  the  rights 
is  not  our  act  at  all.  If  one  of  the  two  firms  had  licensed 
me^  there  would  have  been  no  wrong.  The  real  question 
is,  whether  it  is  a  proper  case  for  two  suits,  and  it  clearly 
is  not. 

[It  was  arranged,  that  the  question  in  Tueier  y«  Turpin 
should  be  left  to  the  judgment  of  the  Court,  without 
fiirther  argument.] 
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Vice-chancellor  Sir  W.  Paoe  Wood:— 

The  question  raised  in  these  suits  is  rather  singular. 
The  Plaintiff  in  each  suit  seeks  redress  for  the  alleged 
piracy  of  a  trade  mark,  the  right  to  use  which  is  enjoyed 
independently  by  both  Plaintifis,  who  have  derived  their 
title  from  a  common  ancestor.  It  is  rather  to  be  regretted 
that  they  did  not  distinguish  their  trade  marks,  but  both 
firms  continued  to  use  the  old  trade  mark,  as  they  had 
an  undoubted  right  to  do.  Upon  the  demurrers,  the 
Defendants  must  be  regarded  as  wilful  invaders  of  these 
rights.  I  have  no  doubt,  as  I  have  before  said,  that  each 
Plaintiff  has  an  equity,  in  respect  of  the  wrong  done  to 
himself,  to  restrain  the  use  of  the  trade  mark  by  the 
Defendants,  and  to  have  it  erased  from  the  articles  on 
which  it  has  been  wrongfully  impressed,  and  this  even 

l2 
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without  proof  of  special  damage.  That  equity,  I  think, 
could  clearly  be  sustained  by  either  Plaintiff  in  a  suit  ta 
which  the  other  was  not  a  party ;  and  the  only  diiBculty  I 
felt  related  to  the  account  which  is  prayed  by  each  bill. 
Even  this  vanishes  when  the  frame  of  the  bill  is  considered. 
The  second  and  third  paragraphs  of  the  prayer  in  each  case, 
when  taken  together,  only  ask  for  an  account  with  a  view 
to  the  individual  benefit  of  the  Plaintiff,  the  payment  asked 
for  being  limited  to  such  portion  of  the  Defendant's  profits,  as 
the  Plaintiff  should  appear  to  be  entitled  to.  It  may  be  very 
difficult  to  ascertain  this  proportion,  but  there  is  no  defect 
of  parties,  because  each  Plaintiff  asks  only  for  her  own  share. 


There  is  a  valuable  note  in  WilUams'a  Saunders  to 
the  case  of  Coryton  v.  Lithebye,  which  throws  much 
light  upon  the  question.  The  authorities  are  there 
collected,  and  this  principle  is  clearly  to  be  deduced 
from  them,  that,  if  a  wrong  is  done,  which  affects  two 
persons  having  a  joint  interest  in  the  right  which 
is  invaded  and  in  the  damages  to  be  recovered,  there 
both  must  join  in  an  action  for  damages.  But,  if 
two  persons  are  injured  in  several  capacities  by  the 
same  wrongful  act,  there  each  may,  and  in  one  case — 
that  of  a  crime  being  imputed  to  two  persons — it  was  laid 
down  that  each  must,  sue  separately.  The  learned  editor 
mentions  this  clear  illustration  of  the  principle : — Two 
persons  who  have  suffered  from  a  robbery  bring  an  action 
against  the  hundred.  If  they  are  partners  and  the  rob* 
bery  was  of  joint  property,  they  should  sue  jointly  ;  but,  if 
the  property  did  not  belong  to  both,  each  most  sue  alone. 
It  appears  to  me^  on  principle,  that  a  person  who  is  a  mere 
wrongdoer  cannot  call  in  aid  any  circumstance  of  this 
kind.  The  wrong  may,  perhaps^  be  said  to  be  done  to  a 
common  right ;  but  then  an  account,  such  as  is  prayed  by 
each  of  these  Plaintiffs,  relates  to  the  damage  suffered  by 
that  Plaintiff  individually  in  which  the  other  cannot  pos- 
sibly be  interested.     It  has  been  compared  to  the  case  of 
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slandering  two  partners  in  their  trade.  The  wrong  there 
may,  to  a  certain  extent,  be  considered  as  an  injury  to 
a  common  rights  so  as  to  entitle  the  partners  to  bring  a 
joint  action.  But  the  two  persons  are  not  interested  in 
common  in  all  the  consequences  of  the  injury,  for  each 
suffers,  not  only  the  joint  but  special  damage;  and,  if  an 
account  can  be  had,  each  is  entitled  to  it  separately,  be- 
cause neither  can  take  compensation  for  that  part  of  the 
loss,  which  the  other  has  personally  sustained. 

It  was  argued,  in  support  of  the  demurrer,  that  there 
can  only  be  one  action  where  there  is  common  damage  > 
but  even  in  the  mill  case,  which  was  relied  on  in  favour 
of  this  viewj  the  decision  was  not,  that  two  Plaintifis  in 
such  circumstances  must  join,  but  only  that  they  may ; 
and  the  reason  given  for  this  is,  that  otherwise  there 
would  be  separate  assessments  of  damage;  and  the 
Plaintiifs  were  entitled  to  join  to  have  the  damages 
assessed,  once  for  all,  in  a  single  action.  But  it  is  possible 
that  one  of  two  injured  persons  might  not  care  about  the 
remedy  of  an  injunction,  for  which  this  Court  is  especially 
applied  to ;  and  the  other  ought  not,  on  that  account,  to  be 
deprived  of  all  redress.  It  is  extremely  difficult  to  say, 
that,  because  there  is  in  some  sense  a  common  wrong  done 
to  a  common  right,  therefore,  it  is  necessary  that  a  suit 
should  be  brought  by  both  parties  together. 

As  against  the  wrong-doer,  it  may  fairly  be  urgcd^  that 
the  mischief  is  of  his  own  creation.  He  has  no  right  to 
complain  of  the  consequences  of  any  technical  difl&culty, 
which  may  arise  from  his  own  wrongful  act ;  and,  though 
it  may  be  a  hardship  on  him  to  be  involved  in  more  than 
one  suit,  still,  it  is  his  own  fault ;  and  I  think,  I  am  bound 
to  overrule  the  demurrers.  It  is  possible,  that  one  suit 
would  have  been  sufficient ;  but  I  thinks  I  must  neverthe- 
less follow  the  usual  course,  and  make  the  Defendants, 
as  the  failing  parties,  pay  the  costs. 


1861. 


JudgmtnL 
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1861. 
Dtc.  4lh. 

Parl^iu.  FORD  r.  TYNTE. 

claimed  Deer,   rf\ 

Deer  !n  a  X  HIS  was  a  Suit  by  an  incumbrancer  on  the  life  estate 

^^'mJSV  of  the  Defendant,  C.  J.  K.  Tynte.     Part  of  the  property 

*h"ttef ^d**  consisted  of  a  lawful  deer  park,  granted  by  the  Crown  in 

cease  to  be  the  reign  of  James  L  and  attached  to  a  mansion  house  at 

Sheritance.  Halswell.     The  receiver  appointed  in  the  cause  had  pro- 

Therefore,in  posed  to  let  the  park. 

» suit  by  in-       '^  '^ 

cumbraDcera 

m^T^^r      The  property  was  rested,  after  the  death  of  the  tenant 

pwk  and  for  life^  in  the  Defendant,  Charles  Tynte,  for  life,  with 
other  pro-  ^ 

perty,  an  ap-  remainder  to  his  in&nt  son  in  tail.  These  remainder- 
nmainder^  men  took  out  a  summons  to  obtain  a  direction,  that 
▼eiS  Sie^     ^^^  ^^^^  ^^^  should  not  be  let  otherwise  than  as  a 

ceiver  from      Jeer  park  and  under  corenants  providinir  for  the  main- 
letting  the  ^  . 
park,  except     taining  of  the  park  and  the  herd  of  deer ;  and  that,  in 

and  with^-  ^^  mean  time,  the  receiver  might  be  directed  to  keep  up 

fo/  *^8endn    *"^  maintain  the  same  as  a  park,  and  to  keep  up  the  herd 

the  deer,  wae    of  deer  therein.    Thi»  summons  was  adjourned  into  court. 

eyidencethat    By  the  evidence  it  appeared^  that  the  park  had  always 

rwlat™^7*'*  ^^^  l^ept  up  as  a  park  since  the  original  grant.     The 

Considera-     park  was  114  acres  in  extent,  and  contained  about  500 

cumatanws,      ^ecr.    The  system  of  management  was  this :— In  June  of 

which  amoun*  ^^^h  year  the  does  were  watched,  and  the  fawns,  when 

to  a  reclaim-  •'  ^  '  ^  ' 

ing  of  deer  for  dropped,  were  marked  in  the  ears,  in  order  to  preserve  a 
^^^'  record  of  their  age.  From  two  to  four  deer  were  taken 
every  January  and  put  into  a  stable  to  fatten,  and,  when 
fat,  were  shot  there.  In  the  winter  the  deer  were  fed  in 
the  open  park  with  hay  and  beans,  and  fattened  in  the 
summer  with  the  grass  of  the  park,  and  those  fit  for  killing 
were  shot  there.  The  park  had  never  been  cropped,  or 
the  produce  thereof  let  or  sold  or  in  any  way  turned  to 
profit,  but  it  had  always  been  enjoyed  as  an  api>endage  to 
the  mansion. 
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Mr.  Giffard,  Q.C.,  and  Mr.  Kingdom,  for  the  motion  ; —        if^il^ 

Deer,  in  a  lawful  park,  are  attached  to  the  inheritance :  p. 

Case  of  Swans  {a),  2  BlacksL  Coram.  (J),  Davies  v.  Titntb. 
Powell{c\,  Liford^s  ease{d).  A  lawful  park  can  only  be  Argumeni. 
created,  as  this  was,  by  Royal  grant,  and^  if  once  disparked, 
cannot  be  restored  without  a  fresh  grant.  The  conditions 
of  a  lawful  park  are^  vert,  venison,  and  inclosure,  and,  if 
once  the  deer  are  removed,  it  is  disparked  and  all  the 
privileges  are  gone :  Monopolies  case  (e),  3  Cruise,  Dig.  (/), 
2  Inst.(y).  The  remaindermen,  therefore,  have  a  right 
to  have  the  park  maintained  ;  and  it  is  waste  in  a  tenant 
for  life  to  do  any  thing  to  sever  the  deer  from,  the 
inheritance. 

The  authority  which  will  be  relied  on  on  the  other  side  is 
Morgan  v.  Abergavenny  (A),  which  is  to  the  effect,  that  deen 
when  they  have  been  reclaimed  and  domesticated,  become 
personal  chattels  and  pass  to  the  executor.  But  it  would 
be  an  extraordinary  thing  if  the  tenant  for  life,  by  com- 
mitting an  act  of  waste,  which  the  reclamation  of  the  deer 
would  clearly  be,  could  thereby  acquire  a  title  to  property 
which,  but  for  his  own  wrong,  would  have  remained 
attached  to  the  inheritance.  It  is  strange,  that  this  point 
does  not  seem  to  have  been  taken  in  the  argument  of  that 
case.  In  Mr.  Justice  IVilles^  edition  of  SmitlCs  Leading 
Gases  (J)  the  authority  of  this  case  is  questioned ;  and, 
at  any  rate,  this  Court  will  not  allow  a  tenant  for  life  to 
take  advantage  of  his  own  wrongful  act. 

Farther,  the  evidence  here  does  not  prove,  that  the  deer 
have  been  reclaimed.  It  is  true,  they  are  fed  with  hay  in 
the  winter;  but  it  can  scarcely  be  thought^  that  throwing 
down  a  truss  of  hay  in  the  park  can  have  the  effect  of 

{a)  7  Rep.  15  h,  17  b.  (J)  Page  247. 

{b)  Page  428.  (g)  Page  109. 

(e)  Willea,  46.  (h)  8  C.  B.  768. 

(d)  11  Rep.  46  b,  50  b.  (i    4th  ed.,  vol.  1,  p.  331 

(e)  11  Rep.  84  b,  8?  a. 
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transferring  the  property  to  the  tenant  for  life  ;  and  there 
is  no  baying  and  selling  for  profit,  as  there  seems  to  have 
been  in  Morgan  v.  Ahergccoenny. 

[They  also  cited  Co.  Litt.{a),  Rowland  v.  Morgan(J>\ 
Attorney- General  v.  Duke  of  Marlborough  (^c)^  Turner  v. 
Wright{d).'\ 

Mr.  RoUy  Q.  C,  and  Mr.  Southgatey  for  the  Plaintiff, 
were  not  called  upon. 

Mr.  Briggs  appeared  for  the  tenant  for  life,  and  Mr. 
Beavan  for  the  first  incumbrancer. 


Judgment.       ViCE-ChANCBLLOR  SiR  W.  PaGE  WoOD  ; — 

I  do  not  think  it  is  possible  to  get  over  the  case  of 
Morgan  v.  Abergavenny^  which  is  precisely  in  point; 
indeed,  if  anything,  it  was  rather  a  stronger  case  than 
this.  The  area  of  the  park  was  much  more  considerable 
than  in  the  present  case,  and  the  evidence  of  the  reclama- 
tion of  the  deer  was  to  this  effect : — The  deer,  ordinarily, 
had  the  range  of  the  old  park,  and  were  attended  by 
keepers  and  fed  in  the  winter.  The  deer  were  watched 
in  the  falling  season,  and  the  fawns  marked.  At  times, 
certain  of  the  deer  were  selected  from  the  herd  and 
caught,  with  the  assistance  of  muzzled  dogs,  and  turned 
into  an  inclosure  or  into  pens  to  fatten.  The  ordinary 
mode  of  killing  was  by  shooting ;  and  some  of  the  deer  are 
described  as  being  very  tame,  coming  close  to  the  kee^yers 
when  called  at  feeding  times.  Witnesses  were  also  called 
to  prove,  that,  of  late  years,  deer  had  been  commonly 
bought  and  sold  for  profit,  like  sheep  and  other  animals. 

Here  the  deer  seem,  if  anything,  tamer  still ;  for  the 


ia)  2:}d.  a. 

(h)  2  Ph.  7C4. 


(o)  3  Madd.  408. 
(d)  8  W.  II.  67o. 
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keeper  is  apparently  able  to  take  such  as  he  intends  to 
lock  up^  without  using  any  special  means.  It  was 
suggested,  as  a  distinction  between  the  two  cases,  that, 
in  Morgan  r.  Abergavenny^  the  deer  were  bought  and  sold 
for  profit ;  but  I  do  not  think,  that  is  the  meaning  of  the 
evidence  as  reported.  All  that  it  goes  to  show  is^  that  the 
purchase  and  sale  of  deer  for  profit  was  a  common  practice, 
not  that  it  was  the  practice  on  that  estate.  In  its  facts^ 
therefore,  the  authority  is  on  all  fours  with  this ;  and  I  find 
Chief  Justice  Wilde  asking  what  would  be  a  reclaiming  of 
deer  in  a  park,  except  what  was  done  there ;  and,  in  deliver- 
ing the  judgment  of  the  Court,  Mr.  Justice  Maule^  after 
stating  the  substance  of  the  evidence  and  the  finding  of 
the  jury  that  the  deer  were  reclaimed,  said^  not  only  that 
the  question  was  rightly  left  to  the  jury,  but  that  there 
were  no  sufficient  grounds  for  saying  that  they  had  come 
to  a  wrong  conclusion. 


1861. 

FOBD 

Ttntb. 
Judgment, 


I  must,  therefore,  hold,  that  these  deer  have  been 
reclaimed^  and  are  no  longer  ferse  naturie.  It  was  con- 
tended, indeed,  that,  in  the  argument  in  Morgan  v.  Aber- 
gavenny^ the  fiict,  that  the  reclamation  of  the  deer  by  a 
tenant  for  life  would  be  an  act  of  waste,  was  overlooked. 
But,  even  if  it  would  be  so,  I  find  the  point  clearly  referred 
to  in  the  report  of  Serjeant  TalfouriTs  argument,  where 
it  is  said,  "  If  venison  be  indispensable  to  the  subsistence 
of  the  firanchise,  it  would  be  strange  if  it  should  be 
held  to  be  destroyed  unless  each  successive  possessor 
thought  fit  to  bequeath  the  deer  to  the  person  next 
entitled  to  the  inheritance;"  and,  indeed,  the  argument 
answers  itself.  To  reclaim  the  deer  is  an  act  of  waste, 
precisely  because  it  makes  them  no  longer  venison  in 
a  park  but  chattels,  like  any  other  domesticated  ani- 
mals. But  it  is  a  fallacy  to  say,  that  the  tenant  for 
life  acquires  the  property  by  such  an  act  of  waste. 
Instead  of  adding  to  his  property,  this  act  causes  the  for- 
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1861.        feiture  of  his  interest ;  and  the  remedy  in  such  a  ease  would 

FoBD        be  to  insist  upon  the  forfeiture,  if  the  fact  could  be  esta- 

Ttntb.       blished.     It  does  not  appear  (nor  would  it  be  material 

Jvdm  t      ^^^  ^^^  present  purpose  if  it  did),  that  the  reclamation  of 

the  deer  was  the  act  of  the  tenant  for  life.     What  is  proved 

is,  that  the  deer  are,  in  fact,  completely  reclaimed  ;  and^ 

even  if  this  had  been  done  by  the  tenant  for  life,  it  could 

not  be  said,  that  this  Court  was  allowing  him  to  take  the 

benefit  of  his  own  wrong,  because,  in  reality,  any  benefit 

accruing  to  him  would  be  due  entirely  to  the  neglect  of 

the  parties  interested,  in  not  proceeding  on  the  forfeiture 

which  they  say  has  taken  place. 

The  case,  therefore,  comes  to  this : — On  the  authority 
of  Morgan  v.  Abergavenny^  I  must  hold,  that  these  deer 
are  tame,  and  no  longer  part  of  the  inheritance.  That 
being  so,  why  am  I  to  prevent  the  receiver  from  letting 
the  land  without  maintaining  the  herd  ?  The  only  possible 
question  between  these  parties  is,  as  to  the  steps  which 
the  remaindermen  may  hereafter  be  entitled  to  take  with 
respect  to  any  acts  done  to  reclaim  the  deer.  That  ques- 
tion has  nothing  to  do  with  the  application  to  let  the  land, 
the  deer  being,  in  fiict,  reclaimed ;  and,  this  being  so,  I 
cannot  interfere  to  prevent  the  receiver  from  letting  in  the 
best  way  he  can. 

The  motion  will,  therefore,  be  refused,  as  to  the  Plain- 
tiffs, with  costs.  The. first  incumbrancer's  costs  must  be 
added  to  his  security. 
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1800. 
March  29M. 
^  A^.  /j  y6'      Administration 

BENNETT  V.  LYTTON:        "^^^^      -Execuiort- 

,-.  I,  /  Indemnity  by 

Re   SANFORD'S   TRUST.-^**?"  ^.^^eerte- 

T  ^i^^¥^^^*    f:^ 

IN  this  case,  a  creditor's  suit,  Darville  v.  Lytton.  had  been  S3  #■  S3  Vict, 
prosecuted,  in  which  the  accounts  were  taken  and  all  the  *  '  •  • 
present  debts  paid.  Bennett  v.  Lytton  was  a  subsequent  bringhig*facu 
legatee's  suit  in  respect  of  the  same  estate,  in  which  a  [Jj*^  rt^'^'^d 
decree  was  made,  and  the  accounts  in  the  creditor's  suit  diitribating 
were  ordered  to  be  adopted.  Tliese  proceedings  took  underiudiree- 
place  before  the  passing  of  22  &  23  Vict.  c.  35.  ab2>iuteiy  pro- 

tected againit 
any  future 

A  petition  was  now  presented  in  the  legatee's  suit,  and  claims  j  and  the 
under  Lord  St.  Leonards*  Act,  for  payment  of  the  legacies,  ©fa  editor, 
The  executors  claimed  to  have  a  portion  of  the  assets  ^  covenant 

'^  or  otherwise,  u 

retained,  to  indemnify  them  against  the  covenants  in  a  agaiD«tthe 
lease  which  formed  part  of  the  assets  and  had  been  as*   ^^. 
signed  to  a  purchaser ;  and  it  appeared,  in  evidence,  that  of  the  estate 
the  lease  was  held  at  a  ground  rent  of  £40,  that  the  or  leaseholds 
property  was  let  at  a  rent  of  £400,  and  that  no  present  rent-ithe^'^** 
liability  existed,  nor  any  fiiture  liability  in  respect  of  any  "^Jj"^*^"* 
fixed  sum  covenanted  to  be  laid  out  on  the  premises.  bnted  without 

retaining  assets 
to  indemnify 
— —  the  executors 

against  liability 

Mr.  EUis,  for  the  Petitioners :—  SJou*  ~^*" 

rrN  .„,..,  ,  1       ,  ,  Whether  the 

The  executors  will  be  perfectly  protected  by  the  order  statute  ss&ss 
of  the  Court,   without  retaining  any  assets:    Dean  v.  retrospective 
Allen  ia).   Waller  y.  Barrett  {b).      .  Q^f"""*^ 

The  27th  section  of  Lord  St.  Leonards^  Act  also 
protects  the  executors,  if,  as  we  submit,  the  Act  is  re- 
trospective.    By  that  section  executors  are  indemnified, 

(a)  20  Beav.  1.  (b)  24  Beav.  413. 
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and  are  at  liberty  to  distribute  the  residuary  estate,  upon 
setting  apart  a  sufficient  fiind  to  answer  any  future  claim 
that  may  be  made  in  respect  of  any  fixed  and  ascertained 
sum  covenanted  by  the  lessee  to  be  laid  out  on  the  pro- 
perty, and  upon  assigning  the  lease  to  a  purchaser.  Here, 
there  is  no  such  covenant  to  lay  out  money,  and  the  clause 
is  an  absolute  indemnity. 


In  Dodson  v.  Samuel  (a),  Vice-Chancellor  Kindersley 
considered,  that  this  section  was  not  retrospective ;  but 
that,  was  an  application  to  withdraw  assets  which  had 
been  previously  set  apart,  and  is,  therefore,  distinguishable. 
Other  clauses  of  the  Act  have  been  held  retrospective  in 
Page  v.  Bennett  (J)  and  Re  Miles  (c). 

[The  Vicb-Chancellor. — It  appears,  that  Vice-Chan- 
cellor Kindersley  decided  Dodson  v.  Samuel  as  he  did, 
because  he  thought  himself  bound  by  the  principle  of  the 
decision  of  the  Court  of  Exchequer  Chamber  in  Jackson 
V.  Woolley{d).'\ 

Mr.  Boyle,  for  a  legatee,  cited  March  v.  Russell  {e). 

Mr.  Freeman  for  another  legatee. 

Mr.  Waller,  for  the  executors.— We  only  desire  to  be 
protected,  and  do  not  otherwise  oppose  the  petition. 


Judgment.     ViCE- CHANCELLOR  SiR  W.  PaOE  WoOD:— 

I  think,  the  doctrine  laid  down  by  the  Master  of  the 
Rolls  so  reasonable,  and  so  consistent  with  justice,  that  I 


(fl)  6  Jar.,  N.  S.,  137. 
(h)  8  W.  R.  300. 
(e)  Id.  54. 


(rf)  8  EU.  &  B.  784. 
(0  .3  My.  &  Cr.  31. 
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am  quite  disposed  to  adopt  the  rule ;  and  I  think^  I  have 
acted  on  the  same  principle  myself^  in  a  case  where  there 
were  covenants  of  the  testator  to  secure  the  payment  of 
certain  annuities,  and  also  considerable  liabilities  in 
respect  of  rents.  In  that  case,  in  chambers^  I  followed 
the  authority  of  the  Master  of  the  Rolls,  and  distributed 
the  whole  estate-  Where  executors  bring  all  the  facts 
plainly  before  the  Court,  and  distribute  the  assets  under 
its  direction^  they  will  be  protected  from  any  future  suit. 
The  only  possible  question  is^  whether  any  person,  not  a 
party  to  the  suit,  might  not  be  in  a  position  to  say,  that 
the  administration  suit  was  res  inter  alios  acta ;  but  this 
difficulty  is  removed  by  the  consideration,  that,  in  the 
administration  of  assets  on  behalf  of  creditors,  the  Court 
has  already  assumed  the  jurisdiction  of  restraining  any 
creditor  who  will  not  make  his  proceedings  subservient 
to  the  directions  of  the  Court.  Founding  myself^  there- 
fore, upon  this  established  principle,  it  will  be  necessary 
to  have  the  petition  amended^  so  that  the  order  may 
be  made  not  in  the  legatee's  but  in  the  creditor's  suit,  in 
which  I  am  distributing  the  remainder  of  these  assets. 
There  is  never  any  necessity  for  retaining  assets  in  order 
to  protect  the  executors,  they  being  fiilly  indemnified  by 
the  direction  of  the  Court ;  and  even  with  regard  to  the 
interests  of  creditors  in  a  case  like  this,  where  the  Court 
has  before  it  the  covenant  for  rent  with  no  statement  of 
any  special  liability  existing  upon  it  at  this  moment,  there 
is  no  ground  for  retaining  any  portion  of  the  assets. 


I860. 
Bbnnbtt 

V. 

Lytton  : 

Rk 

Samford's 

Tkust. 

Judgment* 


It  is  not  an  entirely  satis&ctory  reason  for  taking  such 
a  course,  to  say,  that  the  annual  value  of  the  property  is 
much  greater  than  the  rent  payable  under  the  covenant, 
because  the  houses  might  be  burned  down  at  any  time. 
It  is  possible,  indeed,  that  the  burden,  which  would  arise 
in  that  event,  might  be  regarded  as  a « mere  contingent 
liability,  which  is  not  allowed  to  impede  the  administra- 
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I860. 
Bbnnbtt 

V. 

Lttton  : 

R> 

Sanpord's 

Trust. 


tion  of  assets,  even  at  law ;  and,  supposing  the  question 
to  be  reduced  to  the  simple  liability  for  rent,  it  would  be 
certainly  something  to  say,  that,  if  the  executors  were  liable, 
they  would  have  an  ample  indemnity.  But  I  think  it  better  to 
rest  upon  the  broad  principle  enunciated  by  the  Master  of  the 
Rolls  on  several  occasions;  and^  so  long  as  that  rule 
remains  unaltered,  I  think  it  so  convenient  and  advanta- 
geous, even  for  creditors  themselves5  in  the  administra- 
tion of  assets,  that  I  shall  most  willingly  adopt  it 


As  to  the  other  point  upon  Lord  St.  Leanarda*  Act,  I 
believe,  there  is  every  probability  of  the  doubt  being 
removed,  by  legislation  (a).  At  the  same  time  I  may  say, 
that  I  am  surprised  that  any  difficulty  should  have  been 
felt,  my  own  impression  being  quite  clear,  that  the  Act  is 
throughout  retrospective.  However,  I  prefer  to  rest  my 
decision  on  the  broader  ground,  that  executors  who  act 
under  the  direction  of  the  Court  will  bo  protected ;  and 
that  those  who  may  afterwards  dispute  the  propriety  of 
the  application  of  the  assets  must  proceed  against  the 
legatees.  I  am^  therefore,  of  opiniouj  that  it  is  not 
necessary  to  set  apart  any  portion  of  the  estate 'against 
the  liabilities  upon  the  covenants. 


(a)  Thestat.  23  &  24  Vict. 
c.  38,  passed  shortly  after  the 
date  of  this  jadgment,  enacted 
(sect.  12)  that  the  32nd  section 
of  the  22  &  23   Vict.   c.   Sb, 


should  operate  retrospectively. 
There  appears  to  have  been  no 
similar  enactment  with  reference 
to  the  other  sections. 
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RALLI V.  THE  UNIVERSAL  MARINE  INSURANCE     shi^piMg- 
COMPANY  AND  OTHERS  ^^s'u 

of  Cargo  afloat 

On  the  9th  of  January,  1861,  the  Plaintifis,  the  then  dorsment*'^' 

owners  of  a  cargo  of  3,450  chetwerts  of  wheat  shipped  on        '^^  *^'  ^ 
°  A  contract  for 

board  the  ship  Aatraa,  then  lying  at  Oci6««a,— effected  the  sale  of  a 
through  their  broker,  the  Defendant  lonides,  two  policies  3l^\^  "JJJfud- 
of  insurance  on  the  cargo,  one  with  LlaycTs  for  £4,000,  and  jngfriigiit  »nd 

*-'  "^  insurance,    sii- 

another  with  the  Defendants,  the   Universal  Marim  In-  paiating  for 

**  payinent  in 

surance  Company,  for  ^^3,000.  exchange  for 

The  ^3,000  policy  was  expressed  to  be  ''upon  3,450  ^^J^^fuS 
chetwerts  wheat  valued  at   0^7,000  including  .£^200   on  jj^^^^'^^ 
advances    ....    at  and  from   Odessa  to  a  port  or  approved  un- 
ports  of  discharge  in  the  United  Kingdom,  with  leave  to  fo^  ^hose  sol- 
call  for  orders  ;  including  all  risk  of  craft ;  warranted  free  of  ^J^e  Tot'^to^d 
capture  and  seizure,  and  the  consequences  of  any  attempt  responsible," 
thereat :"  and  the  Company  thereby  agreed  that  the  insiir-  ference  being 
anoe  should  commence  upon  the  ship  at  and  from  as  above,  ^^^^g  poUcy*)*" 
and  should  continue  until  she  had  moored  at  anchor  in  good  does  not  operate 

^  as  an  assign- 

Safety  at  her  place  of  destination,  and  for  such  period  after-  ment  of,  or  ne- 

wards  not  exceeding  twenty-four  hours  from  such  mooring ;  the  purchaser 

and  upon  the  freight  and  goods  or  merchandise  on  board  TOUciweSctod 

thereof  from  the  loading  of  the  said  goods  or  merchandise  on  9"  the  cargo  at 

board  the  said  ship  at  as  above,  and  until  the  said  goods  or  shipment  (a). 

merchandise  should  be  discharged  and  safely  landed  at  as      l^^re^ore, 

°  •^  where,  under 

above.  such  a  contract, 

the  cargo 
baying  fallen  in  value  since  the  shipment,  the  vendor  short  indorsed  snch  a  policy  for  an 
amount  sufficient,  in  tbe  events  which  happened,  to  indemnify  the  purchaser  against  the  loss  of 
the  ship,  reserving  to  himself  the  balance,  which  the  underwriters  paid  into  court: — Held^  that 
the  vendor  was  entitled  to  such  balance  (a). 

Tanvaeo  v.  Lucat  (SO  Law  J.,  N.  S.,  Q.  B.,  234)  ezpkined. 
KUgal  Cemlrace.— 19  Qto.  2,c.  37,«.  1—"  Wager  PolCcf -^Underwritert^-^unadiction , 

Whether,  the  vendor  having  parted  with  all  interest  in  the  cargo,  the  underwriters  might 
nat  have  resisted  a  claim  on  his  part  to  any  portion  of  the  amount  insured,  upon  the  ground 
that  the  policy  was,  to  the  extent  of  the  amount  so  claimed,  *'  a  wager  policy,"  and  illegal 
under  19  Geo.  2,  c  37,  a.  1— Qicizre. 

But  the  underwriters  having  paid  the  halance  into  court,  the  Court,  as  in  Sharp  v.  Taylor 
(S  Phill .   801),  must  detcrmme  which  of  the  parties  is  entitled  to  receive  it. 


(a)  Reversed  on  appeal  by  the  Lords  Justices,  vide  infrJi,  p.  176.  1^ 
VOL.   U.  M 


Siaiement, 
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1B61.  The  ship  sailed  and  arrived  in  safety  at  FaJmouffu 

Ralu  On  the  8th  of  March,  1861,  the  ship  then  lying  at  Fal- 

Thb  Untysb-  ^'^^'^^  fof  orders,  the  Plain ti£&,  through  Messrs.  Alexcmder 
SAL  BiARiNB  (^ho  acted  as  brokers  for  both  buyer  and  sellers),  agreed  to 
sell  the  cargo  to  the  Defendant  Bak&r,  who  agreed  to  buy 
the  same,  upon  the  terms  contained  in  the  following 
bought  and  sold  note :  '^  London,  March  8, 1861.  Bought 
from  Messrs.  iZoUi,  on  account  of  our  principals,  the  cargo 
of  Odessa  G.  wheats  shipped  per  Astrcea  fit>m  Odessa,  say 
3,450  chetwerts,  as  per  bill  of  lading  dated  10/28  Dea,  at 
the  price  of  52«.  7^.,  say  fifty-two  shiUings  7^^.  less  2  per 
cent  per  quarter  of  492  Iba ;  delivered  sound  or  damaged,  in- 
cH/uding  freight  amd  insurance,  the  latter  free  of  war  risk^ 
to  any  safe  port  in  the  United  Kingdom  of  Oreai  Britain 
and  Ireland,  now  at  Falmouth  for  orders ;  reckoning  100 
chetwerts  equal  to  72  quarters.  No  charge  for  demurrage 
until  weight  is  ascertained.  Our  1^  per  cent  commission 
paid  by  sellers.  Payment  in  London  in  cash,  less  interest 
at  8  per  cent,  per  annum  for  the  unexpired  term  of  two 
months  from  this  date,  in  exchange  for  biUs  of  lading  and 
policies  of  insurance  effected  ivith  approved  under- 
writers f  hut  for  whose  solvency  setters  are  not  to  be 
responsible.  In  case  of  any  dispute  this  contract  not  to  be 
void,  it  being  agreed  by  buyer  and  sellers  to  leave  the 
same  to  two  London  contractors  mutually  chosen,  or  their 
umpire,  and  to  be  bound  by  their  decision. — Signed 
Aleaxmder  Jk  Co." 

Alexander  Jk  Co.  rendered  a  sold  note,  corresponding  to 
the  above,  to  the  sellers,  the  PlaihtLBb. 

Baker  consigned  the  cargo  for  sale  on  his  account  to 
Messrs.  OxmJye,  of  FFater/brcZ— they  accepting  his  drafts 
for  £5,533  4s.  5d,  which  were  discounted  by  Messrs. 
Over&nd,  Oumey,  ^  Co. 

On  the  13th  of  March,  1861,  the  Plaintiffi  objecting  to 
BaJcer's   cheque,  and  requiring  casli,  BaJcer  gave  them, 
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through  Aleaxmder  A  Co.,  an  order  on  Overend,  Oumej/,        ^^l- 
Jb  Co.  for  the  amount  of  the  invoice,  in  a  printed  form,  as        Hauj 
follows : — **  On  demand  pay  to  the  order  of  Messrs.  RaUi  xhb  Vttrrmn^ 
the  sum  of  ^5,868  17«.  od.,  in  exchange  for  bill  of  lading,  i^^^jj^'cj^ 
charterparty  of,  and  policy  of  insurance  on,  cargo  wheat 
per  AstrcBcu" 

On  the  14th  of  March  the  Plaintiffi  presented  the  order 
to  Messrs.  Overend,  Oumey,  <f  Co.,  who  paid  the  amount 
in  exchange  for  the  bill  of  lading,  charteiparty,  and  policies 
of  insurance,  which  they  forwarded  to  Messrs.  Coombe  on 
behalf  of  Bo^r. 

The  ^3,000  policy,  when  handed  over  to  Messrs.  Overend, 
Oumey,  cfe  Co.,  had  been  "  short  indorsed  '*  by  the  Flain- 
tiffii  as  follows : — **  We  transfer  this  policy  to  Messrs. 
to  the  extent  of  ^1,700.    London,  13th  March,  1861." 
The  £4,000  policy  was  transferred  in  fiill. 

On  the  16th  of  March  the  ship  and  cai^o  were  totally 
lost 

No  question  arose  as  to  the  ^4,000  policy,  which  was 
accordingly  paid  to  the  Defendant  Baker  in  full.  But 
as  to  the  ^3,000  policy  a  dispute  arose,  the  PlaintifiGi 
insisting,  that,  by  reason  of  the  short  indorsement,  the 
Defendant  Baker  was  entitled  to  £1,700  only,  and  that  they 
were  entitled  to  the  balance  (£1,300)  of  the  <f3,000  thereby 
insured ;  whereas  Baker  claimed  the  whole  of  the  jg^3,000. 

Under  these  circumstances,  the  Plaintifib  filed  their  bill 
against  the  Company,  Baker,  and  lonides,  praying  to  have 
it  declared  that  the  moneys  payable  under  the  «f 3,000 
policy  were  subject  to  a  trust  to  the  extent  of  ^1,300, 
in  favour  of  the  Plaintiffs ;  and  that  the  Company,  or 
lonides,  in  case  the  Company  should  pay  the  same  to 
him,  might  be  decreed  to  pay  that  amount  to  the  Plaintiffs ; 
and  for  injunctions  against  the  Company  and  against  Baker, 
founded  upon  that  declaration. 

m2 
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1861.  Upon  being  served  with  the  bill,  the  Company  paid 

Ralli         the  jg^l,300  into  Court,  and,  by  arrangement  between  the 
Thb  Unitbr-  P^*^^©^  *^®  ^^^  ^^  dismissed  against  the  .Company  and 
the  Defendant  lonides. 


BAL  MarIMB 

Inbubamcb  Co. 
Statement 


It  appeared  in  evidence,  that,  on  the  18th  of  March, 
1861,  Baker,  upon  hearing  of  the  loss  of  the  Astrcea,  wrote 
to  Messrs.  Coornbe  as  follows : — "  Astroea,  you  will  see,  is 
unfortunately  lost,  as  I  am  convinced  I  would  have  done 
better  had  she  arrived." 

It  also  appeared  in  evidence  that  Hobbes,  a  junior  clerk  in 
the  house  of  Overend,  Oumey,  &  Co.,  when  examining  the 
policies,  &c.,  to  ascertain  whether  they  were  sufficient  to  meet 
the  amount  of  the  bills,  *'  noticed  the  short  transfer,  but  did 
not  pay  any  attention  to  the  same,  as  there  was  a  sufficient 
amount  to  cover  the  said  bills.'^ 

The  Defendant  Baker  deposed,  that  he  did  not  discover 
the  fact  of  the  short  indorsement  of  the  policy  until  the 
19th  March,  1861. 


Argument         Sir  H.   Uaims,  Mr.  Hethermgton,  and  Mr.   Watkin 
WilliaTos,  for  the  Plaintiffs : — 

According  to  the  true  construction  of  the  contract  con- 
tained in  the  bought  and  sold  note,  the  Plaintiffi»  in  the 
events  which  have  happened,  are  entitled  to  the  .6^1,300  in 
Court 

It  is  a  contract  by  the  Plaintiffs  to  sell,  and  by  the 
Defendant  Baker,  to  purchase,  a  given  cargo  afloat,  "  in- 
cluding freight  and  insurance ; "  and  upon  payment  of  the 
•purchase*money,  the  purchaser  is  to  receive  in  exchange 
**  policies  of  insurance  effected  with  approved  underwriters, 
but  for  whose  solvency  sellers  are  not  to  be  responsibla'' 
The  utmost  to  which  the  purchaser  is  entitled,  under  such 
a  contract^  is  a  policy  or  policies  of  such  an  amount  as  to  in- 
demnify him  against  the  risk  he  incurs  in  the  event  of  loss 
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or  damage,  tiie  value  of  the  cargo  being  estimated  accord-        I^^* 
ing  to  the  price  of  wheat  at  the  date  of  the  contract    The        Ralli 
accidental  circiimstanceSy  that  the  cargo  has  been  previously  xhx  Uniybs. 
insured ;  that,  at  the  date  of  the  insurance,  the  price  of  tJ^J^^JJ^'^ 

wheat  was  considerably  higher ;  and,  consequently,  that  the         

amount  insured  is  more  than  sufficient  to  indemnify  the  '^^'y*"'*^' 
purchaser,  as  above  described — are  immaterial  The  con- 
tract looks  to  such  a  policy  as  shall  indemnify  the  pur- 
chaser ;  and  if  policies  in  esse  at  the  date  of  the  contract 
are  more  than  sufficient  for  that  purpose,  the  vendors  are 
at  liberty,  as  between  themselves  and  the  purchaser,  to  re- 
tain the  balance. 

Suppose  the  Flainti£b  had  effected,  not  twos  but  three 
policies— one  for  £4,000,  another  for  £1,700,  and  the 
third  for  ^1,300 ;  it  is  clear  that  they  would  have  per- 
formed their  contract  by  tendering  the  two  former,  pro- 
vided the  amount  of  the  two  former  would  have  been  a 
sufficient  indenmity.  Tet  this  is,  in  effect,  no  more  than 
they  have  done  by  means  of  the  short  transfer  of  the 
je3,000  policy. 

That  this,  the  natural  construction  of  the  contract,  was 
the  sense  in  which  the  Defendant  imderstood  it,  is  manifest 
firom  his  own  conduct,  for  the  evidence  shows  that  both  the 
Defendant  and  his  agents,  Messr&  Overend,  Ov/mey,  Jk  Co., 
looked  not  to  profit,  but  indemnity,  as  the  result  of  the 
policies,  for  which  he  had  stipulated.  Down  to  the  time 
when  he  heard  of  the  ship's  loss,  indemnity  was  all  to 
which  the  Defendant  supposed  himself  entitled,  for,  on 
hearing  of  her  loss,  he  wrote  expressing  his  regret,  adding 
as  the  reason,  that  '^  he  was  convinced  he  would  have  done 
better  had  she  arrived  /'  which  could  not  be,  if  he  supposed 
himself  entitled  to  the  full  amount  for  which  the  policies  were 
effected,  for  it  is  not  pretended  that  he  would  have  realised 
more  than  £7fiW.  Also,  Hobbes,  clerk  to  Messrs.  Ov&rend 
&  Qumey^  whom  the  Defendant  Baker  had  ordered  to  pay 
the  money  on  his  behalf  in  exchange  for  bills  of  lading, 


Arsmmei^, 
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1861.         charterparty,  and  policy  of  insurance  on  cargo/'  ssys,  he 
Ralli        noticed  the  short  indorsement  when  the  ^^3,000  policy  was 
Thx  Unitxb-  l^s^ded  over  by  the  Plaintifib,  but ''  did  not  pay  any  attention 
Inbub^^  «^    to  it,  as  there  was  a  suflScient  amount  to  cover  the  bills." 

As  against  Baker,  therefore,  the  Plainti£b  were  at  liberty 
to  reserve  to  themselves  the  £1 ,300  in  question,  by  means  of 
the  short  indorsement. 

And  as  regards  the  underwriters,  any  objection  which 
they  might  have  raised  to  perform  the  contract  to  insure, 
upon  the  ground  or  supposed  ground  of  such  a  reservation 
bemg  in  the  nature  of  a  '^  wager  policy,''  and  illegal  under  the 
Act  19  Qeo.  2,  c.  37,  s.  1,  is  excluded  by  their  having  paid 
the  amount  in  question  into  Court ;  for,  the  fund  being 
realized,  the  Court,  as  in  Sharp  v.  Taylor  (a),  can  deter- 
mine which  of  the  parties  is  entitled  to  receive  it. 

[They  cited  also  Benedoe'a  *'  Treatise  on  the  Prindples 
of  Indemnity  in  Marine  Insurance,"  pp.  17, 155.] 

Mr.  RoU,  Q.C.,  Mr.  Druoe^  and  Mr.  Honyman,  for  the 
Defendant  Baker,  contended  that  the  Defendant  was  entitled 
to  the  fund  in  Court. 

According  to  the  true  construction  of  the  contract,  the 
Plaintiffs  were  precluded  from  reserving  to  themselves  any 
interest  in  the  policies  of  insurance,  either  by  **  short  in* 
dorsement "  or  otherwise.  To  test  the  case  in  the  manner 
suggested,  by  supposing  three  policies  to  have  been  effected, 
is  merely  trying  idem  per  idem,  the  same  question  under 
another  form.  Even  if  three  policies  had  been  effected, 
the  purchaser,  under  a  contract  like  the  present,  would 
h&ve  been  entitled  to  them  alL  The  contract  is  in  effect 
an  assignment  in  full  of  all  policies  then  effected  upon  the 
cargo  sold — an  assignment  in  fiill  of  the  identical  policies 
effected  when  the  cargo  was  shipped. 

The  VICE-CHANCELLOR. — There  is  no  recital,  nor  any 

(a)2Phin.  801. 
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reference  specifically  to  any  particular  policie&  If  the  I^^* 
partieB  had  meant  those  specific  policies,  would  they  not  Rjllli 
have  said  so  in  the  contract  ?  Xss  Uniyeb- 

BAL  MaBINB 

Iii80BakgbCo. 
Mr.  BclL — ^The  words  "  policies  effected  with  approved        

underwriters  *'  necessarily  refer  to  policies  then  al/ready  ef-     ^'^^^ 

fectedy  and,  in  a  document  so  brief  as  a  bought  and  sold 

note,  amount  to  the  recital  required.      In   Tamvaco  v. 

£iuxxs(a),  the  words  were  still  less  definite  :  **  in  exchange  for 

shipping  documents;''    no  mention  being  made  of  any 

policy  ;  yet  there  all  the  Judges  agreed  that  the  contract 

looked  to  the  policy  made  at  the  time  of  the  shipment. 

The  decision  in  Tcmvaco  v.  Lucas  establishes,  by  an 
a  fortiori  alignment,  the  broad  principle,  that,  under  a  con- 
tract like  the  present,  for  the  sale  of  a  cargo  afloat,  the 
value  of  corn  at  the  port  of  loading  is  the  proper  measure 
of  the  policy  to  which  the  purchaser  is  entitled,  irrespective 
of  the  question  whether  in  the  interval  com  has  risen  or 
fidlen  in  value.  The  policy  to  which  the  purchaser  is  enti- 
tled is  such  a  policy  as  woidd  have  protected  the  original 
shipper.  In  the  words  of  Mr.  Justice  Crompton,  the 
policy  **  must  cover  the  value  of  the  goods,  and  the  cost  of 
insurance  as  at  the  port  of  loading.  ....  If  the  ori« 
ginal  shipper  had  insured,  which  he  ought  to  do,  or  the  person 
who  knew  of  the  shipment  had  insured  in  London,  or  the 
party  in  Greece  who  was  shipping  had  insured — in  either  of 
these  cases,  the  policy  so  effected  would  be  the  policy  to  which 
the  contract  refers,  llxat  appears  unanswerably  to  be  the 
true  view,  when  you  consider  that  these  documents  go  along 
with  the  property  into  whosesoever  hands  they  may  coma 

•  •  .  »  The  contract  looks  to  a  policy  made  with 
reference  to  the  shipment,  ....  The  insurance 
must  cover"  (not  the  accidental  value  at  the  time  and  place 
of  the  making  of  the  subsequent  contract  for  sale — a  value 
which  may  be  much  above,  or,  as  here,  much  below  the 

(a)   30  Law  J.,  N.  S.,  Q.  B.,  234. 
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1861.        value  at  the  time  when  the  policy  was  effected,  according 

Ralli        to  the  fluctuations  of  the  market,  but)  ''  the  value  as  at  the 

Thb  Univbr.  P®"^   ^^  loading.    ....     The  buyer  buys  what  the 

8AL  Marinb    seller  sells,  and  puts  himself,  in  effect^  in  his  shoes.  If  the  first 
ImsuravcbCo.  ... 

man  buys  from  the  original  shipper,  I  think  he  puts  himself 

Argwnen  j^  ^^  shoes,  as  it  Were,  and  takes  the  policy  from  him — sup- 
posing the  policy  is  a  right  policy  with  r^ard  to  the  first 
shipper — and  it  is  not  determined  by  the  supposed 
value  that  the  buyer  thinks  the  goods  worth  when  they 
come  to  England^'  (a).  Otherwise,  observe  what  con- 
sequences would  ensue  :  "  To  say,  that  the  amount  of  the 
policy  which  was  originally  the  proper  shipping  document 
of  such  a  cargo,  must  vary  from  time  to  time,  according  to 
the  different  prices  inserted  in  the  different  contracts  by  the 
different  persons  passing  it  from  one  to  another,  would  be 
to  make  the  amount  of  it  dependent  on  the  market  and  the 
Corn  Exchange  of  this  country,  and  cause  that  amount  to 
fluctuate  with  the  fluctuations  of  the  com  market ;  and 
that  would  be  certainly  very  inconvenient "  (6). 

For  these  reasons,  if  the  price  of  wheat  had  risen  instead 
of  falling,  between  the  date  of  the  shipment  and  the  date 
of  the  contract,  the  Plaintiffi  would  have  insisted,  that, 
according  to  the  true  construction  of  the  contract,  the 
price  of  wheat  at  the  date  of  the  shipment  was  the  true 
measure  of  the  sufficiency  of  the  policy.  Certainly,  they 
would  not  have  effected,  as,  according  to  their  own  con- 
struction, they  would  have  been  bound  to  do,  a  supplemen- 
tary insurance.  And  the  reasoning  upon  which  they  would 
have  relied  if  wheat  had  risen,  is  not  less  cogent,  because, 
in  the  events  which  have  happened,  it  has  &llen  in  value. 

But,  even  if  the  Court  should  adopt  the  construction  for 
which  the  Plaintiffs  contend,  and  should  hold,  that^  accord- 
ing to  the  true  construction  of  the  contract^  the  purchaser 

(a)  Per  Cnmpton,  J.,  in  Tanmco  v.  Lucas,  30  Law  J.,  N.  S.,  Q.  B.  241. 
(b)  Per  Blackburn,  J.,  Id.  243. 
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was  only  entitled  to  such  a  policy  or  policies  as  would  have         i^i* 
afforded  him  a  sufficient  indemnity  against  the  risk  he  in-        Ralli 
curred  of  loss  or  damage,  estimating  the  cargo  according  xhb  Uniybr- 
to  the  price  of  wheat  at  the  date  of  the  contract,  still  the  il^'^^^^l^^^ 
result  would  be  the  same ;  for,  nothing  short  of  the  full  — 

amount  of  the  two  policies  existing  at  the  date  of  the  con- 
tract would  have  afforded  him  a  sufficient  indemnity  against 
that  risk.  For  it  was  not  only  the  risk  of  the  cargo  being, 
as  it  has  been,  totally  lost,  the  effect  of  which  has  been  to 
relieve  the  purchaser  from  the  obligation  to  pay  freight, 
but  the  risk  of  its  arriving  at  the  port  of  discharge  in  so 
damaged  a  condition  as  to  be  worthless,  in  which  case  the 
purchaser  would  not  only  have  lost  his  cargo,  but  would 
also  have  been  liable  to  pay  freight,  amounting,  according 
to  the  invoice,  to  £1,056  68.  9d. 

The  Viob-Chancellor.— I  observe,  that>  in  Tcmvaco  v. 
Lucas,  the  Lord  Chief  Justice  takes  notice  that  the  buyer 
did  not  appear  to  have  objected  that  the  policy  was  in- 
sufficient ;  and  he  adds — "  if,  at  the  time  the  shipping  docu- 
ments were  originally  tendered,  there  had  been  any  objec- 
tion taken  on  the  score  of  the  insufficiency  of  the  policy, 
there  would  have  been  no  difficulty  in  making  good  the 
defect  by  means  of  supplementary  insurance''  (a).  In  the 
present  case,  if  the  facts  were  as  you  state  as  to  the 
insufficiency  of  the  policies,  how  came  there  to  be  no  ob- 
jection taken  by  the  Defendant  when  the  policies  were 
tendered,  on  the  ground  of  their  insufficiency  ? 

Mr.  Druce. — ^The  Defendant  was  not  aware  that  the 
£3,000  policy  had  been  short  indorsed.  He  believed  it  to 
have  been  transferred  to  him  in  full.  He  had  a  right  to 
assume  that  the  Plaintifi&  had  transferred  it  in  full ;  for,  to 
entitle  a  vendor  under  such  circumstances  to  retain  any 
interest  in  the  policy^  an  express  agreement  was  requisite : 

(a)  Id.  240. 
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PoviUs  y.  IniMs  (a) ;  and  none  micU  had  been  Altered  into. 
He  had  a  right  to  assume  that  the  cargo  for  which  he  was 
contracting  had  been  insured,  as,  according  to  the  general 
practice  of  merchants,  it  ought  to  be,  at  the  port  of  lading, 
and  therefore  in  an  amount  which,  from  his  knowledge  of 
the  price  of  com  at  the  time  of  lading,  woidd  have  aflforded 
him  a  sufficient  indemnity. 

Mr.  Hetherington,  in  reply : — ^The  contract  in  Tcmvaoo  y. 
Lucas  stipulated  for  "  payment  in  exchange  for  shipping 
documents  " — ^words  which  would  include  the  specific  policy 
or  policies  of  insurance  in  existence  at  the  date  of  such  pay- 
ment, and  the  whole  of  such  policies  In  the  present  contract, 
the  words  are  not  "  the  shipping  documents ''  specifically, 
but  ^  policies  of  insurance  '^  generally.  And  under  such  a 
contract  the  amount  of  insurance  is  left  to  depend  on  the 
risk,  and  therefore  on  the  price  of  wheat  at  the  date  of  the 
contract. 


JudgmenL 


Vicb-Chancelloe  Sib  W.  Page  Wood  : — 

This  case  has  been  so  ably  and  fully  argued,  that  I  feel  it 
to  be  unnecessary  to  reserve  my  judgment  upon  it. 

From  the  commencement,  it  has  been  clear  to  me,  that 
the  bought  and  sold  note  cannot  be  taken  to  haye  been,  in 
any  sense,  an  assignment  of  the  polidea  It  is  a  contract 
for  the  sale  of  "  the  cargo  of  wheat  shipped  per  Astrcea 
from  Odessa  .  .  •  •  including  freight  and  insurance, 
the  latter  free  of  war  risk,  to  any  safe  port  in  the  United 
Kingdom,  now  at  FalmaiUh  for  orders.''  So  far  there  is 
not  a  word  about  assigning  any  giyen  policies,  or  eyen  about 
the  existence  of  any  given  policies.  It  would  haye  been 
perfectly  easy  for  the  parties,  had  they  so  intended,  to 

(a)  nMee.&  W.  10. 
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stipulate  that  the  contract  should  include  specifically  "  the        i^^- 
two  several  policies  effected  by  lonides/'    But  this  they        Ralli 
have  not  done.    They  have  stipulated,  that  the  contract  is  fna  Uritbr- 
"  to  include  freight  and  insurance ;''  which  means,  that  the    *^^  ^^"  co 

vendors  are  bound  to  pay  the  freight,  and  are  bound  (as  we  find         

from  the  latter  part  of  the  instrument),  before  the  purchase-  ^'^V'*^^ 
money  is  paid  them,  to  give  a  frdl  and  complete  insurance, 
of  the  character  there  described.  Then,  in  the  latter  part 
of  the  instrument,  we  find  it  stated,  that  payment  is  to  be 
made  in  London,  in  cash,  "  in  exchange  for  bills  of  lading 
and  policies  of  insurance,  effected  with  approved  under- 
writers, but  for  whose  solvency  sellers  are  not  to  be  respon- 
sibla"  The  purchaser,  therefore,  when  he  hands  over  his 
money,  is  to  be  entitled  to  have  a  policy  or  policies,  as  the 
case  may  be^ ''  effected  with  approved  underwriters  ;*'  which, 
I  agree  with  the  Defendant's  counsel,  means  reapondUe 
underwriters — ^not  persons  to  be  approved  by  the  purchaser, 
but  persons  against  whom  no  reasonable  objection  can  be 
taken. 

Then,  is  there  anything  in  the  case  of  Tanixxc^  V.  XucoA 
tending  in  the  slightest  degree  to  impeach  this  view  of  the 
contract? 

In  the  first  place,  in  Tanvaco  v.  Luoaa,  the  question, 
whether  the  contract  operated  as  an  assignment  specifically 
of  any  given  policy,  could  never  arise ;  for  there,  at  the  date 
of  the  contract,  the  poUcy  was  not  asceriamed ;  the  cargo 
even,  and  the  ship,  were  not  ascertained.  It  was  a  contract 
— ^not  like  the  present,  for  the  sale  specifically  of  a  par- 
ticular cargo  on  board  a  particular  ship,  but^  generally,  of 
a  cargo  which  should  answer  to  a  given  description  (a),  to  be 

(a)  '*I  think  it  is  clear,  that  the  tion  on  the  teller  ordering  it  to 

preeent  is  one  of  those  cases  in  be  shipped  in  a  particular  manner, 

which  a  person  is  bargaining  for  or  by  buying  a  shipment  which  is 

a  cargo  which  shall  answer  the  already  at  sea.'*  —  Per   Cromp- 

description  on  its  shipment,  or  /on,  J.,  in  Tanvaco  y.  %ucas^  SO 

which  shall  answer  the  descrip-  Law  J.,  N.  S.,  Q.  B.,  241. 
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_^^__,       selected  by  the  vendor  from  among  other  cargoes  answering 

Ralli        ijq  that  description.    There,  therefore,  the  contract  could 

Thb  Uniybs-  not  operate    as  an  assignment  specifically  of  any  given 

8AL  MaRINB  i« 

InbdbakcbCo.  policy. 

"*^***^  Nor  is  there  anything  in  Tanvaco  v.  Lucas  to  show, 

that  the  contract  in  question  in  the  present  case  can  either 
operate  as  such  an  assignment^  or  entitle  the  purchaser 
specifically  to  any  given  policy. 

In  Tcmvaco  v.  Lucas,  the  contract,  as  I  have  already 
stated,  was  a  contract  for  the  sale  of  a  cargo  answering  to  a 
given  description,  to  be  selected  by  the  vendor.  It  was  to 
be  an  insured  cargo ;  for  the  words  were, "  including  freight 
and  insurance/'  No  mention  was  made  of  any  particular 
policy ;  but  there  was  a  stipulation,  in  these  words,  "  pay* 
ment  in  exchange  for  shipping  document&''  Now,  by  that 
stipulation  the  parties  clearly  shewed,  as  the  rest  of  the 
contract  was  silent  on  the  subject,  that  they  were  contem- 
plating such  a  policy  of  insurance  as  would  be  found  among 
the  shipping  documents  ;  for,  as  the  purchaser  was  to  pay 
his  money  simply  on  receiving  the  "  shipping  documents," 
if  he  did  not  get  a  policy  under  the  description  **  shipping 
documents,"  he  would  get  no  policy  at  alL  A  contract 
therefore,  so  worded,  referred  of  necessity  to  the  particular 
policy  which  would  be  found  among  the  "  shipping  docu- 
ments "  of  the  vessel  which  the  vendor  might  select  for  the 
performance  of  his  contract ;  and^  in  the  events  which  hap- 
pened in  that  particular  case,  the  policy  found  among  the 
^  shipping  documents  *'  of  the  vessel  so  selected,  was  a  policy 
effected  at  the  date  of  the  shipment 

As  I  read  their  judgments  in  Tanvaco  v.  Lucas, 
all  the  learned  Judges  concurred  in  this  view  of  the 
case.  Mr.  Justice  Crompton,  whose  observations  were 
mainly  relied  upon  in  the  argument  for  the  Defendant 
Baker,  says,  "  When  you  look  to  the  phrase  '  shipping  docu- 
ments,'  I  think  that  makes  the  policy  connected  with  the 
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shipping  one  of  the  documents  which  is  meant  f  and  he  adds         1861 . 
this  important  sentence :  '*  I  do  not  mean  to  say,  that^  if  by         Raixi 
any  accident  there  was  no  insuring  when  the  cargo  was  rp,,,  univbb. 
shipped,  the  contract  might  not  be  answered  by  making  a  ^^  Marikb 

new  policy  in  London  ;  but  I  think  the  contract  looks  to  a         

policy  made  with  reference  to  the  shipment/*  Why  ? — simply,  "  ^'"'*'*^' 
he  says,  because  it  is  stipulated  for  tmder  the  description  of 
**  shipping  documents/'  and  under  no  other  descriptiou. 
He  adds,  afterwards,  (and  the  observation  was  much  re- 
lied on  by  the  Defendant's  counsel)  ''  The  buyer  buys  what 
the  seller  49dUs,  and  puts  himself  in  effect  in  his  shoes.  If 
the  first  man  buys  from  the  original  shipper,  he  puts  him- 
self in  his  shoes  as  it  were,  and  takes  the  policy  from  him, 
supposing  the  policy  is  a  right  policy  with  regard  to  the  first 
shipper ;  and  it  is  not  determined  by  the  supposed  value  of 
the  goods  that  the  buyer  thinks  them  worth  when  they  come 
to  England^*  But  that,  and  other  similar  observations 
which  will  be  found  in  the  case,  and  which  were  relied  upon 
in  the  argument  for  the  Defendant,  depend,  as  it  appears 
to  me,  upon  the  circumstance,  that^  by  the  terms  of  the  con- 
tract in  Ta/nvaco  v.  LucaSy  the  buyer,  in  contracting  for  the 
right  to  a  cargo  of  wheat  "free,  including  freight  and  in- 
surance,'' had  provided  a  security  for  that  right  simply  by 
the  stipulation  ''payment  in  exchange  for  shipping  docu- 
ments," that  is,  in  exchange  for  such  policy  as  would  be 

found  among  the  ship's  documents. 

In  the  case  before  me  the  contract  is  wholly  different,  the 
stipulation  is  for  payment,  in  exchange,  not  for  the  specific 

policy  or  policies  which  wiU  be  found  among  the  "  shipping 

documents,"  but  for  "policies  of  insurance  effected  with 

approved  underwriters." 

To  argue  that  these  words,  "  effected  with  approved  under- 
writers^" point  exclusively  to  policies  already  effected,  is 
beg^ng  the  whole  question.  For  the  question  is,  whether  a 
delivery  of  policies,  effected  subsequently  to  the  date  of  the 
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1861.        contract^  but  before  the  date  of  payment,  vrould  not  be  a 

Rallx        Bufficient  compliance  with  the  terms  of  the  contract.    The 

Thb  UifmsR-  vendor  might  not  choose — ^it  might  not  be  worth  his  while 

SAL  Marihb    — ^  insure  until  after  the  contract  had  been  entered  into ; 

IXBUBAIVGB  Co.  ^  ' 

and  if  I  were  to  hold,  that  the  terms  of  the  contract  cannot 
be  complied  with  except  by  a  delivery  of  policies  effected 
before  the  date  of  the  contract  (of  which  not  one  word  is 
raid  throughout  the  contract),  I  should  be  driven  to  the  con- 
clusion, that,  if,  at  the  time  fixed  for  completion  of  the 
contract,  the  vendor  should  tender  a  policy  of  insurance, 
good  and  sufficient  in  every  respect,  but  effected  subse- 
quently to  the  date  of  the  contract,  it  would  be  open  to  the 
purchaser  to  object^  that^  inasmuch  as  the  policy  was  not  in 
existence  at  the  date  of  the  contract^  he  was  not  bound  to  I 

accept  it ;  and  upon  that  ground  alone  he  might  repudiate 
the  contract 

It  was  argued,  that^  even  if  the  words   "^  effected  with 
approved    underwriters''    did    not    point   exclusively  to  I 

policies  already  effected,  still  the  purchaser  had  a  right  to 
rely  on  the  general  practice  of  merchante,  and,  in  dealing  | 

with  a  respectable  broker,  had  a  right  to  assume,  that  the 
cargo  for  which  he  was  contracting  had  been  insured  at  the 
port  of  lading,  and  that  the  policy  or  policies  by  which  such 
insurance  was  efifected,  were  then  in  the  vendor's  possession  ; 
consequently,  that,  under  a  contract  thus  worded,  the  pur-  I 

chaser  had  a  right  to  suppose  he  would  receive  the  particular  j 

policy  or  policies,  which  he  had  a  right  to  assume  to  be  so 
in  the  vendor's  possession.  But  no  evidence  has  been 
adduced  to  show,  that  it  is  the  universal  custom  of  the  trade 
to  insure  ships  at  the  port  of  shipment  On  the  contrary, 
I  believe  it  is  the  custom  of  the  East  India  Company, 
and  other  large  firms  concerned  in  shipping,  not  to  insure 
at  all,  or  (as  it  is  called)  to  become  their  own  insurers.  Such 
a  firm  might  have  sold  under  a  contract  like  the  present, 
although,  at  the  date  of  the  contract  they  had  not  effected 
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any  insuTance ;  and  bytendering  a  policy  of  insurance  efieoted        I86I. 
subsequently  to  that  date,  they  would  entitle  themsdvee  to      ^lu^ 
performance  of  the  contract  ^^  vvrm- 

8AL  MABimB 

There  is  another  way  of  testing  the  question,  although  I         

agree  with  Mr.  MoUf  that  it  is  trying  idem  per  idem,  •^«*««««*- 
since  the  decision  can  never  depend  on  the  mere  accident 
of  whether  the  insurance  is  contained  in  one,  or  in  more 
than  oue  piece  of  paper : — Suppose  the  Plaintiffs  to  have 
effected  insurances  by  three  distinct  policies^  one  for  £4iflWiy 
another  for  <f  l,700,and  the  third  for  <f  1,300,  would  they  have 
performed  this  contract  by  tendering  the  two  former,  assum- 
ing the  two  former  to  have  been  a  sufficient  indemnity  to 
the  purchaser?  I  apprehend  that  they  would;  and  that»  in 
the  case  supposed,  the  vendors  might  have  remained  in 
quiet  possession  of  the  third  policy,  and  so  attained  their 
purpose,  without  resorting  to  the  practice  of,  what  is  called, 
*  short  indorsing'  the  policy* 

The  question,  to  what  amount  of  indemnity  the  Defen- 
dant Baker  was  entitled  under  the  contract,  is  one  which 
might  have  been  of  difficulty  if  it  had  been  raised  before 
the  contract  was  completed.  But  it  was  not :  and  the  claim 
to  more  than  the  amount  which  the  Defendant  has  actu* 
ally  received  upon  the  policies,  has  clearly  been  an  after- 
thought on  his  part.  His  case  is,  that  he  never  looked  at 
the  policies.  He  never  asked  himself  whether  there  was 
a  policy  for  <f  1,300,  or  for  any  other  amount  more  than 
was  necessary  to  indemnify,  him.  It  never  occurred  to 
him  to  ask,  whether  the  policies  which  were  handed  over 
were  all  the  policies  that  had  ever  been  effected  on  the 
carga  He  looked  to  indemnity,  and  indemnity  only ;  and, 
with  that  view,  as  the  Plaintiffs  objected  to  be  paid  by  a 
common  cheque,  he  procured  Messrs.  Overend  is  Oumey 
to  supply  the  amount  of  the  purchase-money,  and  the  bill 
which  he  drew  on  them  for  that  purpose  runs  thus : — "  On 
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1861.         demand  pay  to  the  order  of  BcMi  A  Sana  the  sum  of 

^^^ji^      ^^5,858  17«.  5cL,  in  exchange  for  bills  of  lading,  charter- 

Thb  Univer-  P^^y»  ^^  policy  of  insurance  on  cargo  of  wheat  per 

8AL  Marinb    Aatrasa."    Beyond  this  he  gave  them  no  instructions.     Mr. 

ffobhes,  the  clerk  to  Messrs.  Overend  &  Gumey,  observed 


JtidffmeHi, 


theshort  indorsement ;  but  says  "he  did  not  pay  any  attention 
to  the  same,  as  there  was  a  sufficient  amount  to  cover  the  said 
billa"      That  being  done,  no  further  step  is  taken  by  the 
Defendant  Baker;  no  inquiry  is  made  by  him  of  Messrs. 
Overend,  Oumey,  ife  Co.  as  to  what  policies  had   been 
handed  over  to  them.    Nothing  is  done  until  the  Defen- 
dant hears  that  the  ship  is  lost ;  and  then  he  writes  to  say, 
he  could  have  made  a  better  bargain  if  the  ship   had 
arrived.   It  is  clear,  therefore,  that,  even  at  that  late  period, 
be  had  never  dreamt  of  having  so  good  a  bargain  as  this 
dei,300  extra  put  into  his  pocket.     It  had  never  occurred 
to  him  to  imagine,  that  more  had  passed  to  him,  under  the 
stipulation  in  his  contract  with  regard  to  policies  of  insur- 
ance, than  would  suffice  to  indemnify  him  against  the  risk 
he  incurred.     I  called  attention,  during  the  argument,  to 
the  observation  of  the  Lord  Chief  Justice  in  Tanvaco  v. 
Lucas,  as  to  the  buyer  not  having  raised  any  objection  upon 
the  ground  of  the  policies  being  insufficient ;  and  I  asked 
how  it  happened  that  the  objection  now  taken,  that  these 
policies  were  insufficient,  was  not  raised  at  the  time  when 
they  were  handed  over.     It  is  true,  the  Defendant  Ba/cer 
does  not  seem  to  have  been  aware  of  the  short  indorsement 
of  the  ^3,000  policy ;  but,  on  the  other  hand,  it  is  clear 
that  he  was  not  aware  of  the  amount  for  which  either 
policy  was  originally  effected.     He  left  the  amount  of  the 
insurance  to  Messrs.  Overend  /•  Ouimsy  to  look  to,  relying 
upon  their  taking  care  that  he  was  sufficiently  indemnified. 
And,  in  the  events  which  happened,  it  is  clear  that  he  was 
abundantly  indemnified.      It  is  not  suggested,  that  the 
amount  he  has  already  received  upon  the  policies  was  in- 
sufficient to  make  good  the  total  loss  of  the  cargo ;  but  it 
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has  been  ingenioiidy  argued,  that,  instead  of  the  cargo        ^^^- 
being  totaRy  lost,  so  as  to  relieve  the  purchaser  from  the         lUixi 
oblio^ation  to  pay  freight,  it  might  have  arrived  at  the  port  thb  Unitbb- 
of  discharge,  but  in  so  damaged  a  condition  as  to  be  worth-  iJ^^^^^™ . 

less ;    notwithstanding  which,  freight  would  have   been         

payable;  and,  in  that  case,  the  amount  he  has  received 
would  not  have  been  a  sufficient  indemnity.  But  here, 
again,  the  same  reasoning  applie&  The  question^  whether 
the  indemnity  was  sufficient,  was  a  question  to  be  raised 
(if  at  all)  when  the  parties  met  to  complete  the  contract ; 
and  here  no  one  thought  of  raising  the  question  until 
subsequently. 

For  these  reasons^  it  appears  to  me  plain,  that  there  is 
nothing  in  the  contract  to  entitle  the  Defendant  Baker  to 
the  ^1,300. 

But  then  comes  the  question,  are  the  Flainti£Es  entitled 
to  it :  can  the  Plaintiffs  be  heard  in  this  Court  to  claim  an 
interest  in  the  policy,  after  parting  with  all  their  interest  in 
the  subject  matter  of  the  insurance  ? 

If  this  question  had  been  raised  by  the  underwriters,  I 
entertain  great  doubt,  whether  they  might  not  have  success* 
fiilly  resisted  a  claim  by  the  Flaintiffii  to  recover  from 
them  any  portion  of  the  amount,  upon  the  ground  that  the 
policy  would  be,  to  the  extent  of  the  amount  so  claimed,  in 
the  nature  of  ''a  wager  policy,"  and  illegal  under  the  Act  of 
Geo.  2  (a).  But  the  underwriters  have  not  taken  that  course. 
They  have  paid  the  money  into  Court ;  and,  the  fund  being  in 
Courts  Sharp  v.  Taylor  (b)  is  more  than  a  sufficient 
authority  to  show,  that,  although  it  might  have  been  con- 
trary to  public  policy,  to  assist  the  Plaintifis  by  enforcing  a 
performance  by  the  Company  of  their  contract  to  insure, 
yet  as  that  contract  has  already  been  performed  by  the 
Company,  and  the  amount  realized  and  paid  into  Court,  the 

(a)  19  Geo.  2,  c.  37,  8.  1.  (ft)  2  Phill.  SOl. 
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Court  must  determine  which  of  the  now  litigant  parties 
(the  Plaintifibor  the  Defendant  Baker)  is  entitled  to  receive 
it 

The  only  question  before  me  is,  who  is  entitled  to  the 
d£^l,300  in  Court ;  and  for  the  reasons  I  have  stated,  I  have 
come  to  the  conclusion  that  the  Plaintifis  are  entitled  to 
it  The  costs  must  abide  the  event.  Mr.  Baker, 
unquestionably,  never  dreamt,  when  entering  into  his  con- 
tract, of  deriving  under  it  any  such  benefit  as  he  has 
claimed  in  this  suit.  He  must^  therefore,  pay  the  costs  of 
the  suit,  including  the  costs  of  the  Company  and  of  lonides. 


Minut$  Declaab,  that,  according  to  the  true  construction  of  the  agreement 

of  Decree.      of  the  14th  of  March,  1861,  and  the  events  which  have  happened, 
*""""  the  Plaintifis  are  entitled  to  the  £1,300  paid  into  Conrt  hy  the 

Defendants,  the  Company,  in  respect  of  the  policy  of  £3,000. 


Obdeb  payment  accordingly, 
above. 


Defendant  Baker  to  pay  costs  as 


1862. 
Jan,  3lst 


The  Defendant  Baker  appealed.  The  appeal  was  heard 
by  the  Lords  Justices,  who  reserved  judgment,  and  now 
reversed  the  decree  of  the  Vice- Chancellor,  and  held  the 
Defendant  Baker  entitled  to  all  the  costs  of  the  suit^  in* 
eluding  the  costs  of  the  successful  appeal  (a). 


[From  the  decree  of  the  Lords  Justices  the  plaintiff  have 
appealed  to  the  House  of  Lorda] 


(a)  See  CoUiwt  v.  Burtany  4  De  Gez  &  Jo.  612. 
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1861. 

FARLEY  V.  BONHAM.  J^^h. 

XHIS  case  came  on  upon  a  question  which  arose  in  (3  #- 4  iTt//!  4, 

Chambers,  whether,  on  a  purchase  of  a  gavelkind  estate,  the  ^'  *^^^^"*'' 

widow  (married  after  1st  January,  1834)  of  a  person  who  The  Dower  Act 

had  an  equitable  estate  of  inheritance  was  a  necessary  party  0^1*5)  ^lin^s 

to  the  conveyanoa    The  point  had  been  argued  in  Chambers  ***  ^*^.^*  ^^ 

but  judgment  was  given  in  Court  nnre. 


Mr.  Perdval  for  the  purchaser. 
Mr.  RudaU  for  the  vendor. 


ViCE-C^ANCELOR  Sir  W.  Page  Wood:— 

The  question  for  my  decision  in  this  case  arose  in  Cham-  judgment, 
bers,  where  the  point  was  argued  before  me  by  counsel, 
whether  a  purchaser  was  entitled  to  require  the  concurrence 
of  a  certain  lady  in  his  conveyanca  This  depended  on  the 
question,  whether,  upon  the  true  construction  of  the  Dower 
Act,  the  lady  was  entitled  to  dower  out  of  the  premises  which 
formed  the  subject  matter  of  the  sale,  they  being  of  gavel- 
kind tenure,  and  her  husband's  estate  having  been  equitable 
only.  In  the  course  of  the  argument  I  was  asked  to  refer  to 
the  Report  of  the  Seal  Property  Commissioners,  which  pre- 
ceded the  passing  of  the  Act,  to  look  at  several  contem- 
poraneous authorities,  and,  from  the  language  employed  by 
the  Commissioners  before  the  passing  of  the  Act,  to  deter- 
mine whether  gavelkind  lands  were  or  were  not  within  the 
general  scope  and  purport  of  the  Act.  To  a  certain  extent, 
the  authorities  prior  to  the  statute  may  be  properly  referred 
to  ;  for  the  true  principle  of  construing  statutes,  as  I  appre- 
hend, is,  first,  to  ascertain  clearly  what  was  the  state  of  the  law 
affecting  the  subject  matter  at  the  time  of  the  enactment ;  and 
then,  from  the  langui^e  of  the  Act  itself,  to  consider  to  what 

N  2 


178 


CASES  IN  CHANCERY. 


Judgment 


extent  and  in  Tvhat  way  it  may  apply  to  such  subject 
matter.  But  I  cannot  go  further  than  this.  It  is  impos- 
sible to  lay  any  stress  upon  the  bare  expression  of  intention 
at  the  end  of  the  Report  to  which  I  was  referred,  where  the 
Commissioners  say,  "they  do  not  propose  at  present  to 
extend  the  alterations  of  the  law  of  dower  to  gavelkind 
lands  or  borough  English  lands,  or  to  copyhold  or  customary 
lands,  as  to  all  which  the  right  to  dower  or  freebench  is 
regulated  by  a  variety  of  peculiar  customs"  (a).  In  order  to 
ascertain  the  meaning  of  the  Act,  I  must  consider  the 
mischief  to  be  remedied,  and  for  this  purpose  only  I  refer 
to  the  Report  as  containing,  in  a  convenient  form,  a  state- 
ment of  the  defects  of  the  law,  which  the  Dower  Act  has 
since  removed.  This  is  information  which  the  Court  must 
gather  irom  some  source,  and  there  is  no  more  legitimate 
or  convenient  way  of  doing  it  than  by  referring  to  the 
Report  made  by  the  Commissioners  upon  the  subject. 

They  state  the  evils  of  the  then  existing  law  to  be  the 
uncertainty  in  the  old  law  of  dower,  springing  not  so  much 
from  the  rule  of  law  itself  as  from  the  refinem^ts  and 
modifications  which  had  been  introduced  into  it.  On  this 
head,  they  refer  to  such  questions  as — ^how  far  dower  was 
barred  by  the  existence  of  an  outstanding  legal  interest ; 
to  the  possibility  of  the  wife's  dower  being  defeated 
by  acts  done  during  her  coverture ;  and  to  the  insecurity  of 
titles  where  dower  was  not  sufficiently  guarded  against. 
Looking,  therefore,  to  the  insecurity  of  the  wife's  right  as 
against  her  husband,  and  to  the  uncertainty  of  the  interest, 
the  Commissioners  came  to  the  conclusion,  that  justice 
would  be  done  by  giving  the  wife  a  right  to  dower,  where- 
ever  the  husband  should  not  have  expressed  an  intention  to 
defeat  it^  and  by  extending  the  privilege  to  equitable  as 
well  as  legal  estates. 

That  being  the  general  scope  of  the.Report^  the  Com- 
(n)  1st  Report,  page  19. 
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missioDers,  do  doubt,  reinforced  their  oonclusioii  by  the 
ooDsideralioD,  that  the  wife  and  the  husband  were  unequally 
dealt  with,  by  curtesy  being  allowed  out  of  equitable  estates 
though  dower  was  not  As  1  have  said,  they  proposed  to 
remedy  that  part  of  the  injustice  of  the  existing  law ;  and 
I  mention  it  specifically,  because  it  is  the  only  portion  of 
the  Report  which  has  any  material  bearing  on  the  present 
controversy. 

In  that  position  of  things  the  Act  was  passed,  and  I  must 
turn  to  tliat  to  see  how  the  l^slature  has  dealt  with  the 
case.  The  language  used  is  of  the  largest  and  most  general 
kind.  The  interpretation  clause  defines  the  word  "  land"  to 
include ''  manors,  advowsons,  messuages,  and  all  other  heredi- 
taments, whether  corporeal  or  incorporeal  (except  such  as  are 
not  liable  to  dower)^  and  any  share  thereof."  As  an  example 
of  the  hereditaments  which  would  fall  within  the  exception, 
annuities  have  been  mentioned,  which  would  pass  to  the  heir 
without  being  subject  to  dower;  and  the  £act  that  there  were 
Buch  exceptions  to  the  common  law  right  is  noticed  in  the 
Commissioners'  Report  (a). 

Then  the  second  section  enacts,  that  **  when  a  husband 
shall  die  beneficially  entitled  to  any  land  for  an  interest 
which  shall  not  entitle  his  widow  to  dower  out  of  the  same 
at  law,  and  such  interest^  whether  wholly  equitable,  or 
partly  legal  and  partly  equitable,  shall  be  an  estate  of  in- 
heritance in  possession,  or  equal  to  an  estate  of  inheritance 
in  possession  (other  than  an  estate  in  joint-tenancy),  then  his 
widow  shall  be  entitled  in  equity  to  dower  out  of  the  same 
laud.''  I  notice  the  precise  language  of  this  clause,  be- 
cause it  is  open  to  the  observation  that  the  contrast  is  not 
between  interests  generally  to  which  dower  does^  and  those 
to  which  dower  does  not,  attach,  but  merely  between  legal 
and  equitable  estates.  The  words  used  in  this  clause  appear 
to  me  to  be  clearly  large  enough  to  embrace  lands  of  the 
nature  of  those  which  are  the  subject  of  the  present  con- 
(a)  Page   19. 


1861. 
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tention.  To  ascertain  whether  they  were  intended  to  have 
a  less  effect,  it  is  necessary  to  look  at  the  other  sections  of  the 
statute,  to  see  whether  they  contain  any  indication  of  such 
restricted  intention.  Now,  I  find  nothing  in  any  part  of  the 
Act  which  in  the  slightest  degree  touches  the  question  whether 
gavelkind  lands  are  made  subject  to  the  provisions  of  the 
statute ;  and  it  is  the  more  important  to  bear  this  in  mind, 
because^  in  Smith  v.  A  dams  (a),  and  in  Porvd/rell  v.  Janes  (b), 
it  has  been  held  that  the  Act  does  not  apply  to  copyhold 
lands.  The  ground  on  which  Vice-Chancellor  Stuart  de- 
cided the  latter  case  is  thus  stated : — **  The  language  of  the 
statute  itself  shows  that  it  refers  only  to  estates  which  pass 
by  deed,  and  not  by  surrender,"  as  may  be  seen  by  refer- 
ence to  the  6th  section.  In  Smith  v;  Adams,  the  reason- 
ing on  which  the  same  construction  of  the  statute  was 
adopted,  was  not  stated  either  in  the  Bolls  Court  or  by  the 
Lprds  Justices.  Probably,  it  was  the  same  which  Lord 
St.  Leonards  has  frequently  expressed,  namely,  that  the 
mischief  against  which  the  statute  was  directed  did  not 
exist  with  reference  to  copyholds,  because  the  alienation  of 
the  husband  was  in  general  sufficient  under  the  old  law  to 
deprive  his  wife  of  her  freebench.  Whether  that  was  the 
grouud  of  the  decision  in  Smith  v.  Adams  or  not,  there  are 
these  two  considerations  applicable  to  the  case  of  copyholds, 
that  the  Act  appears  to  contemplate  only  estates  which 
pass  by  deed,  and  that  freebench  was  generally  subject  to 
the  husband's  disposition. 


Neither  of  these  reasons  applies  to  gavelkind  land,  for 
that  does  pass  by  deed,  and  the  evil  intended  to  be  reme- 
died existed  as  much  with  reference  to  land  of  that  tenure, 
as  in  the  case  of  ordinary  dower.  My  attention  was  also  called 
m  the  argimient  to  the  fact,  that,  in  the  definition  of  the  word 
"  land  "  in  the  *'  Fines  and  Recoveries  Act,"  3  &  4!  Will.  4, 
c.  74,  and  the  "  Descent  Act,'*  3  &  4  Will.  4,  c.  106,  which 

(a)  18  Bcav.  499;  snd  on  appeal  ii  Dc  G.,  M.,  &  G.  712. 
(h)  ^  Sm.  &  G.  407. 
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txe  founded  on  the  report  of  the  same  Commissioners,      /^^ 
the   words  "  of   any   tenure "  were    introduced    in   the 
one  case^  and  gavelkind  hmds  were  expressly  included 
in  the  other,  whereas,  in  the  Dower  Act,  these  words  were, 
it  was  said,  carefully  excluded.     This,  undoubtedly,  is  so; 
and  there  was  a  very  good  reason  why  such  an  expression 
should  be  used  in  the  Fines  and  Becoveries  Act^  because  it 
was  most  desirable  to  have  some  express  declaration  by  the 
legislature  as  to  interests  which  might  otherwise  seem,  from 
their  nature,  to  be  excluded  from  the  operation  of  the 
statuta  So,  also,  in  the  Descent  Act,  there  beiug  a  marked 
distinction  between  the  laws  of  descent  applicable  to  fee- 
simple  and  to  gavelkind  lands,  it  is  not  surprising  that 
the  legislature  should  have  used  express  words  to  say 
that  the  Act  should  apply  to  both  species  of  tenura     It 
would,  however,    be  very  dangerous  to  hold,  that,  as  a 
general  rule,  all  gavelkind  lands  must  be  taken  to  be  ex- 
cluded from  the  operation, of  an  Act  which  applies  in  terms 
to  all  hereditaments,  merely  because  the  words  ''  of  what- 
ever tenure  **  are  not  employed.     It  would  be  impossible  to 
foresee  the  consequences  of  such  a  principle  of  construc- 
tion.   The  opposite  doctrine  was  in  early  times  applied  to 
oopyholds,  which  in  Shaw  v.  ThcmipBon  (a)  were  held  to 
be  within  the  Statute  of  Merton,  in  which  no  mention  is 
made  of  any  particular  tenure,  it  being  considered  that  the 
remedy  given  by  statute  must  be  taken  to  be  co-extensive 
with  the  mischief  to  be  remedied. 

It  was  further  contended,  that  the  mischief  as  regards 
dower  did  not  exist  to  the  same  extent  with  reference  to 
gavelkind  as  to  fee  simple  landa  There  is  no  foundation 
for  this  argument,  except  the  remark  of  the  Commissioners 
as  to  the  different  features  of  dower  and  curtesy  with 
reference  to  gavelkind  lands.  The  contrast  between  the 
doctriues  established  as  to  dower  and  curtesy  was  not, 
'however,  the  principal  mischief  of  the  old  law,  which  was 
(o)  4  Rep.  Copyhold  Cases,  fol.  30 
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^^h^      the  insecurity  of  purchasers,  and  the  doubtful  character  of 

Farlxt       the  protection  afforded  by  outstanding  interests.    If  I  hold 

BoKHAic      ^^^^  A  ^^G  ^  ^o^  entitled  to  dower  out  of  an  equitable 

Judgment       "^^^^  ^^  gavelkind  land,  I  must  also  hold  that  a  husband, 

married  after  the  passing  of  the  Act»  has  no  power  of 

making  a  title  free  from  his  wife's  dower.    The  reasons 

which  led  to  the  change  of  the  law  apply  as  much  to  land 

of  gavelkind  as  of  any  other  tenure. 

Another  argument  was,  that  dower  in  gavelkind  was  not, 
strictly  speaking,  dower  at  all ;  and  that  it  must  therefore  be 
assumed  not  to  be  included  under  the  general  language  of 
this  statute.  Reference  was  also  made  to  the  Disgavelling 
Act  (31  Hen.  8,  c.  3),  which  has  been  construed  to 
extend  to  no  part  of  the  custom  of  gavelkind,  except  the 
rules  of  descent.  It  waa  enacted  by  that  statute,  that  the 
land  should  be  disgavelled,  and  should  be  descendible  as 
at  common  law,  and  should  be  inherited,  devised,  and 
adjudged  to  be  like  as  land  at  common  law,  words  which 
in  themselves  might  suffice  to  reach  any  incidents  whatever 
of  that  tenure ;  but  it  was  decided,  that  the  Act  did  not 
apply  to  the  right  to  dower,  which  attached  to  the  land 
under  the  custom  of  gavelkind.  And  it  has  been  con- 
tended in  this  case,  that  a  marked  distinction  was  drawn 
between  dower  at  common  law  and  dower  under  the  custom. 
But  the  reason  of  these  decisions  is  plain.  The  Act  was 
construed  as  a  deed  would  be  construed,  and  it  was  appa* 
rent  that  the  only  object  was  to  alter  the  rule  of  inheritance. 
Any  other  construction  would  have  worked  private  injury, 
and  would  have  rendered  the  land  liable  to  escheat ;  and 
for  these  reasons  the  statute  was  so  construed  as  to  confine 
its  operations  to  the  purpose  which  it  appeared  to  con- 
template. 

A  further  argument  was  founded  on  the  case  of  Mi/net 
V.  Leman  (a).    A  passage  was  cited  from  the  judgment 
(a)  20  Beav.  269. 
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of  the  Master  of  the  Bolls,  in  which  the  principle  6f 
constmction  is  laid  down,  that  general  words  in  a  Statute 
are  not  to  be  so  construed  as  to  cdter  the  previous  policy 
of  the  law,  unless  no  sense  or  meaning  can  be  applied 
to  them  consistent  with  the  intention  of  preserving  the 
existing  policy  untouched.  In  these  observations  I  entirely 
concur,  and  I  recently  applied  the  same  principle  to  the 
construction  of  the  Merchant  Shipping  Act,  disregarding 
the  supposed  intention  of  the  firamers  of  that  Act^  as  I  feel 
bound  in  this  case  to  disregard,  for  purposely  of  construction^ 
the  recommendations  contained  in  the  Beport  of  the 
learned  Commissioners.  But  what  is  there,  in  holding 
gavelkind  lands  to  be-  within  the  Act,  to  alter  the  policy 
of  the  law,  further  than  the  statute  itself  plainly  intended 
to  alter  it  ?  The  policy  of  the  Act  was  to  alter  the  law  in 
two  particulars^  and  the  reasons  for  the  change  are  as 
applicable  to  gavelkind  as  to  any  other  land.  The 
changes  of  policy  effected  by  the  Act  were,  to  make  a  widow 
dowable  out  of  equitable  estate,  and  to  make  the  husband's 
assignment  during  the  coverture  effectual  to  bar  dower; 
and  I  am  introducing  no  further  change  of  policy  by  holding 
these  provisions  to  extend  to  land  of  gavelkind  tenure^ 
The  policy  of  such  a  change  must  be  the  same  with  respect 
to  common  law  dower  and  to  dower  by  the  custom  of 
gavelkind. 


1861. 


JudfpMnU 


Although  Mr.  RuddH  in  his  argument  availed  himself 
of  the  observations  I  have  cited  from  the  judgment  in 
Minet  v.  Leman,  that  case  is  really  an  authority 
against  his  contention,  because  the  decision  was,  that 
the  General  Indosure  Act  applied  to  gavelkind  land, 
notwithstanding  difficulties  in  the  way  of  that  con- 
struction much  greater  than  any  which  the  Dower  Act 
presents.  There  were  serious  difficulties  with  reference  to 
the  possible  effect  of  the  Act  upon  the  future  tenure  of  the 
land  exchanged,  and  to  the  possibility  of  transferring  that 
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peculiar  tenure  to  land  in  Middlesex,  and  others  of  the  like 
kind.  However,  it  was  held,  that  that  statute  was  appli- 
cable to  gavelkind  land. 

With  regard  to  the  alleged  distinction  between  common 
law  dower  and  the  right  to  dower  by  the  custom  of  gavel- 
kind, I  may  refer  to  Bobinean  on  Gavelkind  (a),  as 
oontainiug,  in  my  opinion,  an  accurate  statement  of  the 
law  on  this  point  The  widow's  right  under  the  custom  is 
there  described  as  being  quite  as  strong  as  the  common  law 
right  to  dower ;  the  substantial  difference  being,  that  the 
widow  takes  under  the  custom  a  laiger  share  than  she  would 
be  entitled  to  at  common  law,  and  must  plead  the  custom 
to  establish  the  extent  of  her  share ;  but  in  all  other  re- 
spects she  has  the  common  law  remedy  to  protect  her  rights. 
I  find  nothing  in  the  way  in  which  the  term '  dower'  has  been 
used  with  reference  to  gavelkind  land,  to  indicate  that  this 
right  is  a  subject  matter  distinct  from  that  with  which  the 
statute  deals.  There  is  nothing  in  the  general  language  of 
the  Act  tending  to  exclude  gavelkind  land  from  its  opera- 
tion— not  a  single  word  inconsistent  with  the  construction 
which  I  adopt  A  class  of  authorities  was  referred  to,  in 
which  it  has  been  laid  down  that  existing  customs  are  not 
to  be  considered  as  abrogated  by  Acts  of  Parliament,  unless 
they  are  expressly  referred  to.  One  of  these  cases  was 
Tiruacatt  v.  The  Merchant  TaUore  Company  (b),  a  de- 
cision as  to  the  operation  of  the  Prescription  Act  with 
reference  to  the  right  to  light  as  modified  by  the  custom  of 
London,  There  it  was  held,  that  the  words,  "  any  local 
usage  or  custom  to  the  contrary  notwithstanding,"  clearly 
excluded  the  custom  of  London.  Mr.  Justice  Williams, 
it  is  true,  made  the  observation,  that,  but  for  the  non  obstante 
clause,  the  Act  would  not  have  abrogated  the  custom  of 
London  ;  but  he  was  the  only  one  of  the  Judges  who  took 
this  line  of  reasoning  ;  and,  much  as  I  respect  his  opinion,  I 
(a)  Book  2,  ch.  2.  (h)  1 1  Exch.  855. 
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eannot  assume  that  the  view  he  took  in  that  case  is  univer- 
sally applicable,  whatever  may  be  the  nature  of  the  custom 
in  question,  or  the  character  of  the  statute  by  ^vhich  the 
general  subject  matter  is  dealt  with.  Where  there  is  a  local 
custom,  beneficial  to  the  inhabitants  of  a  particular  place, 
there  may  be  much  to  be  said  in  fiEivour  of  the  doctrine, 
that  nothing  short  of  an  express  enactment  directed 
to  it,  can  abrogate  the  privilega  But  the  case  is  very 
different,  where  the  operation  of  the  Act  is  mutual,  as 
is  the  case  with  the  Dower  Act,  under  which  each  of  the 
parties  affected — the  husband  and  the  wife— -would  derive 
a  benefit  firom  the  application  of  the  statute  to  the  cus- 
tomary right.  In  the  Merchant  Tailors  case,  moreover, 
it  is  to  be  observed,  that  the  custom,  with  reference  to  which 
the  observations  of  Mr.  Justice  Williams  were  made,  was 
one  that  had  been  sanctioned  and  confirmed  by  various  Acts 
of  Parliament. 


1S61. 
Fablbt 

V. 
BONHAM. 

JudjfmetU, 


On  the  broad  principle,  therefore,  that  the  language  of 
the  Dower  Act  is  large  enough  to  reach  the  case  of  gavel- 
kind land,  that  the  reasons  for  the  change  of  the  law  thereby 
effected,  apply  as  fully  to  land  of  this  as  of  any  other  tenure, 
and  that  there  is  not  a  single  word  in  the  Act  to  militate 
against  this  construction,  I  must  hold  that  the  Act  applies, 
that  the  widow  is  entitled  to  dower  out  of  the  equitable 
gavelkind  estate  of  her  husband,  and  that  her  concurrence 
in  the  conveyance  is  necessary. 


The  purchaser  ought  not  to  be  put  to  expense  by  the  un- 
successful resistance  of  the  vendor,  and  the  decision  must 
therefore  be  with  costs. 
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1862. 

Feb.  Sth, 
Dtclwratwn  of  RE.  GLOVER. 

TrmU 

t^tTl^  TfflS  was  a  petition  by  the  widow  and  next  of  kin  of 
moraiidam         j^  ff^  Glover.  deceased,  for  payment  out  of  court  of  the 

oook,ana8igDed 

amemorandam,  produce  of  £380  SI.  per  cent  stock,  which  bad  been  paid 
dded  to  inTotT  ^^  under  the  Trustee  Belief  Act  by  the  executor  of  the  said 
J^JJ^^P^  J.  H.  Glover,  who  died  on  the  23rd  of  May,  1860. 

annnity  which 

lately  asiigned  The  testator,  at  the  time  of  his  death,  was  possessed  of  an 
«wm™  wn^  annuity  of  £60  during  the  life  of  his  son  Frederick  Olover, 
h'* ' ^^ded*to  "^^^^'^  ^^  "^^^^  bequeathed  to  the  son  and  by  him  assigned 
leave  the  pro-  to  the  father  on  the  2nd  of  April,  1 846.  The  testator  was  also 
death  to  FJa  possessod  of  £380  SI.  per  cent,  stock,  which  he  had  accu- 
daaghter.  mulated  by  investing  the  proceeds  of  the  said  annuity  in 

An  account,   _  .  _,  *         .n  i  i-         /• 

alBo  in  the  tee-  his  own  name.  The  testators  will  passed  a  policy  for 
wridng,'*wM  ^^,000,  but  all  the  rest  of  his  personal  property  was  in 
found,  'of  the  eflfoct  undisposed  o£ 

investments    of  ^ 

the    annnity 

that"' I  deter-  From  January,  1864,  until  his  death,  the  testator  in- 
approp>i»totwS  ^«^^  *®  "^^^^^  ^f  ^®  proceeds  of  the  annuity,  and  had 
money."  made  the  following  memorandum  in  his  own  handwriting  in 

bed^'the  ^te^  a  book  indorsed  "  Annie.'* 

tor  referred  his 
eldest  son  to  the 

aooonnt-book,  **  Memorandum,  January,   1854. — ^The  entries  on  this 

wished  the  ac-  t^ide  of  this  book  denote  the  various  purchases  of  stock  I 

bS^ven  to'the  *^*^®  ™*^^®  *^®°^  ^®  proceeds  of  the  annuity  bequeathed 

daughter  of  F.,  ^o  my  second  son  Fredefi'ick  Glover,  and  which  annuity 

and  the  annm^  *  .f 

at  his  death  was  whoUy  and  absolutely  made  over  to  me  by  a  legal 
Th7  annuity  '  instrument^  on  his  obtaining  a  writership  in  India.  His 
tions"pwrunI  na&iriage,  however,  and  the  heavy  expenses  he  has  in  con- 
disposed  of  by  sequence  been  obliged  to  incur,  render  it  desirable  that 
thewm.— ^««,  ^  ..,,,..,.  .  .  .  i. 
that  there  was  every  precaution  should  be  taken  to  meet  contingencies  for 

oftrusi^andthS  *'^®  ^^®  ^^  ^^  children,  and  I  have  therefore  decided  from 

the  annuity  and 

accumulatigns  went  to  the  next  of  kin. 
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this  time  forward  to  invest  this  money  as  I  reoeired  it  in 
the  Funds,  the  proceeds  of  which  I  intend  to  leave  at  my 
death  to  his  present  eldest  child,  Aivnds. 

"J.  a  Glover.'' 

There  were  no  entries  of  amounts  in  the  said  memoran- 
dum-book, but  an  account  was  found  in  the  handwriting  of 
the  testator,  as  follows  : — 

**  Account  of  the  various  investments  of  Freda's  annuity 
of  fifty  pounds  (minus  the  income-tax),  left  to  my  son  by 
his  godfather.  Sir  F.  A.  Barnard,  with  the  interest  thereon 
(and  some  additions  of  my  own),  from  the  period  that  I 
determined  thus  to  appropriate  the  mouey,  which  had  pre- 
viously to  Fred!s  departure  to  India,  been  made  over  to  ma 


Data. 

BeovcL  from 

Added  by 

IntntlesB 

Sam 

Ln- 

1 

Oootta*. 

me. 

inoometaz 

▼e«ted. 

porohaaed 

1854. 

£    %,   d. 

£    ».  d. 

£      .d. 

£     ». 

d. 

£    «. 

d. 

£ 

Aprils 

23  10  10 

L     9     2 

25    0 

0 

28  10 

3 

October  11 

23  10  10 

1  14    6 

25  15 

4 

27     0 

0 

1855. 

May  29 

23  10  10 

1     9     2 

25    0 

0 

27     0 

0 

October  13 

23     6     8 

0  19  10 

24     6 

6 

27     9 

9 

110 

1856. 

April  11 
October  13 

23    6     8 

0  10    9 

4    2  10 

28    0 

3 

30    0 

0 

140 

23    6     8 

2     2     2 

25     8 

8 

25*  0 

0 

165 

1857. 

April  21 

23    6    8) 
2    7     8f 

4    9  10 

2    9     6 

32  13 

8 

35    0 

0 

200 

For  iMt  inTestmeDt 

1858. 

January  16 

23     8  11 

5  16     6 

29  15 

5 

30t  0 

0 

250 

April  20 

24     5     5) 
1     4    5| 

3  12  11 

29     2 

9 

30    0 

0 

260 

For  Uut  investment 

October  6 

24    9     7 

1     6     0 

3  16    5 

fbllintnt 
£310ton 

29  12 

0 

30    0 

0 

290 

1859. 

£290  leM 

March  18 

24    9     7 

0     1     2 

tax 

4    5    3 

28  16 

0 

30    0 

0 

320 

October  11 

24    9     7 

4  14     0 

28  16 

0 

30    0 

0 

(350 

1860. 

Maroh  27 

23  12  11 

4  19     4 

28    7 

0 

30    0 

0 

380 

*The  sum  inrested  to  pnrohaae  this  £25  Stock  was  only  £23  1«.  and  the 
diiferenoe  between  this  and  £25  St.  Sd.,  the  amonnt  in  hand,rii.,  £2  7s.  Sd., 
to  be  carried  to  the  next  inTcatment 

t  The  pnrchaae  of  this  sum  came  to  £28  lis.,  learing  balance  for  next 
inTertment  £1  4s.  5d. 

X  In  hand  7j.  7d. 
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The  memoranda  were  not  communicated  to  any  one  in 
the  testator's  lifetime,  except  that,  on  his  death-bed,  the 
testator  referred  his  eldest  son  to  the  account-book  con- 
taining the  accoimt  of  the  accumulations,  and  declared  his 
wish  to  be,  that  the  accumulations  should  be  given  to 
'*  Annie"  and  that  the  annuity  should,  at  his  death,  revert 
to  his  son  Frederick. 


Argument.         ^'  SouthgaUf  for  the  Petitioners. — ^The  memoranda  only 

express  testamentary  intentions    of  the    tePtator,   which 

were  not  carried  into  effect  by  any  duly  executed  testa- 
mentary instrument.  They  are  clearly  not  declarations  of 
trust,  binding  on  the  testator  from  the  time  when  he  wrote 
them.  Notwithstanding  these  expressions  of  intention,  the 
property  remained  under  his  own  control  to  his  death,  and 
was  left  undisposed  of  by  will.  It  must,  therefore,  go  to 
the  widow  and  next  of  kin  :  Ex  parte  Pye  (a),  Cotteen  v. 
Missing  (&),  Levjvri  on  Trusts  (c). 

Mr.  JoTties,  Q.C.,  for  Annie  Gflaver. — ^The  memorandum 
was  a  completed  act  amounting  to  a  declaration  of  trust 
All  that  is  necessary  for  that  purpose  is,  that  a  final  inten- 
tion to  dedicate  the  property  to  the  particular  purpose 
should  appear;  and  this  does  appear  from  the  original 
memorandum,  and  is  confirmed  by  the  subsequent  dealings 
with  the  fund. 

Mr.  JRoU,  Q.  C;  for  Frederick  Glover. — ^We  have  an 
instrument  which  is  not  testamentary,  and  which  expresses 
the  intention  of  the  testator  as  to  the  disposition  of  the 
fund.  This  is  sufficient  to  constitute  an  effectual  declara- 
tion of  trust :  WheaHey  v.  Purr  (rf),  Meek  v.  KetUeweU  (e). 

Mr.  Busk  for  the  executor. 

(a)  18  Yes.  140.  (c)  3rd  ed.  p.  81. 

(b)  1  Madd.  176.  (^1  Keen,  551. 

(e)  1  Hare,  464. 
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Vicb-Chancellob  Sir  W.  Page  Wood  : — 

It  seems  to  me  impossible  to  hold  that  the  testator  irre* 
vocably  bound  this  fund  by  the  memorandum  of  January 
1854.  It  is  not  at  all  an  uncommon  thing  for  persons  of 
methodical  and  business-like  habits,  to  enter  in  their  me* 
morandum  and  account  books  dispositions  of  their  property 
which  they  contemplate  making ;  and  I  cannot  foresee 
how  serious  all  the  consequences  might  be  of  holding  eveiy 
such  note  of  an  intention  to  amount  to  a  declaration  of 
trust  A  person  might  make  a  note  against  an  entry  of  a 
certain  fund,  to  the  e£fect  that  he  intended  leaving  it  to  a 
charity.  Could  it  be  said  that  he  would  thereby  lose  his 
dominion  over  it,  and  be  compellable  by  the  charity  to  hold  it 
for  them  f  In  this  case  there  can  be  no  doubt  that  ihe 
testator  really  had,  in  his  own  mind,  the  intention  which  he 
has  expressed  in  this  memorandum.  He  meant,  therefore, 
to  appropriate  the  proceeds  of  this  annuity  for  the  benefit 
of  his  son's  daughter,  having  regard  to  the  source  from 
which  it  was  derived.  But  tiiis  is  all.  He  states  how  he 
obtained  the  annuity,  notes  the  purchase  of  certain  stock 
with  the  proceeds,  and  goes  on  to  say  that  his  son's  marriage, 
and  his  consequent  expenses,  rendered  it  desirable  that 
every  precaution  should  be  taken  to  meet  contingenciest  for 
the  sake  of  his  children,  and  adds^  ''I  have  therefore 
decided  from  this  time  forward  to  invest  this  money  as  I 
received  it  in  the  Funds ;  the  proceeds  of  which  I  intend 
to  leave  at  my  death  to  his  present  eldest  child  Annie." 

How  can  I  construe  this  into  a  declaration  of  trust? 
There  is  no  declaration  of  a  trust  for  the  daughter,  nor 
anything  more  than  a  memorandum  of  an  intention  which 
it  would  be  open  to  him  at  a  future  time  to  change. 

The  second  paper  does  not  carry  the  case  a  single  step 
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1862.        further.    It  is  only  ax»urefal  account  of  the  invesiments  of 

Bb  Gloysb.    the  annuity  made  from  time  to  time,  in  pursuance  of  his 

Judgment,      original  determination  so  to  invest  it    This  only  carries  it 

back  to  the  first  memorandum,  the  word  "appropriate''  in 

the  account  referring  only  to  such  intention  as  is  to  be  found 

in  the  memorandum  referred  to. 

The  question  is  not^  whether  it  would  be  consistent  or 
inconsistent  with  the  testator's  intention,  to  give  the  fund 
to  his  granddaughter,  but  whether  the  words  "  I  intend  to 
leave  at  my  death/'  amount  to  an  irrevocable  declaration 
of  trust  The  memorandum  was  not  communicated  to 
any  one  in  the  testator's  lifetime,  except  to  the  eldest  son^ 
when  the  testator  was  on  his  death-bed ;  and  that  com« 
munication  is  much  more  consistent  with  the  idea  of  a 
testamentary  intention  than  of  a  concluded  trust  It  is 
simply  a  declaration  of  his  wishes  to  one  who,  he  thinks,  will 
be  able  to  cany  them  into  effect^  and  as  fsiX  removed 
as  possible  from  a  declaration  of  trust  It  was  clearly 
not  a  declaration  of  trust  as  to  the  annuity  ;  and  I  cannot 
find  anything  more  with  reference  to  the  accumulations 
than  an  expression  of  a  testamentary  intent  However 
much  I  may  regret  that  this  wish  was  not  carried  into  effect 
by  the  testator,  I  can  only  hold  that  this  fund  is  undis- 
posed of^  and  passes  with  the  annuity  to  the  next  of  kin. 
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IN  KE  WABDE.  ^.rttj-isrt. 

y—  EaitlndiaStoek 

X  HIS  was  a  petition  by  the  surviving  trustee  of  the  settle-  "/f rrf^f ^J^ 
ment  made  on  the  marriage  of  Lieut  Wards  and  Augusta   »««''*  Act9^ 

22  A*  23  Vict.  « 

Smith  (now  Augusta  Wa/rde,  widow),  praying  for  the  ap-  85.  «.d2— 23<; 
pointment  of  a  new  trustee,  and  for  the  judicial  opinion  of  ^  n-^Power  to 
the  Court,  under  Lord  St.  Leonardos  Acts  (a),  as  to  the  pro-     ''"XjuT^ 
priety  of  a  proposed  sale  and  reinvestment  of  the  trust  funds  The  32nd  seo- 
in  East  India  Stock.  «? VL*  vA'' 

22  &  23  Vict. 
0.  85,  enabling 

By  the  settlement^  dated  1841,  Lieut  Warde  covenanted  trnsteea,  in  cer- 

teio  Cft8<*s  (o 
to  transfer  to  the  trustees  of  the  settlement  ^3,000,  Three-  invest  their 

and-a-half  per    cent   Government    Stock    or    Perpetual  S^^  s^Vor 

Annuities,  then  standing  in  his  name  in  the  books  of  the  East  India 

_      ,       rL      -       -  ^  ,,..,,  ,  .         Stock,  does  not 

Bank  of  UnglaTid,  upon  trust  to  pay  the  dividends  to  him-  apply  to  a  case 

self  during  the  joint  lives  of  himself  and  his  intended  wife,  ^nd  is  already 

and  upon  the  decease  of  either  to  the  survivor  for  life,  BwakAnnui- 

"and  after  the  decease  of  the  survivor  then  upon  trust  to  ties,  and  the 

trustee  h«»  no 

sell  out  the  same/  and  to  pay  the  proceeds  amongst  the  power,  inde- 
children  of  the  marriage  as  therein  mentioned.  ^^  Act,  to  rnry 

any  investment 

By  thd  same  indenture  Sir  Liond  Smith,  the  late  father 
of  Augusta  Warde,  covenanted  to  bequeath,  by  his  will,  to 
the  said  trustees  "  the  sum  of  £7,500  sterling,  to  be  invested 
in  their  joint  names  in  the  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England"  upon  the  same  trust  as  the 
£3,000  Three-and-a-half  per  cent  Government  Stock  or 
Perpetual  Annuities. 

The  settlement  contained  no  power  to  vaiy  investments. 

After  the  marriage,  Lieut.  Warde  transferred  the  £3,000 
Three-and-a-half  per  cent.  Annuities  into  the  names  of  the 
trustees;  and  on  the  decease  of  Sir  Lionel,  in  1842,  his 
personal  representatives,  with  the  consent  of  the  trusteeSi 

(a)  22  &  23  Tid.  c.  35,  and  23  &  24  Vict  c.  38, 
vol*  II.  O 
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1861.        invested  je7,600  sterling,  in  satisfaction  of  his  covenant^ 

IhrbWabdb.  in  the  purchase  of  ^7,926  Os.  6d,  Three  per  cent  Re- 

Staument.      ^^^^  Annuities  (now  represented  by  £7fil4t  1  Is.  9d  like 

Annuities),  in  the  names  of  the  trustees  of  the  settlement. 

Lieut.  Warde  died  leaving  four  children  of  the  marriage. 

The  question  for  the  judicial  opinion  of  the  Court  was — 

"  Whether  the  .£^3,000  New  Three  per  cent  Annuities, 
"and  ^^7,814  lis.  9d.  Three  per  cent  Reduced  An- 
"  nuities,  or  any  part  thereof,  may  safely  be  sold  by 
**  the  petitioner,  or  the  trustee  or  trustees  for  the  time 
"  being  of  the  settlement,  and  the  proceeds  invested 
**in  the  purchase,  in  the  names  of  the  petitioner  or  of 
"  such  trustee  or  trustees,  of  East  India  Stock  ;  and 
"  whether,  on  any  future  occasion,  any  variation  can 
"  safely  be  mUde  by  the  trustees  of  the  trust  premises 
'*  in  the  investment  thereof," 


Argument  Mr.  W.  B.  EUis,  for  Mra  Warde,  the  tenant  for  life^  con- 

tended,  that  the  question  should  be  answered  in  th^ 
affirmative.  The  settlement  of  1841-r-the  only  instrument 
creating  the  trust — did  not  expressly  forbid  the  trustees  to 
invest  any  part  of  their  trust  fund  in  East  India  Stock ; 
and  by  the  32nd  section  of  Lord  SL  Leonard's  Act  of 
1859  (a)  (made  retrospective  by  the  12th  section  of  the  Act 
23  &  24  Vict  c.  38),  "  when  a  trustee  shall  not  by  some 
instrument  creating  his  trust  be  expressly  forbidden  to 
invest  any  trust  fund  on  East  India  Stock,  it  shall  be 
lawful  for  such  trustee  to  invest  such  trust  fund  on  such 
stock  ;  and  he  shall  not  be  liable  on  that  account  as  for  a 
breach  of  trust,  provided  that  such  investment  shall  in 

(a)  22  k  23  Vict  c.  35. 
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ether  respects  be  reasonable  and  proper/ 
▼estment  would  be  reasonable  and  proper. 
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Hero  the  in- 


Mr.  Eetherington,  for  the  four  infant  children  of  the 

marriage,  would  not  oppose  an  investment  in  East  India 

Stocky  but  submitted  to  the   Court  whether  the  32nd 

section  of  the  Act  was  applicable  to  a  settlement,  where,  as 

here,  there  was  no  power  to  vwy  investments.     The  fund 

was  not  in  cash,  but  in  stock ;  to  invest  it  as  proposed,  the 

trustee  must  first  sell  it  out  and  convert  it  into  money  ;  and 

to  sell  out  or  convert  it  into  money,  he  had  no  power  either 

under  the  settlement  or  under  the  Act     If  the  preliminaiy 

step  could  not  be  taken,  did  the  Act  enable  him  to  take  a 

subsequent  one  ? 

Cut.  adv.  vtdt 


VlCfB-CHANCELLaR  SiR  W.  PAGE  WoOD  :— 

The  question  upon  which  my  opinion  is  asked  is, 
whether,  under  the  32nd  section  of  the  Act  22  &  23  Vict, 
c.  35,  the  trust  fands  mentioned  in  the  petition  may  safely 
be  sold,  and  the  proceeds  invested  in  East  India  Stock. 

The  32nd  section  enacts,  that,  when  a  jtrustee  shall  not 
by  some  instrument  creating  his  trust  be  expressly  for- 
bidden to  invest  any  trust  fund  in  East  India  Stock,  it 
•hall  be  lawful  £>r  bim  to  invest  such  trust  fund  in  such 
stock,  adding, ''  and  he  shall  not  be  liable  on  that  account 
88  for  a  breadi  of  trusty  provided  that  such  investment 
shall  in  other  respects  be  reasonable  and  proper." 

In  this  case  the  trust  funds  are  invested  in  Bank  Annui- 
ties, and  there  is  no  power  to  vary  any  investment 

Independently  of  any  other  objection,  there  is  great 
doubt  whether  the  proposed  sale  and  reinvestment  would  be 
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1861.        "in   other  respectB   leaBonable  and  proper/*   within  the 
IwRB  Wabdk.  meaning  of  the  latter  clause  of  the  82nd  section  of  the 
Act 

But  I  prefer  to  rest  my  decision  upon  the  broader  ground, 
that  the  32nd  section  of  the  Act  refers  to  those  cases  only 
where  a  trustee  has  power,  independently  of  the  Act,  to 
make  af/iiM  investment  of  .his  trust  fund,  and  operates  in 
those  cases,  but  in  those  cases  only,  to  enlarge  the  class  of 
legitimate  inyestment& 

In  the  present  case,  the  entire  fond  being  already  invested, 
and  the  trustee  having  no  power  to  vaiy  any  investment^ 
the  32nd  section  of  the  Act  does  not  apply. 

I  must,  therefore,  answer  the  question  in  the  negative. 


MimUeofOrder.      Dbclamb,  that  the  Bank  Annuities  in  question,  or  any  part  thereof; 
~i —  may  not  safely  be  sold  by  the  petitioner,  nor  the  proeeeds  invested  in 

the  purchase  of  East  India  Stock.  ^ 


1 
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Uar.^d(r5th, 


/' 


wjttM^Admi.  HELLISH  V.  VALLmS. 

vised  Bttale»  in     1^^9  "^^^ 

Martgage^Ex^  J  AMES  WALBRIDOE  by  his  will,  dated  1857,  devised 
Lw^9  King'M  his  landfl  in  the  parish  of  Soders,  in  the  county  of  Dorset,  to 
Viet,  c  lis—   trustees,  in  trust  to  pay  the  rents  to  his  wife  for  her  life  ; 

o^WiUnt^*  and,  after  her  decease,  he  directed  the  trustees  to  sell  the 

— C«i»i  Onare. 

A  beqoest  of  peraonalty, "  sabject  to  the  payment  thereout  of  all  testator's  jast  debts/'  follow- 
ing a  devise  of  land  in  mortgage,  which  made  no  reference  to  the  mortgage: — Hsld^  a  sufficient 
indication  of  an  intention  on  the  part  of  the  testator  that  the  land  should  not,  under  the  Act 
17  &  18  Vict,  c  1 13,  be  primarily  liable  to  the  payment  of  the  mortgage  debt. 

Therefore,  under  a  will  so  worded,  the  mortgage  debt  and  interest  ought  to  be  borne  and 
paid  out  of  the  testator's  personal  estate. 

Observations  on  a  dictum  of  Lord  Campbell,  C,  in  Wochknerrft  t.  WoolsUneroft,  6  Jur., 
N.  S.,  1171. 
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said  landfl^  and  to  stand  possessed  of  the  money  arising 
from  the  sale  in  trust  for  the  Plaintiffs.  After  which  the  will 
proceeded  as  follows : — ''  And  as  to  all  my  household  goods, 
furniture^  stock-in-trade^  and  other  personal  estate  what* 
soever  and  wheresoever,  I  give  and  bequeath  the  samd 
unto  my  said  wife  for  her  absolute  use,  subject  to  the  pay- 
ment thereout  of  all  my  just  debts,  funeral  and  testamen- 
tary expenses/'  The  testator  concluded  by  appointing 
his  wife  sole  executrix  of  his  will. 

The  testator  died  shortly  after  the  date  of  his  will  His 
widow  survived  him,  and  died  in  June,  1860,  having  by 
her  will  appointed  the  Defendant  Martha  ValHna  her 
executrix,  and  bequeathed  to  her  all  her  property  abso- 
lutely. 

The  real  estate  was  subject,  at  the  testator's  death,  to  a 
mortgage  for  j^GOO,  created  by  the  testator  in  1849.  The 
interest  was  kept  down  by  his  widow. 

In  Januatyj:)861,  the  trustees  sold  the  real  estate  for 
jei,240.  ^ 

The  question  for  the  decision  of  the  CSourt  was : — 

"  Whether,  according  to  the  true  construction  of  the 
''testator's  will,  the  mortgage  debt  of  ^600  and 
'*  interest  ought  to  be  borne  or  satisfied  out  of  his 
"  personal  estate  in  exoneration  of  his  teal  estate  so 
**  devised  upon  trust  as  aforesaid;  or  whether  it  was 
*'  primarily  chargeable  upon  the  said  real  estate,  and 
*'  ought  to  be  borne  by  the  proceeds  of  the  said  sale 
"accordingly/' 
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Statement. 


Mr.  WiUcock,  Q-C.,  and  Mr.  0.  L.  Jtnaselt,  for  the     Aryumem. 
Plaintifife :— 

According  to  the  true  construction  of  the  will^  the  real 
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1802.  estate  ought  to  be  exonerated  from  the  mortgage,  by  pay- 
Mbllish  ment  of  the  debt  of  ^00  thereby  secured  out  of  the 
Vallins.      testator's  personal  estate. 

Argument.  Locke  King's  Act  (a),  which  makes  the  land  "  primarily 
liable  to  the  payment  of  all  mortgage  debts  with  which 
the  same  shall  be  charged/'  applies  only  to  cases  where  the 
testator  or  deceased  person,  at  whose  death  the  lands  were 
charged,  "  shall  not,  by  his  wiU,  or  deed,  or  other  document, 
have  signified  any  contrary  or  other  intention.'*  Here,  by 
the  bequest  of  all  his  personal  estate  to  his  wife,  "  subject 
to  the  payment  thereout  of  all  his  just  debts,"  the  testa- 
tor has  signified  such  '^  contrary  or  other  intention."  The 
Act,  therefore,  does  not  apply. 

[They  cited — Smith  v.  Smith  (6),  Oreated  v.  Great- 
ed  (c),  Stogie  v.  Parker  (d),  and  AUen  v.  Allen  («).] 

Sir  Hugh  Cairns,  Q.C.,  and  Mr.  Freeling,  for  the 
Defendant  MaHha  VaUins,  contended,  that  the  mortgage 
debt  was  payable  out  of  the  real  estate  in  exoneration  of 
the  personal  estate. 

The  Act  applies  to  all  cases  where  the  testator  has  not 
"signified  a  contrary  or  other  intention."  The  words, 
''subject  to  the  payment  thereout  of  all  my  just  debts,"  do 
not  amount  to  a  direction,  such  as  was  found  in  Stone  v. 
Parker  and  in  Created  v.  Oreated,  to  pay  the  mort- 
gage debt  out  of  the  residuary  personalty.  This  is  not  a 
bequest  of  the  testator's  personal  estate  upon  trust  to  pay 
thereout  all  his  just  debts.  It  is  merely  an  expression  of 
that  which  the  law  would  have  implied — ^namely,  that  the 
residuary  legatee  is  to  take  nothing  until  all  the  testator's 
just  debts  are  paid.     It  leaves  the  question  as  to  the  fund 


(a)  17&  18  Vict.  cap.  113. 

(b)  7  Jur.  N.S.  1140. 
(r)  26  BeuT.  621. 


((I)  1  Dr.  &  Sm.  212. 
(e)  10  W.  R.  261. 
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primarily  applicable  for  their  payment^  to  be  determined 
by  the  Act,  of  which  the  testator  must  be  taken  to  have 
been  cognisant  It  is,  in  effect^  no  more  than  the  direc- 
tion in  Pembrooke  v.  Friend  (a),  that  all  the  testator's 
just  debta  should  be  paid 

Stone  V.  Parker  (&)  was  determined  before  the  decision  of 
the  late  Lord  Chancellor  (Lord  Campbell),  overruling  Vice- 
Chancellor  Stuart,  in  WooUtencroft  v.  Woclstencroft  (c) — 
a  decision  which  is  of  value,  as  laying  down  this  clear  and 
intelligible  principle  for  the  determination  of  all  questions 
arising  under  the  Act,  namely,  that  "  the  same  rule  should 
now  be  observed  with  respect  to  exempting  the  mortgaged 
land  from  the  payment  of  the  mortgage  money,  as  was  be* 
fore  observed  with  respect  to  exempting  the  personal  estate, 
the  mortgaged  land  being  now  primarily  liable,  as  the  per- 
sonal estate  had  been  liable  previously ''  (d), 

Mr.  F.  Webb  appeared  for  the  trustees  of  the  will. 


1862. 
Mblusit 

V. 
VAtLIMg. 

Argtuneni, 


Mr.  WiUcock,  Q.  C,  in  reply. — ^The  rule  which  the  De- 
fendants deduce  from  the  decision  of  the  late  Lord  Chan- 
cellor in  Woclstencroft  v.  WooUtencroft,  was  a  dictum 
not  necessary  to  the  determination  of  that  case,  where,  as 
Lord  Ca/mpbell  expressly  observed,  the  direction  was,  that 
the  testator's  debts  should  be  paid,  not  out  of  his  personal 
estate,  but  out  of  his  estate  generally. 

In  Pembroke  v.  Friend  nothing  was  said  by  the  testator 
as  to  the  fimd  out  of  which  his  debts  were  to  be  paid,  and 
the  direction  was  simply,  that  all  his  just  debts  should  be 
paid  as  soon  as  might  be  after  his  decease. 


(d)  1  J.  k  Hem.  132. 
(6)  1  Dr.  &  Sm,  212. 
(c)  6  Jur„N.  S.,  1170. 


Cur.  adv,  vult 

(d)  Per  Lord  Campbell,  C,  in 
WooUtencroft  y .WooUtencroft,  6 
Jur.,  N.S.,  1170. 
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Uarch  5lh, 
Judgment, 


Vicr-Chanckllor  Sir  W.  Page  Wood  :— 

The  question  to  be  determined  in  this  case  is,  whether  the 
bequest  in  the  will  of  the  testator,  James  WaJhridge,  of  all  his 
personal  estate  to  his  wife,  for  her  absolute  use,  "subject  to 
the  payment  thereout  of  all  his  just  debts,  funeral  and  tes- 
tamentary expenses,"  contrasted  with  the  devise  of  his  real 
estate,  in  which  he  takes  no  notice  whatever  of  a  mortgage, 
is  a  sufficient  indication  of  an  intention  on  his  part  that  such 
real  estate  shoidd  not^  under  the  Act  17  &  18  Vict  c.  113, 
be  primarily  liable  to  the  payment  of  the  mortgage  debt 

The  principal  difficulty  in  the  case  arises  from  an  obser- 
vation thrown  out  by  the  late  Lord  Chancellor  in  the  case 
of  Woolstencroft  v.  Woolstencroft  (a). 

It  is  true  that  Lord  Campbell  carefully  guarded  his 
decision  by  adverting  to  the  circumstance  of  the  testator 
having  directed  all  his  debts  to  be  paid  by  his  executors, 
not  "out  of  bis  personal  estate,"  but  ''out  of  his  estate" 
generally — ^which,  of  course,  would  be  a  sufficient  ground 
for  the  decision.  Sut  his  Lordship  went  on  to  say, ''  I  think 
the  same  rule  shoidd  now  be  observed  with  respect  to  ex- 
empting the  mortgaged  land  from  the  payment  of  the 
mortgage  money,  as  was  before  observed  with  respect  to 
exempting  the  personal  estate— the  mortgage  land  being 
now  primarily  liable,  as  the  personal  estate  had  been  liable 
previously." 

Vice-Chancellor  Stuart  has  expressed  some  doubt  whether 
this  observation  is  correctly  reported;  but  I  have  no  doubt 
that  it  is  sa 

The  old  rule,  to  which  Lord  Ca/rapbell  refers,  with  respect 
to  exempting  personal  estate,  may  be  deduced  from  the 
authorities — all  of  which  were  reviewed  by  Lord  JEldon  in 
detail  in  the  case  of  Bootie  v.  Bluridell  (6) — to  have  been, 


(fl)  6  Jut.,  N.  S.,  1171. 


(6)  1  Men  193. 
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that,  in  order  to  exonerate  the  personal  estate,  you  must 
find  in  the  will  not  only  an  intention  to  charge  the  real 
estate  with  the  testator's  debts,  but  also  an  intention  to 
exonerate  the  personal  estate  from  those  debts-— the  mere 
charging  the  realty  did  not  of  itself  operate  as  an  exonera- 
tion of  the  personalty. 

Now,  if,  in  cases  under  the  Act,  the  same  rule  ought  to 
be  observed  with  respect  to  exonerating  mortgaged  land 
from  tlie  payment  of  the  mortgage  money,  as  was  before 
observed  with  respect  to  exonerating  the  personal  estate— 
which  is  what  Lord  Campbell  has  suggested — ^in  other 
words,  if,  in  order  to  exonerate  the  mortgs^ed  land,  you 
must  find  in  the  will,  not  only  an  intention  to  charge  the 
personal  estate  with  the  mortgage  debt^  but  also  an  inten- 
tion to  discharge  the  mortgaged  land  from  that  debt — then 
it  would  be  necessary  for  me  to  hold,  that,  according  to  the 
true  interpretation  of  the  present  will,  the  mortgaged  land 
is  not  exonerated  firom  the  mortgage  debt  in  question. 

But  I  have  not  been  able  to  satisfy- myself,  that,  in  cases 
under  the  Act,  the  rule  suggested  by  Lord  Campbell  is 
applicable. 

Looking  to  the  reasons  of  the  rule,  I  find  that  its  pro- 
gress, until  it  assumed  the  shape  in  which  Lord  Eldon 
states  it,  was  gradual. 

In  its  origin,  it  was  applied  to  a  charge  of  debts  on  the 
testator's  real  estate,  which,  without  such  a  charge,  was  not 
liable  at  that  period  of  the  law  to  the  simple  contract  debts 
of  a  testator.  In  such  cases,  the  charge  of  debts  was  con- 
ndered  as  creating  an  entirely  new  fund  for  their  payment, 
consisting,  as  it  did,  o.f  property  which  was  not  then  subject 
to  simple  contract  debts  at  all ;  and  looking  to  tbo  leaning 
of  the  Courts,  at  the  time  when  this  rule  was  first  estab- 
Ufihed,  in  favour  of  the  heir,  and  of  protecting  the  real 
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estate,  it  was  natural  that  the  Courts  should  interpret 
such  a  charge  as  indicating  an  intention  on  the  part  of  the 
testator  to  provide  for  the  payment  of  his  just  debts,  by 
augmenting  the  fund  already  available  for  that  purpose,  and 
not  in  any  way  aa  an  indication  of  an  intention,  as  between 
the  two  funds  (the  real  and  personal  estates),  that  the 
personal  estate  should  not  be  first  exhausted. 

It  may  be  said  in  answer  to  this  view,  that  mortgage 
debts  were  not  precisely  in  the  same  position,  such  debts 
being  already  an  actual  charge  upon  the  land.  But  inasmuch 
as  in  equity  the  land  was  always  considered  merely  as  the 
surety  for  payment  of  the  mortgage  debt,  and  the  per- 
sonalty as  the  principal,  the  land  being  thrown  in  as 
security,  mortgage  debts  were  brought^  at  least  in  this 
Courts  within  the  operation  of  the  same  rule ;  and  the 
land^  which,  in  the  contemplation  of  this  Courts  was  not 
in  any  way  charged  until  the  personalty  had  been  ex^ 
hausted,  was  looked  upon  merely  as  a  subsidiary  fund  for 
the  payment  of  the  mortgage  debt  with  which  it  was 
charged. 

Following  the  progress  of  the  rule,  it  was  settled  as 
early  as  Serle  v.  St.  Eloy,  in  Peere  WUliams  (a),  that  a 
devise  of  land  '*  subject  to  the  mortgage  or  incumbrance 
thereupon  "  did  not  so  throw  the  charge  on  the  land  as  to 
exempt  the  personalty — the  testator  being  considered  to 
use  the  terms  merely  as  descriptive  of  the  incumbered 
condition  of  the  property,  and  not  for  the  purpose  of  sub- 
jecting the  devisee  to  the  burthen — a  construction  as  to 
which  Mr.  Jarman  has  not  without  reason  remarked,  that 
''probably  it  generally  defeats  the  intention  of  the  tes- 
tator" (6). 

I  have  sufficient  recollection  of  the  discussion  which  took 
(«)  2  P.  Wins.  386.  (b)  2  Jarm.  Wills  (2nd  ed.  534). 
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place  in  Parliament  when  the  Ajct  in  question  was  intro- 
duced, to  know  that  the  construction  thus  put  by  the  Courts 
upon  a  devise  of  land  ^*  subject  to  the  mortgage  thereon,'^ 
and  its  effect  in  defeating  the  intention  of  the  testator, 
was  one  of  the  arguments  relied  on  for  inverting  the  rule  of 
law,  and  enacting,  that  when  a  testator  devises  lands  which 
are  burthened  with  a  charge^  unless  he  has  **  signified  a 
contrary  or  other  intention/'  he  must  be  presumed  to  mean 
that  his  devisee  shall  take  the  estate  so  burthened,  and 
that  his  personalty  shall  not  exonerate  it 

In  the  will  before  me,  that  which  the  Legislature  has 
made  the  secondary  fund  for  payment  of  a  mortgage  debt — 
i.a  the  personalty — is  bequeathed  by  the  testator,  ''subject  to 
the  payment  thereout  of  all  his  just  debts  ;"  and  the  ques- 
tion isy  whether,  regard  being  had  to  the  circumstances 
which  led  the  Courts  to  adopt  the  rule  of  construction  to 
which  I  have  referred,  and  the  reasons  for  its  adoption, 
the  converse  of  that  rule  is  now  to  be  imported  into  the 
construction  of  the  statute, — ^in  other  words,  whether  the 
Court  is  to  shut  its  eyes  to  any  conclusion  to  which  it 
might  otherwise  be  led  by  the  words  of  the  will,  and  to 
hold^  that,  unless  a  testator  has  signified  an  intention  not 
only  that  his  personal  estate  shall  bear  a  mortgage  debt,  but 
that  the  mortgaged  estate  itself  shall  not  bear  that  debt,  he 
has  not  signified  such  a  "  contrary  or  other  intention "  as 
the  Act  requires  in  order  to  prevent  its  operation.  I  think 
I  am  not  bound  to  import  such  a  rule  into  the  construction 
of  the  statute. 

The  case  of  Marshall  v.  HoUoway  (a),  as  explained  by 
Lord  Justice  Turner,  when  Vice-Chancellor,  ia  the  subse- 
quent case  of  Fitzwilliams  v.  KeUy  (6),  although  decided 
anterior  to  the  pajssing  of  the  statute  now  under  considera- 
tion, has  a  strong  bearing  upon  the  present  question.  There 
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{a)  5  Sim.  196. 


(/y)   10  Hare,  277, -278. 
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the  testator,  having  a  leasehold  estate  on  which  he  had 
covenanted  to  erect  obtain  buildings  within  a  specified 
time,  bequeathed  it,  and  also  his  general  personal  estate, 
subject  as  to  the  latter  to  the  payment  of  his  debts,  to  trus- 
tees for  one  for  life,  with  several  limitations  over ;  and  Vice- 
Chancellor  ShadweU  held,  that  although,  according  to  the 
ordinary  rule  of  law,  leaseholds  specifically  bequeathed  bear 
the  burthen  of  the  covenants  contained  in  the  lease,  yet, 
according  to  the  true  construction  of  the  will  before  him, 
the  general  personal  estate  of  the  testator  was  liable  to  the 
performance  of  the  covenant 

Commenting  upon  that  case,  Lord  Justice  Turner 
observes,  that  although  it  seems  at  first  sight  an  extremely 
strong  decision,  it  rested  upon  this  ground  : — "The  Vice- 
Chancellor,"  he  says,  "  considered  that  there  was  an  express 
intention  to  discharge  all  debts  out  of  the  general  personal 
estate ;  the  devise  being  of  all  the  real,  leasehold,  and  per- 
sonal estate,  upon  trust  to  get  in  the  personal  estate  and 
thereout  to  pay  the  debts That  case,  there- 
fore, went  on  the  particular  provisions  in  the  will,  and  not 
on  any  general  rule  of  law.  The  Vico-Chancellor  considered 
that  what  was  given  to  the  legatee  was  the  whole  leasehold 
estate,  and  that  the  charges  upon  it  fell  to  be  paid  out  of  the 
general  personal  estate  "  (a). 

In  the  will  before  me,  I  have  provisions  precisely  similar : 
I  have  a  devise  of  mortgaged  lands  to  trustees,  but  taking 
no  notice  of  the  mortgage  to  which  they  are  subject ;  I 
have  a  direction  to  the  trustees  to  pay  the  rents  to  the  tes- 
tator's wife  for  life,  without  taking  any  notice  of  the 
mortgage;  I  have  a  trust  for  sale  afler  her  death,  with 
directions  to  stand  possessed  of  the  money  arising  from 
the  sale  in  trust  for  the  Flaintifis,  without  the  least  re- 
ference to  the  mortgage ;  and  this  is  followed  by  a  bequest 


(a)  10  Hare,  278. 
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of  all  the  testator's  personal  estate  to  the  testator's  wife, 
**  subject  to  the  payment  thereout  of  all  his  just  debts^ 
fimeral  and  testamentary  expenses."' 

I  apprehend  that  no  person  of  ordinary  intelligence, 
reading  a  will  of  this  description,  could  avoid  the  con- 
clusion that  the  testator  meant  his  debts  due  on  mortgage, 
in  common  with  all  his  other  debts,  to  be  paid  out  of  his 
personal  estate,  and  not  out  of  the  estates  on  which  they 
were  charged. 

The  rule  of  construction  suggested  by  Lord  CampbeU 
would  have  the  advantage  of  being  a  general  rule  of  con- 
struction ;  but  the  application  of  it  to  such  a  will  as  I  have 
before  me,  would  frustrate  the  intention  of  the  testator  :  and 
the  adoption  of  general  rules  of  construction  which  frustrate 
the  particular  intent  of  a  testator  ought  not  to  be  extended. 

The  decision  under  the  old  law,  that,  where  lands  were 
devised  ''subject  to  the  mortgage  thereupon,''  the  words 
^subject  to  the  mortgage  thereupon"  were  merely  de- 
scriptive of  the  condition  of  the  property,  and  no  indication 
that  the  devisee  was  to  take  cum  onere,  was  a  strong 
decision,  which  could  only  have  arisen  from  the  favour  ex- 
tended at  that  period  of  the  law  to  real  estate.  I  feel  that 
I  ought  not  to  extend  it  to  personal  estate,  by  holding  that 
in  this  will  the  words  "  subject  to  the  payment  thereout  of 
all  my  just  debts,"  are  to  be  treated  as  merely  descriptive, 
and  that  the  will  is  to  be  read  as  if  they  were  omitted.  The 
testator  must  be  presumed  to  have  been  aware  of  the  Act ; 
and  it  appears  to  me,  that,  by  the  words  in  question,  he  has 
taken  pains  to  signify  his  intention,  that,  as  between  the 
devisees  of  the  real  estate  and  the  residuary  legatee  of  the 
personalty,  the  mortgage  debt  is  to  be  borne  by  the 
personal  estate. 


1862. 


JudgmenL 


I  have  not  referred  to  the  cases  before  other  branches  of 
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the  Court,  because  they  were  determined  before  Lord 
CampbelVa  decision.  As  far  as  they  go,  however,  they 
adopt  the  view  I  have  taken. 


MinuU  of 
Decree, 


DscLABs,  that,  according  to  the  true  construction  of  the  testator's 
will,  the  mortgage  debt  and  interest  ought  to  be  borne  and  paid  out 
of  his  personal  estate  in  exoneration  of  his  real  estate.  Costs  to  be 
paid  out  of  the  general  personal  estate. 


1861. 

Nov.\Sth^l9th. 

BankrupUy — 
Partnership 

ners  Interest  m 
Mining  Lease 

---Cesser  of,  on 
Bankruptcy — 

Fraud  onCredi- 
tors, 

A  provision  in 
a  deed  of  part- 
nership, that, 
in  the  event  of 
the  bankruptcy 
or  insolvency 
of  a  partner,  his 
share  in  a  min- 
ing lease  (form- 
ing part  of  the 
partnership 
property)  shall 
go  over  to  his 
co-partners,  is 
void,  as  being 
in  fraud  of  the 
bankrupt  laws. 


WHITMORE  V.  MASON. 

XhIS  suit  was  instituted  by  William  Whitmore  and 
others,  as  assignees  in  bankruptcy  of  one  James  Herbert 
Smith,  a  bankrupt,  against  James  Mason,  Maria  Herroii, 
Joseph  Tarratt,  and  Charles, Barry,  who  had  been  partr- 
ners  with  Smith  down  to  the  time  of  his  bankruptcy  in 
working  certain  mines  in  Portugal ;  and  the  object  of  the 
suit  was,  to  have  the  rights  of  the  Plaintiffs  ascertained  so 
far  as  regarded  the  interest  of  the  bankrupt  under  the  deed 
of  partnership. 

By  the  deed  of  partnership,  which  was  dated  the  30th  of 
September,  1859,  and  made  between  the  Defendant  Mason 
of  the  one  part,  and  the  other  Defendants  and  Smith  of  the 
other  part»  after  reciting  that  a  company  called  La  Sabina 
had,  in  1858,  demised  the  mines  to  the  Defendant  Mason 
for  a  term  of  fifty  years,  subject  to  certain  rents,  royalties^ 
and  covenants,  and  that  the  parties  to  the  deed  had 
agreed  to  enter  into  a  partnership  for  working  the  mines  and 
for  selling  the  produce ;  and  reciting,  that  the  mines  and 
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premiBes  were  in  fact  so  demised  to  Maaon  in  trust  for 
himself  and  the  parties  thereto  of  the  second  part,  in  the 
shares  thereinafter  mentioned,  and  for  the  purposes  of  the 
partnership;  and  that,  in  pursuance  of  the  agreement  for 
the  partnership,  the  parties  to  the  deed  had  subscribed 
^6,500  aa  the  capital  to  be  employed  in  working  the  mines, 
and  had  paid  the  same  into  the  Bank  of  London,  to  the 
credit  of  Masan^  in  the  shares  following^i.  e..  Mason, 
£S,000;  MariajE[€rron,£l,SOQ',  TarraU,  £1,000;  Smith, 
£500 ;  and  Ba/rry,  £500  '.--^Mason  covenanted  to  stand  pos- 
sessed of  the  mines  and  premises  for  the  full  term  thereby 
granted,  or  for  any  renewed  term  thereof,  in  trust  for  him- 
self and  the  parties  of  the  second  part,  their  respective 
executors,  administrators,  and  assigns,  in  the  shares  and 
proportions  thereinafter  expressed.     And  the  parties  mu- 
tually covenanted  with  each  other,  that  they  would  continue 
eopartners  and  joint  adventurers  for  six  years,  for  the  pur- 
pose of  working  the  mines,  and  for  the  sale  of  the  produce ; 
that  the  business  of  the  partnership  should  be  carried  on  in 
the  name  of  Mason  only ;  that  the  shares  of  the  partners 
in  the  mines  and  premises,  and  in  the  effects  and  property 
to  be  held  or  connected  therewith,  and  in  all  profits  and 
losses  which  should  be  received  or  sustained  in  the  prosecu- 
tion of  the  mines,  should  be  distributed  and  held  in  manner 
following,  (that  is  to  say),  there  should  be  considered  to  be 
thirteen  shares   therein,  and  Mason   should  be  entitled 
to  six,  Maria  Herron  to  three,  Tarratt  to  two,  Sviith 
to  one,  and  Ba/rry  to  one  of  such  shares ;  that  the  shares 
of  the  partners  might  be  sold,   mortgaged,   or  partially 
or  absolutely  disposed  of  to  any  copartner  or  other  person 
whomsoever,  and  such  copartner  and  other  person  should 
upon  such  sale  or  disposition  become  partners ;  provided 
that  no  such  sale,  mortgage,  or  disposition  should  be  made 
without  the  previous  consent  in  writing  of  all  the  other 
partners  thereto.     And  it  was  thereby  provided,  that  it 
should  be  lawful  for  the  partners  to  withdraw  from  the 
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partnership  upon  six  months'  notice  to  the  copartners;  and 
that  upon  such  withdrawal  an  account  should  be  stated  of 
the  profits  and  losses  in  respect  of  the  share  of  such  with- 
drawing partner,  and  of  all  that  might  be  due  from  the 
partnership  to  him.  And  it  was  thereby  expressly  declared, 
that  in  taking  sach  account  the  withdrawing  partner  should 
not  be  entitled  to  credit  for  the  value  or  estimat<ed  value 
of  the  said  lease,  grant,  or  concession,  or  any  renewal  or 
extension  thereof,  but  that  such  account  should  consist  only 
of  the  share  of  such  partner  in  the  assets  of  the  partnership 
other  than  the  value  of  such  lease,  grant,  or  concession,  sub- 
ject to  its  liabilities,  and  of  the  share  of  the  capital  sunk  in 
building  or  otherwise  on  account  of  the  said  mines  debited 
to  the  capital  account.  And  it  was  thereby  declared,  that 
the  capital  of  the  partnership  should  consist  of  the  sum  of 
j?6,500,  and  of  such  other  sums  of  money  as  the  partners 
for  the  time  being  should  from  time  to  time  think  neceeh 
sary,  which  said  sums  should  be  contributed  by  them  ac- 
cording to  their  aforesaid  or  then  respective  shares  and 
interests 


The  deed  then  contained  the  following  proviso,  upon 
which  the  question  turned : — ''  That,  in  the  event  of  the 
bankruptcy  or  insolvency  of  any  of  the  said  present  or  future 
partners,  an  account  shall  be  taken  and  a  valuation  made  of 
the  share  and  interest  of  such  party  in  the  said  mines  and 
premises  {eoccept  the  value  of  the  said  recited  lease,  grant, 
or  concession,  or  any  renewal  or  extension  thereof,  which  is 
not  to  he  taken  into  a>ccounf),  and  the  amount  thereof  paid 
to  the  parties  entitled  to  receive  the  same,  witiiin  twelve 
months  next  after  such  bankruptcy  or  insolvency." 


In  July,  1860,  Smith  committed  an  act  of  bankruptcy; 
and  on  the  30th  of  July,  1860,  a  petition  for  adjudication  in 
bankruptcy  was  presented  against  him,  and  he  was  adjudged 
bankrupt.     The  Plainti£fs  were  appointed  his  assignees. 
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Dispates  having  arisen  as  to  their  rights  unfler  the 
partnership  deed,  the  Plaintiffs  now  filed  their  bill, 
praying  to  have  those  rights  ascertained  and  declared,  and 
for  an  account  and  payment  of  the  share  or  interest  of  the 
bankrupt  in  the  partnership  property  at  .the  date  of  his 
bankruptcy,  irrespective  of  the  value  of  the  lease;  and 
further  praying,  that  a  value  might  be  set  upon  the  lease  at 
the  date  of  the  bankruptcy,  and  that  the  Defendants  might 
be  ordered  to  pay  to  the  Plaintifis  one-thirteenth  of  such 
value. 


1861. 
Whitmobb 

V 

Masow. 
StatemenL 


Mr.  TF.  Knox  Wigram  (in  the  absence  of  Sir  Hv^h 
Cairns,  Q.C.,)  for  the  Plaintiffs : — 

The  partnership  deed  provides,  that,  in  the  event  of  the 
hankruptcy  or  insolvency  of  any  of  the  partners,  an  account 
shall  be  taken,  and  a  valuation  made,  of  the  share  and 
interest  of  such  party  in  tho  mines  and  premises,  ''  except 
the  value  of  the  said  recited  lease,  grant,  or  concession,  or 
imy  renewal  or  extension  thereof,  which  is  not  to  be  taken 
into  account" 

This  exception  is  void,  as  being  an  attempt  to  evade  the 
rule  in  bankruptcy,  which  provides,  that,  upon  an  act  of 
bankruptcy  being  committed,  all  the  property  of  the  bank- 
rupt vests  in  his  assignees.  The  effect  of  the  exception,  if 
valid,  would  be,  that  on  the  act  of  bankruptcy  all  the  share 
and  interest  of  the  bankrupt  would  pass,  not  to  his  assignees, 
but  to  his  surviving  partners ;  and  one  of  several  co- 
partners cannot  stipulate  by  the  partnership  deed,  that  upon 
his  bankruptcy  or  insolvency  his  share  and  interest  in  any 
portion  of  the  partnership  property  shall  go  over  to  his  co- 
partners, without  a  fraud  on  the  bankruptcy  law  :  WUaon 
V.  Greenwood  (a),  WiUcivson  v.  Wilkiinson  (6),  Rochford 


Argument 


(a)  1  Swanst.  481.     (b)  Geo.  Cooper,  261. 
VOL.  IL  p 


(r)  9  Haie,  484. 
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The  PlamtifEs,  thereford,  aie  entitled  to  have  it  declared, 
that  the  one-thirteenth  share  of  the  bankrupt  partner  in 
the  lease,  as  well  as  in  the  other  partnership  property, 
passed  to  the  Plaintifi  as  his  assignees  in  bankruptcy. 

Mr.  R6U,  Q.  G,  Mr.  Qiffard,  Q.  C,  and  Mr.  Soutkgate, 
for  the  Defendants : — 

We  admit  the  claim  of  the  PlaintifiGs  to  the  share  and  in- 
terest of  the  bankrupt  partner  in  the  partnership. property 
other  than  the  lease,  and  to  have  that  share  and  interest  ascer- 
tained by  an  account  and  valuation  as  provided  by  the  deed 
of  partnership.  But,  the  daim  of  the  Plaintifib  to  the  share 
of  the  bankrupt  in  the  lease,  we  disputa 

By  the  partnership  deed,  the  bankrupt's  share  in  the  lease 
is  expressly  excepted  from  the  provision  for  the  event  of 
bankruptcy  or  insolvency,  and  the  effect  of  that  exception 
is  to  pass  his  interest  in  the  lease  to  his  co-partners.  la 
this  there  is  no  fraud  on  the  bankruptcy  laws,  nor  any 
injury  to  creditors. 

[The  Yice-Chakoellob. — Is  it  not  the  principle  of  the 
bankrupt  law  that  a  man  shall  not  limit  his  property  for  the 
benefit  of  himself  until  he  becomes  bankrupt^  and,  on  his 
bankruptcy,  then  over?  Here  Smith's  share  in  the  lease  is 
limited  for  the  benefit  of  himself  until  he  becomes  bank- 
rupt.] 

Mr.  Rolt — This  is  a  partnership  deed,  and  the  stipulations 
in  partnership  deeds  are  exceptional.  A  provision  like  the 
present  is  frequently  inserted  in  such  deeds,  and  we  submit 
that  it  is  valid.  It  is,  in  effect,  no  more  than  this : — ^The 
partner,  who  would  otherwise  have  been  joint-proprietor  of 
the  mining  lease,  stipulates  with  his  co -partners  that  they 
shall  be  the  exclusive  proprietors,  subject  only  to  a  proviso 
that  up  to  the  time  of  his  becoming  bankrupt  or  insolvent 
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he  shall  have  an  aliquot  part  of  the  yearly  profits.  Such  a 
contract  ia  neither  directly  nor  indirectly  an  infringement 
of  the  bankrupt  law.  Still  less  can  it  be  so  where,  as  here, 
the  property  in  question  is  not  property  of  which  the  partner 
can  be  considered  as  a  joint  proprietor.  In  forming  a  part- 
nership, each  partner  is  making  a  bargain  with  the  rest, 
and  is  entitled  to  stipulate  for  sych  advaotages  as  he  can 
obtain  from  the  rest  Contributing  his  share  to  the  common 
fiind,  he  is  entitled,  in  return,  to  stipulate,  that,  in  the  event 
of  the  others  becoming  bankrupt,  their  shares  in  any  par* 
ticular  part  of  the  partnership  property  shall  not  pass  to 
their  creditors,  but  shall  remain  the  property  of  the  partner- 
ship ;  just  as  in  a  demise  of  land  the  lessor  stipulates  that, 
in  the  event  of  the  lessee  becoming  bankrupt,  the  lease  shall 
determine,  and  the  land  revert  to  the  lessor. 


WniTMORt 
V. 

Mason. 
Argument 


[The  Vicb-Chancellor.— Lord  Eldon'a  opinion  in  WiU 
Bon  V.  Oreenwood  is  strongly  against  your  contention. 
That  was  merely  a  provision,  that,  on  the  bankruptcy  of  a 
partner,  his  share  should  be  taken  by  the  solvent  partners 
at  a  sum  to  be  fixed  by  valuation;  yet  Lord  Eldon'a 
opinion  seems  to  have  been,  that  even  such  a  provision  was 
void  by  the  statutes  concerning  bankrupts.  He  says,  **  I 
have  no  doubt,  whether  on  general  principle  or  on  the  con- 
struction of  the  deed,  that  the  law  of  this  case  is,  that  the 
partnership  was  dissolved  by  bankruptcy,  and  the  property 
must  be  divided  as  in  the  ordinary  event  of  dissolution 
without  special  provision"  (a).  The  present  is  a  muchstronger 
case,  for  here  the  proviso  is  not,  as  in  Wilson  v.  Oreenwood, 
that  the  bankrupt's  share  shall  be  taken  by  the  solvent 
partners  at  a  sum  to  be  fixed  by  valuation,  but  that  it  shall 
go  over  to  them  without  payment. 

In  a  note  to  that  case,  Mr.  Swanston  seems  to  have 
given  the  result  of  the  authorities  with  his  usual  concise- 


(a)  1  Swanst.  4SS. 
p  2 
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ness  and  accuracy.  He  says,  ''the  general  distiuction 
seems  to  be,  that  the  owner  of  property  may,  on  alienation, 
qualify  the  interest  of  his  alienee  by  a  condition  to  take 
effect  on  bankruptcy  ;  but  cannot  by  contract  or  otherwise 
qualify  his  own  interest  by  a  like  condition,  determining  or 
controlling  it  in  the  event  of  his  own  bankruptcy,  to  the 
disappointment  or  delay. of  his  creditors.  The  jus  dis- 
ponendi,  which  for  the  first  purpose  is  absolute,  being  in 
the  latter  instance  subject  to  the  disposition  previously 
prescribed  by  law  "  (a).] 

Mr.  Giffard,  Q.C. — ^All  the  decisions  upon  which  that 
note  is  based,  turned  upon  limitations  in  marriage  settle- 
ments ;  and  even  in  the  case  of  such  a  limitation  in  a 
marriage  settlement,  it  is  now  held,  that  the  wife  may  be  a 
purchaser  pro  tanto,  i.  e.,  to  the  extent  of  the  amount  the 
husband  has  received  as  her  fortune  upon  the  marriage. 
Thus,  in  Lester  v.  Oarland  (6),  it  was  held  that  the  limita- 
tions over  in  the  event  of  the  bankruptcy  of  the  husband 
(who  was  himself  the  sole  settlor)  were  good  as  to  fifteen 
sixty-sixths  of  the  trust  fund,  that  being  the  proportion  of 
the  trust  fund  which  the  wife's  fortune  would  have  pur- 
chased. A  limitation  of  this  description  in  a  deed  of  part- 
nership is  essentially  different ;  and  to  such  a  limitation 
the  rule,  as  stated  by  Mr.  SwanstoUy  is  inapplicabla  But, 
even  as  stated  by  Mr.  Svxmaton,  the  rule  would  allow  two 
co-partners,  part  owners  of  a  mine,  to  limit  their  shares  to 
each  other  until  bankruptcy,  and  then  over ;  and  the  li- 
mitation over  would  be  valid.  Here  the  Court  is  to  consider 
each  partner  to  have  purchased,  as  it  were,  the  shares  of  the 
rest,  by  contributing  his  own  to  the  common  fund,  and 
thus  to  have  acquired  the  jus  disponendi — the  right  to  dis- 
pose of  such  shares  again,  each  to  its  original  owner,  subject 
to  the  condition  of  their  reverting  to  the  common  stock  in 
the  event  of  his  becoming  bankrupt  Or  insolvent 


(a)  1  Swanst  481,n. 


(b)  5  Sim.  205. 


CASES  IN  CHANCBEY. 

But^  aflsiiTning  the  Court  to  be  against  us  on  this  higher 
ground,  still,  the  limitation  being  to  take  effect  in  the  event 
of  "  bankruptcy  or  insolvency**  in  the  alternative,  it  came 
into  operation  immediately  the  bankrupt  partner  became 
"insolvent,*'  L  e.,  unable  to  pay  his  debts — consequently, 
before  any  act  of  bankruptcy  under  which  his  assignees 
could  acquire  a  titla 
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[The  following  cases  were  also  cited : — Roe  dem.  Hunter 
v.  OaUiers  (a),  Biddlecombe  v.  Bond  (6),  Parker  v.  Oos- 
eage  (c),  and  Brooke  v.  Pecurson  (d).] 

The  Court  rose  before  a  reply  could  be  heard. 


Vice  Chakcellob  Sir  W.  Page  Wood  : — 

Nov.  19th. 

Since  the  rising  of  the  Court  yesterday  I  have  considered      Judgment 
this  case,  and  examined  the  authorities  upon  the  question 
which  it  raises;  and  I  find  it  unnecessary  to  call  for  a 
reply. 

It  appears  to  me  plain,  both  upon  principle  and  authority, 
that  the  share  of  the  bankrupt  in  the  mines,  as  well  as  in 
the  other  partnership  property,  passed,  on  the  act  of  bank- 
ruptcy, to  the  Plaintiffs  as  his  assignees. 

The  partnership  deed  recites  that  certain  mines  were  de- 
mised to  the  Defendant  Mason,  in  trust  for  himself  and  the 
parties  to  the  deed  of  the  second  part,  in  the  shares  and 
proportions  thereinafter  mentioned  ;  that,  in  pursuance  of 
the  agreement  for  the  partnership,  the  parties  to  the  deed 
had  subscribed  £6,500  in  certain  specified  sums — Smith, 


(a)  2  T.  R.  138. 

(b)  4  Ad.  &  £U.  332. 


(c)  2  Cr.  Mee  &  Rosooe,  617 
Id)  27  Bear.  181. 
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who  has  8inoe  become  bankrupt,  sabscribing  i?500  (or  one- 
thirteentb  of  the  whole  capital) ;  and  that  the  payments  so 
made  are  to  be  treated  as  their  respective  shares  in  the 
partnership.  And  then  there  is  the  proviso  npon  which 
the  question  arises,  viz.  '*  That  in  the  event  of  the  bank- 
ruptcy or  insolvency  of  any  of  the  said  present  or  future 
partners,  an  account  shall  be  taken  and  a  valuation  made  of 
the  share  and  interest  of  such  party  in  the  said  mines  and 
premises  (except  the  value  of  the  said  recited  lease,  grant, 
or  concession,  or  any  renewal  or  extension  thereof,  which  is 
not  to  be  taken  into  account),  and  the  amount  thereof  paid 
to  the  parties  entitled  to  receive  the  same  within  twelve 
months  next  after  such  bankruptcy  or  insolvency." 

Now,  I  apprehend  that  the  law  is  too  clearly  settled  to 
admit  of  a  shadow  of  doubt,  that  no  person  possessed  of 
property  can  reserve  that  property  to  himself  until  he  shall 
become  bankrupt,  and  then  provide,  that,  in  the  event  of 
his  becoming  bankrupt,  it  shall  pass  to  another^  and  not 
to  his  creditors. 

But  it  was  argued,  that  the  case  of  a  partnership  is  ex- 
ceptional ;  that,  in  forming  a  partnership,  each  partner  is 
making  a  bargain  with  the  rest,  and  has  a  right  to  stipulate 
for  such  privileges  as  he  can  obtain ;  that,  by  contributing 
his  share  to  the  common  fund,  and  thereby  giving  the 
advantage  of  that  share  to  the  other  persons  entering  into 
the  partnership,  he  acquires  the  right  to  stipulate,  that^  in 
the  event  of  the  others  becoming  bankrupt,  their  shares  shall 
nut  pass  to  their  creditors,  but  shall  remain  the  property 
of  the  partnership.  And  it  was  said,  that  the  case  re« 
sembled  the  ordinary  condition  in  a  demise  of  land,  that^ 
in  the  event  of  the  tenant  becoming  bankrupt,  the  land  shall 
revert  to  the  landlord. 

The  principle  upon  which  such  a  condition  as  last  men- 
tioned has  been  upheld  in  the  case  of  a  demise  of  land,  is 
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expressed  in  the  maxim,  "^  Cojus  est  dare  ejus  est  dispon^re/' 
The  qnestion  is,  whether  that  principle  is  applicable  to  a 
partnership  deed  of  this  description. 

It  is  argued  that  it  is  :  that  I  am  to  consider  each 
partner  to  have  purchased,  as  it  were^  the  share  of  the 
rest  by  thus  contributing  his  own  to  the  common  fund^  and 
to  have  thereby  acquired  the  right  to  dispose  of  such  shares 
again,  each  to  its  original  owner,  subject  to  the  condition  of 
their  reverting  in  the  event  of  bankruptcy. 
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Consistently  with  the  authorities,  it  seems  to  me  impos- 
siUe  to  hold  that  this  can  be  done.  It  is  true,  that  in  all  the 
authorities  cited  the  consideration  upon  which  the  question 
has  arisen,  has  been  that  of  marriage ;  yet  no  one  can  deny 
that  the  consideration  of  marriage  is  quite  as  substantial  as 
the  shares  which,  in  this  case,  each  of  the  partners  contri- 
buted to  the  common  fund.  And  if  the  consideration  of 
marriage  has  been  held  insufficient  to  support  such  a  stipu*- 
lation,  upon  the  ground  that  you  cannot  withdraw  any 
advantage  available  for  your  creditors  in  the  event  of 
bankruptcy,  that  reason  would  apply  equally  to  a  case  of 
this  description. 

The  rule  is  clearly  laid  down  by  Lord  Eldan,  in  the 
case  of  Higgimhotham  v.  Hclme  (a),  that  no  one  can  be 
allowed  to  derive  benefit  from  a  contract  that  is  in  fraud  of 
the  bankrupt  laws.  That  case  was  the  stronger,  because  the 
husband  was  not  in  trade  at  the  date  of  the  settlement. 
On  the  contrary,  he  intended  to  take  holy  orders ;  and  it  was 
only  contemplated  that  he  might  change  that  intention  and 
become  a  trader.  The  wife's  father  had  entered  into  some 
covenant,  which  the  reporter  has  not  distinctly  stated,  for 

(fl)19Vc8.88. 
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the  benefit  of  the  husband  (a) ;  and  with  reference  to  that 
covenant  Lord  Eldon  said,  "  As  to  the  consideration  from 
the  covenant  of  the  father  .  .  .  though,  undoubtedly, 
an  annuity  might  have  been  provided  by  the  settlement  for 
the  wife  in  all  events ;  yet  it  is  not  competent  to  a  party 
giving  a  consideration  for  a  contract  that  is  a  direct  fraud 
upon  the  bankrupt  laws,  to  have  the  benefit  of  it" 

Looking  at  all  the  cases  in  which  a  limitation  over  in  the 
event  of  a  husband's  bankruptcy  has  been  supported  to  the 
extent  of  the  money  received  from  the  wife,  I  take  the 
principle  of  the  decisions  to  have  been^  that  where  there  is 
a  covenant  on  the  part  of  the  husband  to  settle  a  definite 
sum  of  money,  say  £10,000,  and  the  husband  has  received 
another  definite  sum,  say  ^^6,000,  as  the  wife's  fortune,  the 
Court  has  treated  £5,000  of  the  £10,000  as  if  it  were  iden- 
tically the  wife's  money,  and  has  set  it  off  accordingly.  That 
is  the  case  of  Lester  v.  Garland  (6).  And  so,  in  all  other 
cases  where  the  Court  can  find  a  definite  sum  which  can 
be  appropriated  as  the  wife's  property,  it  regards  it  not  as 
the  consideration  she  gives  for  the  rest,  but  as  the  identical 
property  which  she  contributed  as  her  fortune  upon  the 
marriage. 

Nothing  of  that  sort  can  be  done  in  the  case  of  a  part- 
nership like  the  present.  The  Court  cannot  estimate  the 
value  of  the  contingency  which  the  bankrupt  partner  gave 
up  by  contributing  his  share  in  the  lease  to  work  the  mines. 
If  his  co-partners  had  advanced  a  definite  sum  of  money  on 


(a)  On  referring  to  the  Regis- 
trar's Book,  it  appears  that  a 
covenant  had  lieen  entered  into 
by  the  wife's  father,  under  which 
some  fortune  was  to  come  to  the 
husband.  In  the  entry  of  the 
decree  the  order  is  expressed  to 
be  without  prejudice  to  the  Plain- 


tiff Sarah  Higginbothamy  claim- 
ing ^*any  lien  on  her  father*8 
property  he  has  covenanted  to 
give  her  husband,  upon  the  death 
of  the  father."  Reg.  Lib.  A, 
1811,  fol.  1209. 
(fi)  5  Sim.  205. 
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acoonnt  of  his  share,  then  the  property  might  have  been 
considered,  to  the  extent  of  the  money  so  advanced  by 
them,  as  identically  their  money ;  but  this  has  not  been 
done. 

It  was  argued,  that,  the  limitation  being  to  take 
effect  in  the  event  of  "  bankruptcy  or  insolvency " — in 
the  alternative^  it  took  effect  in  this  case  immediately 
the  partner  was  unable  to  pay  his  debts,  and  consequently 
before  any  lict  of  bankruptcy  under  which  his  assignees  could 
claim.  But  it  would  be  impossible  to  allow  that  argument 
to  prevail.  A  bankrupt  is  usually  insolvent  before  he  commits 
an  act  of  bankruptcy.  First  he  becomes  insolvent,  and  then 
bankrupt ;  and  if  that  construction  were  to  prevail,  the  bank- 
rupt laws  might,  in  all  cases,  be  defeated.  Besides,  I  observe 
that  in  several  of  the  cases  before  Lord  Redeadale,  the  limi- 
tation is  worded  in  the  same  alternative  form,  to  take  effect 
in  thj  event  of  "bankruptcy  or  i/naolvency." 

As  regards  the  lease,  therefore,  I  am  bound  to  declare 
that  the  share  of  the  bankrupt  partner  has  passed  to  the 
Plaintiffs  as  his  assignees  in  bankruptcy.  The  value  of 
that  share  will  have  to  be  ascertained  by  sale,  because  as 
to  the  lease  the  deed  contains  no  provision  for  valuation. 

As  regards  the  remaining  partnership  assets,  the  deed 
provides  that  there  should  be  an  account  or  valuation.  If 
the  Plaintiffs  are  content  to  abide  by  a  valuation,  it  will  not 
be  necessary  for  me  to  determine  the  question — as  to  which 
there  was  some  doubt  in  Wilson  v.  Greenwood — whether 
there  ought  not  to  be  a  sale  instead  of  a  valuation.  But  if 
ihey  insist  upon  a  sale  of  the  assets  other  than  the  lease,  I 
must  hear  a  reply  in  support  of  that  part  of  their  daim. 

[Mr.  Wigrcmi  declined  to  argue  the  point.] 

The  Vice-Chancellor. — Then,  as  regards  tlie  share  of 
the  bankrupt  partner  in  the  assets  other  than  the  lease, 
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I  Bball  direct  an  account  and  valuation.  Where  there  is  a 
honk  fide  intention  to  secure  the  going  on  of  the  concern, 
by  the  other  parties  banding  over  to  the  creditors  all  that 
the  creditors  ought  to  take,  I  cannot  conceive  there  is  any 
firaud  on  the  bankruptcy  laws. 


Minuts  of 


Declabb,  that  the  one-thirteenth  share  of  the  bankrapt  partner 
in  the  lease  in  the  pleadings  mentioned  passed  to  t&e  Plaintiffs  as  his 
assignees  under  the  bankruptcy. 

DscLABs,  that  an  account  and  valuation  ought  to  he  taken  and 
made  of  the  share  and  interest  of  the  bankrupt  in  the  partnership 
property  other  than  his  share  in  the  lease,  up  to  the  date  of  the  act 
of  bankruptcy ;  and  that  what  (if  anything)  shall  be  due  on  taking 
that  account,  passed  to  the  Plaintiffi  as  his  assignees. 

DxBBCT  an  inquiry  as  to  the  date  of  the  act  of  bankruptcy. 

Hbsebve  further  consideration  and  costs. 


1861, 
Dee.  12/A; 

1862, 
Joji.  Uth. 

WiU—Con^ 

ttruetion — 

Afier-etcquiired 

Landi—7  Will, 

4  4  1  VicL 
e.  26,  It.  24  ^ 


^Qisii 


HANCE  V.  TRUWHITT. 


A 


SPECIAL  CASE. 


Oemye  Truwhitt,  by  his  will,  dated  the  30th  of  De- 
cember, J  837,  after  directing  his  debts,  funeral  and  testa- 
B4—Etecium^  mentary  expenses  to  be  paid,  and  giving  certain  pecuniary 
A  devise  before  l^g^i^s,  proceeded  to  devise  as  follows : 

'1838  of  all  my 

freehold  hereditaments,  and  all  my  goods,  chattels,  "and  generally  all  other  my  real  and 
personal  estates  and  effects  whatsoever  .  .  .  whereof  I,  or  any  person  or  persons  in  trust  fiir 
me.  am,  is,  or  are,  or  skaU  or  may  be  seised  or  possessed  :**— ifeU;  to  put  the  heir  to  hu  election 
as  to  after-acquired  lands. 
The  authorities  on  election  by  the  heir  under  such  a  devise  reviewed. 


Statement. 
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"  As  to  all  and  every  mj  freehold,  copyhold,  and  leasehold,         18^« 
measuages,  lands^  tenements,  and  hereditaments,  and  all 
and  every  my  stocks,  funds,  moneys,  annuities,  securities 
for  money,  debts,  goods,  chattels,  and  generally  all  other  my 
real  and  personal  estates  and  effects  whatsoever  and  where^ 
soever,  and  of  what  nature,  kind,  or  quality  soever  the 
same  may  be,  whereof,  wherein,  or  whereto  I,  or  any  person 
or  persons  in  trust  for  me,  am,  is,  or  are,  or  ahaU  or  may 
be  seised,  possessed,  interested,  or  entitled  in  possession, 
reversion,  remainder,  or  expectancy,  or  otherwise  howsoever, 
I  give,  devise,  and  bequeath  the  same  and  every  of  them, 
and  every  part  thereof,  and  all  my  estate  and   interest 
therein  (after  and  subject,  as  to  my  personal  estate,  to  the 
payment  of  my  just  debts  and  funeral  and  testamentary 
expenses,  and  the  legacies  hereinbefore  bequeathed)  unto  and 
to  the  use  of  WiUiam  Yewd  and  CharUa  Hennell "  (since 
deceased,  and  now  represented  by  the  Plaintiffs),  ^' their 
heirs,  executors,  administrators,  and  assigns,  upon  the  trusts 
hereinafter  declared."     The  testator  then  directed  his  trus- 
tees to  stand  seised  and  possessed  of  the  trust  premises,  upon 
trust  to  pay  thereout  an  annuity  to  his  wife,  and  subject 
thereto  in  trust  for  all  his  children  as  tenants  in  common. 

The  testator  died  in  1860,  leaving  the  Defendant,  Charles 
Truwhitt,  his  eldest  son  and  heir-at  law,  and  two  daughters, 
him  surviving. 

In  the  interval  between  the  execution  of  his  will  and 
his  death,  the  testator  acquired  divers  freehold  estates,  to 
which  the  Defendant  Cltarles,  as  his  heir-at-law,  claimed  to 
be  entitled  in  equity  as  well  as  at  law. 

The  questions  in  the  special  case  were — 

1.  Whether  the  real  estates  acquired  by  the  testator 
between  the  date  and  execution  of  his  will  and  the 
day  of  his  death,  descended  to  his  heir-at-law 
beneficially  ? 
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2.  Is  the  heir-airlaw  bound,  under  the  will,  to  elect 
whether  he  will  take  such  last-mentioned  real  estates, 
or  whether  he  will  accept  his  interest  under  the  will  ? 


Argwneiu,  Mr.  MoU,  Q.C.,  and  Mr.  Horwood^  tor  the  Defendant, 

Cha/rles  Truwhitt,  the  heir-at-law : — 

The  will,  being  executed  before  the  1st  of  January,  1838, 
could  not  pass  real  estates  acquired  by  the  testator  subse- 
quently to  its  execution  (a).  The  answer,  therefore,  to  the 
first  question  must  be,  that  the  real  estates  acquired  by  the 
testator  between  the  date  and  execution  of  his  will  and  the 
day  of  his  death,  descended  to  his  heir-at-law  beneficially. 

The  only  question  to  be  determined,  then,  is  the  second — 
whether,  upon  the  terms  of  the  will,  the  heir-at-law  is 
bound  to  elect  between  such  after-acquired  real  estates  and 
his  interest  under  the  will 

We  contend,  that»  according  to  the  true  construction  of 
the  will,  the  heir-at-law  is  not  put  to  his  election.  To  raise 
a  case  for  election,  there  must  be  "  demonstration  plain — 
necessary  implication  :  meaning  by  that  the  utter  improba- 
bility that  the  testator  could  have  meant  otherwise ; "  and 
''it  rests  upon  tbose  contending  for  a  case  of  election,  to 
show  that  there  is  that  manifest  plain  demonstration  and 
utter  improbability:''  per  Lord  Eldon,  in  -Randiffe  v. 
Parkyns  (6).  "  The  heir-at-law  is  not  to  be  disinherited 
unless  by  express  words  or  necessary  implication — that  is 
to  say,  by  a  will  clearly  indicating  the  intention  of  the 
testator  to  leave  his  property  to  some  one  else  : "  per  Lord 
Campbell,  C,  in  HcM  v.  Warren  (c).  Here  there  are  no 
express  words,  nor  is  there  necessary  implication.  Every 
word  in  the  will  can  be  satisfied  without  construing  the 


(a)  7  WUl.  4  «^  1  Vict  c.  26, 
88.  24  and  34. 


(6)  6  Dow,  179. 

(c)  Dom.  Proc.  10  W.  R.  67. 
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devise  so  as  to  include  after-acquired  real  estate.  It  is  true, 
ihe  devise  is  in  terms  general  and  universal,  but  ''the 
generality,  the  mere  universality,  of  a  gift  of  property  is 
not  suflScient  to  demonstrate,  or  create  a  ground  of  infer- 
ence, that  the  giver  meant  it  to  extend  to  property  incapable, 
thoagh  his  own,  of  being  given  by  the  particular  act :  ** 
per  Knight  Bruce^  L.  J.,  in  Maxwell  v.  MaoBweU  (a).  ''  A 
designation  of  the  subject  intended  to  be  affected  by  an 
instrument,  in  general  words,  imports  prim&  facie  that  pro- 
perty only  upon  which  the  instrument  is  capable  of 
operating  " — per  Lord  Oranworth,  L.  J.,  in  Maxwell  v. 
MaxjreU  (b).  The  Court  will  not  assume,  from  the  mere 
generality  of  the  devise,  that  the  testator,  in  making  it> 
contemplated  an  act  which  was  contrary  to  the  Statute  of 
Wills,  and  consequently  void  at  law. 

The  only  expression  upon  which  the  devisees  can  rely 
as  raising  a  case  for  election,  is  contained  in  the  words 
"  shaU  or  may  be  seised,  possessed,  interested,  or  entitled/' 
But  this  does  not  necessarily  imply  futurity.  It  is  a  use  of 
the  future  for  the  subjunctive,  and  the  effect  is  simply  to 
give  the  idea  of  iudefiniteness  and  generality.  Even  if  used 
in  a  future  sense,  the  words  may  be  satisfied  by  referring 
them  exclusively  to  the  testator's  personal  estate.  The  gift 
is  of  a  mixed  fund,  consisting  of  personal  as  well  as  real 
property,  and  may  be  construed,  reddendo  singula  singulis, 
thus :  "real  estate  whereof  I,  or  any  person  or  persons  in 
trust  for  me,  am,  is,  or  are  seised ;  personal  estate  whereof 
I  or  any  person  or  persons  in  trust  for  me  shall  or  may  be 
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And  not  only  may  the  words  of  the  will  be  satisfied 
without  construing  them  to  include  after-acquired  real 
estate,  but  they  cannot  be  satisfied  if  they  are  so  construed; 
for  the  wordff  are, "  all  and  every  my  freehold  lands     •     .    • 


(a)  2  D.  M.  &  G.  713. 


(6)  Ibid.  p.  716. 
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}^'  ,  and  generally  all  other  my  real  estate/'  The  testator 
describes  the  lands  he  means  as  already  his  at  the  date  of 
the  will  That  descriptioD  could  not  include  what  were 
AfvumenL  *^®^  ^^®  property  of  oth«r  pereons.  He  must  clearly  have 
meant  all  that  he  then  possessed,  and  was  capable  of  passing 
by  his  will — as  if  he  had  said,  *'  All  that  is  now  mine  and 
■hall  continue  to  be  mine  till  my  decease— all  such  of  my 
present  estate  as  I  shall  die  possessed  of" 

But,  in  fact,  the  case  is  governed  by  authority.  In  Back 
\*Kett  (a)  the  testator  desired  his  executors  to  sell  ''what- 
ever real  estates  he  might  die  possessed  of" — words  far 
stronger  than  any  in  this  will,  where  there  is  no  reference  to 
his  decease ;  yet  Sir  Thomas  Plutner,  M.  B.,  held,  that,  as 
those  words  might  mean  **  all  which  the  will  could  operate 
upon — that  is,  all  which  the  testator  then  had,  aqd  which 
he  should  continue  to  have  at  his  death,"  the  Court  was 
not  warranted  in  extending  the  devise  to  after-purchased 
lands,  and  putting  the  heir  to  his  election.  In  Johmon  v. 
Tdlford  (6),  the  words  in  the  will  appear  to  have  been  pre- 
cisely the  same  as  here ;  yet  Sir  John  Lectehf  M.  R,  hdid 
that  they  did  not  extend  to  after-acquired  lands.  Those 
authorities  are  conclusive. 

[The  ViCE-CHANCELLoa — Churchman  v.  Ireland  (e) 
appears  to  have  deen  decided  subsequently  to  Johnson  v. 
Talford,] 

Mr.  RoU,  Q.  C. — ^In  Churchmam,  v.  Ireland  the  words 
were,  "which  I  shall  die  possessed  of" — words  which  do 
not  occur  in  this  will. 

[They  cited  also  Luahington  v.  Ssn:eU  (d),  and  Alien  v. 
Afhderson  (a).] 

(a)  Jac.  534.  (d)  lli.  k  My.  1 6.9. 

(b)  1  R.  &  My.  244.  («)  5  Hare,  163. 

(c)  4  Sim.  5-20;  S.  C,  1  R.  &  My.  250. 
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Mr.  WiUccck,  Q.  C,  and  Mr.  tuM,  for  the  tesUtor'a         iflsi. 
danghters : — 


We  admit  that  the  first  question  must  be  answered  in 
the  affirmative ;  but  we  contend,  that,  according  to  the  true      Ar^wm€HU 
construction  of  the  will,  there  was  a  plain  intention  on  the 
part  of  the  testator  to  pass  after-acquired  real  estate,  and, 
therefore,  that  the  heir  is  bound  to  elect 

Back  y.  Rett  is  no  longer  binding  as  an  authority.  It 
was  opposed  to  TheUMaaon  y.  Woodford  (a).  It  is  inconsis* 
tent  with  Okurehtnan  ▼.  Irdand  (b),  where,  as  here,  the 
words  were  "  my  real  estate ;''  and  after  Schroder  v.  Schro- 
der (c),  it  must  be  considered  as  overruled,  Lord  Cranwortk, 
C.y  having  there  described  it  as  ''a  very  unreasonable  con- 
struction, affecting  to  imderstand  the  words  of  the  will  in  a 
sense  which  every  person  must  know  was  not  intended 
by  the  testator"  (d). 

In  this  willy  if  the  words  *'  at  my  decease  "  had  followed 
the  words  **  shall  or  may,'Hhe  case  would  have  been  on  all 
fours  with  Chiurchman  v.  Ireland.  The  omission  of  those 
words  does  not  afifect  the  construction ;  the  expression  "  shall 
or  may ''  pointing  equally  to  a  future  time,  whether  ''at  my 
decease "  be  added  or  omitted ;  and  it  would  be  as  unna- 
tural a  construction  here,  as  Lord  Brougha/m,  held  it  to  be 
in  Churchman  v.  Ireland,  to  construe  the  words,  reddendo 
ongula  singulis,  as  referring  exclusively  to  personal  estate. 

Mr.  Molt,  Q.C.,  in  reply  :— 

Even  if  the  words  "  shall  or  may''  are  to  be  construed 
as  words  of  futurity,  and  as  referring  to  real  estate  equally 
with  personal  estate,  they  may  be  satisfied  without  treat- 
ing them  as  pointing  to  the  after-acquired  lands  in  question. 

(a)  18  Yet.  209k  (c)  Kay,  57S ;  S.  C^  on  appeal, 

(6)  4  Sim.  520;  8.  C,  1  R.  &      24  L.  J.,  N.  8.,  Ch.  510. 
My.  250.  (d)  Ibid.  511. 
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The  testator  might  contemplate  parting  with  lands  after 
the  date  of  his  will ;  or  he  might  contemplate  the  possi- 
bility of  taking  a  conveyance  to  himself  of  the  legal  estate 
in  lands,  which,  at  the  date  of  the  will,  were  vested  in 
trustees  in  trust  for  him ;  or  he  might  contemplate  that 
lands,  which  at  the  date  of  his  will  were  vested  in  one 
trustee,  might  afterwards,  by  a  change  of  trustees,  become 
vested  in  another.  Construing  the  will  as  intending  to 
provide  for  these  contingencies,  all  the  words  the  testator 
has  used  iare  satisfied  without  reference  to  after-acquired 
land ;  and  upon  no  other  construction  are  they  satisfied, 
for  after-acquired  land  could  not  be  described  as  his 
already. 

Cur.  adv.  vuU. 


1862. 
Jan.  14^. 

Jvdgmtnt. 


Vicb-Chancbllor  Sir  W.  Page  Wood  : — 

The  two  questions  in  this  special  case  are  in  substance 
reduced  to  one,  for,  as  the  will  was  made  before  the  recent 
Wills  Act  (a)  came  into  operation,  it  could  not  have  the  ef- 
fect of  passing  real  estates  acquired  by  the  testator  after  the 
execution  of  his  will.  Such  real  estates,  therefore,  de- 
scended to  his  heir-at-law  beneficially ;  and  the  only  question 
to  be  determined  is»  whether  there  is  in  the  will  such  an 
indication  of  an  intention  on  the  part  of  the  testator  to 
pass  real  estates  which  he  might  acquire  after  the  exe- 
cution of  his  will,  as  to  put  the  heir  to  his  election. 

It  was  argued  on  behalf  of  the  heir,  that  there  was  not 
such  an  indication  of  intention  ;  that  the  mere  universality 
of  the  terms  in  which  the  testator  has  described  the  subject 
matter  of  the  devise,  is  not  sufficient  to  indicate  that  he 

(a)  7  Will.  4  &  1  Vict.  c.  26,  88.  24,  34. 
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intended  thereby  to  pass  what,  according  to  the  then  law,  ises. 
it  was  not  competent  to  a  testator  to  pass  by  devise ;  and 
reliance  was  placed  upon  the  rule  of  construction  enun- 
ciated by  Lord  Justice  Knight  Bruce  in  MaxwdL  y.  Mao^ 
mU  (a),  that  "  the  generality,  the  mere  universality,  of  a  gift  "*v»"«^ 
of  property  is  not  sufficient  to  create  a  groimd  of  inference 
that  the  giver  meant  it  to  extend  to  property  incapable* 
though  his  own,  of  being  given  by  the  particular  act  i** 
and  by  Lord  Cranworth,  L.  J.,  in  the  same  case,  **  that 
a  designation  of  the  subject  intended  to  be  affected  by  an 
instrument^  in  general  words,  imports  prim&  £stcie  that  pro- 
perty upon  which  the  instrument  is  capable  of  operating." 

In  Maacwell  v.  Maxwell^  however.  Lord  Cra/aworth 
eTpreealy  admits  that  the  rule  would  not  apply  to  a  case 
where  the  instrument,  upon  the  face  of  it,  appeared  intended 
to  operate  on  other  property ;  as  where  property  which 
could  not  pass  is  expressly  denoted,  which  was  the  case, 
he  says,  in  Brodie  v.  Bc^rry  (6). 

The  question,  therefore,  is  whether  the  real  estates  ac« 
quired  by  the  testator  after  the  execution  of  his  will  are 
sufficiently  denoted  upon  the  {buoo  of  this  will 

Now,  whatever  doubt  there  might  have  been  upon  that 
question  before  Lord  Brougham.' 8  decision  in  Churchman 
v.  Ireland  (c),  the  law  is  so  settled  by  that  decision,  that 
it  is  impossible  for  this  branch  of  the  Court  to  depart  from 
the  doctrine  there  established,  by  holding  that  after- 
acquired  real  estates  are  not  sufficiently  denoted  upon  the 
&ce  of  this  will.  No  substantial  distinction  can  be  taken 
between  the  words  of  the  will  in  Ohurchmam  v.  IreUiiid 
and  those  of  the  will  before  me.  It  is  true,  that  the  will 
in  Uhurdmum  v.  Ireland  contained  the  words  ''  which  I 
diall  die  possessed  of,  interested  in,  or  entitled  to,"  and 

(a)  2  D.  M.  G.  705.  {h)  2  Ve«.  &  Bea.  127. 

(c)  1  R.  k  My.  250. 
YOU  IL  Q 
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1862.  that  similar  words  are  not  found  in  the  will  before  me ; 
but  every  argument  which  in  the  case  before  me  has  been 
urged  on  behalf  of  the  heir,  applied  and  was  urged  with 
equal  force  on  behalf  of  the  heir  in  Churchman  v.  IrdancL 
There,  as  here,  the  term  "  my  "  was  used,  the  words  being 
''all  and  singular  my  estates  and  effects  .  .  .  both 
real  and  personal^  which  I  shall  die  possessed  of,  interested 
in,  or  entitled  unto/'  which,  it  was  argued,  must  refer  to 
such  estates  only  as  the  testator  was  possessed  of  at  the 
time  when  the  will  was  made,  and  which  should  continue 
in  his  possession  down  to  the  period  of  his  death — as  if  he 
had  said  ''all  my  estates  which,  being  now  mine,  shall  con- 
tinue to  be  mine  till  my  decease  ;'  since  estates  which 
he  did  not  possess  could  not  be  indicated  by  the 
words  "all  and  singular  my  estates  and  effects."  There 
also,  as  here,  the  gift  was  of  a  mixed  fund,  "all  and 
singular  my  estate  and  effects  .  .  .  both  real  cmd 
personal^'*  from  which  it  was  argued  that  the  prospective 
words  would  be  satisfied  by  confining  their  application  to 
the  testator's  personal  estate.  Yet  Lord  Brougham  held, 
that  the  words  must  be  understood  as  looking  forward  to 
the  whole  of  the  lands  which  the  testator  might  possess  at 
his  decease,  including  what  he  might  acquire  after  the 
execution  of  his  will 

Previously  to  ChurchTrvan  v.  Irdcmd  (a)  Lord  Erahine 
had  decided  in  TAdlusaon  v.  Woodford  (b)  that  a  devise 
of  lands  which  the  testator  should  thereafter  contract  to 
purchase  would  put  the  heir  to  his  election;  but  in 
Churchman  v.  IreUmd  the  devise  was  simply  of  all  the 
testator's  estates  and  effects,  both  real  and  personal^  which 
he  should  die  possessed  of 

In  the  interval  between  TTieUusaon  v.  Woodford  and 
Chv/rchman  v.  Ireland,  Sir  Thomas  Phitner,  M.R,  de- 

(a)  1  R.  &  My.  250.  (b)  13  Ves.  209. 
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cided  in  the  case  of  Buck  v.  Rett  (a),  (where,  I  must  admits 
the  words  were  yery  similar  to  the  present),  that  a  direction 
in  the  will  for  the  executors  to  sell  *'  whatever  real  estates 
the  testator  might  die  possessed  of/'  did  not  extend  to 
after-purchased  lands  so  as  to  put  the  heir  to  his  election. 
He  says :  "  The  direetion  may  mean  all  which  the  will 
could  operate  upon ;  that  is,  all  which  the  testator  then 
had,  and  which  he  should  continue  to  have  at  his  death  " — 
the  very  interpretation  for  which  the  heir  in  this  case  con- 
tenda  But  the  answer  is,  first,  as  was  observed  by  Lord 
Cranworth,  that  this  was  a  very  unnatural  and  strained 
construction  of  the  words  of  the  will ;  and  secondly,  that, 
even  if  it  were  correct,  the  words  in  the  will  before  me 
being .  in  the  alternative  form  "  am  or  shall  be,"  are  dis- 
tinguishable, the  word  "or"  clearly  showing,  as  Lord 
GranwoTik  observed  in  Schroder  v.  Schroder  (6),  that  the 
testator  was  contemplating  two  different  descriptions  of 
estates — ^those  which  were  then  his,  and  those  which,  not 
being  his  then,  should  be  his  at  the  time  of  his  decease. 

In  Schroder  v.  Schroder  (c),  there  was  no  mixed  fund 
of  real  and  personal  estate.  In  deciding  that  case  I  followed 
Churchman  v.  Ireland  (d),  by  which  I  conceived  myself 
to  be  bound.  On  appeal,  my  decision  was  affirmed  by  \ 
Lord  Crcmworth.  There  the  words  were  *'all  my  real 
est-ates  whatsoever  and  wheresoever,  of  or  to  which  I  now 
am,  or  at  the  time  of  my  decease  shall  be,  seised  or  entitled." 
In  affirming  that  case.  Lord  Cranwoiih  reviewed  all  the 
authorities  of  importance.  **  The  case  mainly  relied 
upon,"  he  says,  "  was  that  of  Back  v.  Kelt  (e).  I  do  not 
adopt  the  construction  which  the  Master  of  the  Bolls  put 
upon  the  words  in  that  case.  I  think  that  it  was  a  very  un- 
reasonable construction ;  it  was  affecting  to  understand  the 

(fl)  Jac.  534.  (c)  1  Kay,  578. 

(h)  24  Law  J.,  N.  S.,  Ch.  510.         {(l)  1  R.  &  My .  250. 
{e)  Jac.  534. 
Q  % 
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words  of  the  will  in  a  soDse  which  every  person  must  know 
was  not  intended  by  the  testator.  But,  whether  that 
decision  was  right  or  wrong,  all  I  can  say  is,  that  the  words  - 
in  the  present  case  are  not  the  same  as  there.  If  they 
were  the  same,  then  it  might  have  been  a  question,  whether 
I  would  have  overruled  or  followed  that  decision.  The 
next  case  relied  on  was  Johnson  v.  Tdford  (a).  In  that 
case,  Sir  J.  Leach  thought  that  the  direction  that  the  heir- 
at-law  should  convey,  did  not  refer  to  estates  which  he  had 
contracted  to  purchase,  but  which  had  not  been  conveyed 
to  him.  I  do  not  give  any  opinion  upon  that  case,  but  it 
is  manifestly  different  from  this  case.  So  in  Tenmant  v. 
Tenncmt  (b),  with  all  deference  to  Lord  Phinkett  who 
decided  that  case,  the  construction  he  put  upon  the  words 
was  not  that  which  I  would  have  put  upon  them ;  stiU, 
were  the  language  here  precisely  similar  to  what  it  was 
there,  I  might  have  been  guided  by  the  authority,  rather 
than  tlirow  doubt  upon  the  law  as  settled  by  decision. 
But  the  question  in  the  present  case  is  not  open  to  such 
doubta  How  can  any  one  doubt  that  the  testator  con- 
templated all  the  property  of  which  he  should  afterwards 
become  possessed  ?  The  view  I  take  of  this  case  is  confirmed 
by  the  decision  of  the  late  yice-Chancellor  of  Englamd 
in  CAurchman  v.  Ireland  (c),  which  was  affirmed  by  Lord 
Brougham,  on  appeal  (cQ.  I  do  not  say  that  my  construc- 
tion is  confirmed  by  the  case  of  Thdlusaon  v.  Woodford  (6), 
for  there  there  could  have  been  no  possible  doubt  afi 
to  the  construction.  Upon  the  first  point,  ^therefore,  I 
think  it  clear  that  this  testator  meant  by  these  words  to 
devise,  not  only  the  estates  he  was  seised  of  at  the  date  of 
his  will,  but  also  such  estates  as  he  might  afterwards 
acquire.'' 

(a)  1  R.  &  My.  244.  (c)  4  Sim.  520. 

ih)  Lloyd  &  G.  temp.  Phmkett,  616.    (rf)  1  R.  &  My.  250. 
(e)  la  Vc8.  209. 
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In  Johnson  v.  Tel/ard  (a)  there  would  seem  to  have  been  1862. 
in  the  will  words  very  similar  to  those  before  me  ;  but  in  that 
case  no  r^reoce  appears  to  have  been  made  to  the  words 
in  the  will ;  the  whole  argument  turned  upon  the  words  in 
the  codicil : — **  If  it  shall  happen  that  any  hereditaments 
piarchaeed  by  me  at«ny  time  or  times  should  happen  to  be 
ooxiTeyed  after  the  date  and  publishing  hereof:''  expressions 
which  Sir  John  Leach,  M.Ry  held  to  refer,  not  to  estates 
pu/rduued  after  the  codicil,  but  to  estates  already  purchased, 
which  should  happen  to  be  conveyed  after  the  codicil  It 
does  not  seem  to  have  occurred  to  any  one  that  the  words 
of  the  will  in  that  cose  might  have  had  a  greater  effect  In 
the  report^  the  words  of  the  will  are  in  the  third  person ;  but 
if  I  may  venture  to  turn  them  into  the  first  person,  they 
will  run  thus — **  all  and  every  my  real  and  personal  estate, 
whatsoever  and  wheresoever,  which  I  or  any  persons  in 
trust  for  me  are,  or  am,  or  shall  be  seised  or  possessed  of 
— ^words  certainly  very  similar  to  those  in  the  will  before 
me.  But  the  answer  is,  that  the  words  in  the  will  do  not 
appear  to  have  been  adverted  to  in  the  argument  of  that 


The  question  is  brought  to  this : — Oan  I  hold  that  the 
omission  in  the  will  before  me  of  the  words  "  at  my  decease,'' 
makes  any  substantial  difference  between  the  present  will 
and  that  which  was  in  question  in  Churchman  v.  Ireland  t 
I  feel  that  I  cannot  Nothing  can  be  more  mistaken  than 
to  draw  refined  and  nice  distinctions  upon  words,  which 
when  any  degree  of  logical  consideration  is  applied  to  them 
are  found  not  to  import  the  slightest  difference  of  idea. 
Here  the  testator  is  giving  all  that  he  is,  or  shall,  or  may 
be  seised  of ;  and  the  words  he  has  used  are  equally  future^ 
whether  the  expression  "  at  my  decease "  be  added  or 
omitted. 

It  was  argued,  that  the  words  '^  shall  or  may  be  "  do  not 
(a)  1  R.  &  My.  244. 
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necessarily  imply  futurity,  and  may  be  simply  used  indefi- 
nitely— a  sort  of  use  of  the  future  for  the  subjunctive  mood, 
if  one  may  so  express  it.  I  cannot  adopt  that  reasoning. 
The  meaning  of  the  words  must  be  obvious.  They  are 
plainly  words  of  futurity,  applying  equally  to  realty  or 
personalty,  and  not  to  be  construed,  reddendo  singula  sin- 
gulis, as  applicable  exclusively  to  the  personalty,  for  that 
construction  was  expressly  rejected  in  Chv/rchman  v.  Ire- 
land (a),  but  as  applicable  equally  to  both  realty  and 
personalty. 

It  was  argued  that  the  testator  might  have,  *at  the 
date  of  his  will,  lands  of  which  (though  his  in  equity) 
some  other  person  might  then  be  seised  at  law  in 
trust  for  him,  and  he  might  contemplate  that  between  the 
dat^f  his  will  and  his  death  he  might  take  a  conveyance 
to  himself  of  the  legal  estate  in  such  lands — in  which 
case  they  would  be  aptly  described  by  the  words  "my 
real  estates  of  which  I  shall  or  may  be  seised ; "  and  in 
one  sense,  no  doubt,  the  words  of  futurity  might  be  satisfied 
in  that  way.  Or,  again,  he  might  contemplate  that  what 
at  the  date  of  his  will  was  vested  in  one  trustee  might  after- 
wards become  vested  in  another  person  as  trustee  for  him, 
which  in  a  sense  would  satisfy  the  words  "  my  real  estates 
of  which  any  person  or  persons  in  trust  for  me  shall  or  may 
be  seised.''  I  feel  there  is  a  degree  of  cogency  in  all  these 
arguments,  but  every  one  of  them  would  apply  equally  if  * 
the  words  "  at  my  decease  "  had  been  added ;  and  had  words 
to  that  effect  been  added,  the  case  would  have  been  brought 
precisely  within  the  authority  of  Churchman  v.  IreUiTuL 
In  Schroder  v.  Schroder  the  very  same  arguments  were 
actually  urged ;  but  it  was  held,  that,  words  of  futurity  being 
clearly  used,  the  Court  was  not  to  be  astute  to  discover  some 
possible  sense  by  which  their  natural  signification  could  be 
evaded. 


(a)  1  R.  &  My.  250. 
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I  feel  bound  to  follow  my  decision  in  that  case— affirmed 
as  it  has  been  by  a  Court  of  higher  judicature— -and  to 
hold,  that  the  real  estates  acquired  by  the  testator  between 
the  date  of  the  execution  of  his  will  and  the  day  of  his  death 
descended  to  his  heir-at-law  beneficially ;  and  thai  the  heir 
is  bound  to  elect  whether  he  will  take  such  last-mentioned 
real  estates,  or  whether  he  will  accept  his  interest  under  the 
wilL 

The  difficulty  being  caused  by  the  will,  the  costs  in  either 
case  will  come  out  of  the  estate. 

Decreed  accordingly. 


1802. 


JiM^mejil. 


f6r/^2^  ^S7    — ^ — 

RE  PHOENIX  LIFE  ASSURAITCE  COMPANY.        uonA,  isu. 

WtiK/tfip-HP. — 

(kntributory  — 

Tnutec 


Hoabe's  Case. 


X  HIS  was  an  adjourned  summons  on  the  part  of  the  The  deed  of 

_,,_  ft  •!  !•/»  Bettlement  of  ft 

omcial  manager  of  the  company  to  strike  out  a  quaunca-  oompany  pro- 
tion  annexed  by  the  Chief  Clerk  to  the  names  of  Messrs.  /.  J^^f  \ri^rfe° 
W,  Hoare,  D.  H.  Young,  and  H.  0,  Hoare,  who  were  should  be deem- 

ed  complete^ 

placed  on  the  list  of  contributories ;  the  contributories  con-  and  no  person 
tending,  on  the  other  hand,  that  their  names  ought  to  be  gu^t^red^LT 
removed  altogether.  Bharehoiderun- 

^  til  he  had  exe- 

cuted the  deed  of 

The  facts  as  admitted  were  as  follows  : —  settlement;  and 

that  the  com- 

The  company  was  constituted  by  a  deed  of  settlement  of  pany  should  not 

the  5th  of  May,  1848,  and  was  ordered  to  be  wound  up  on  cognise  equita- 
ble title,  but 
that  the  persons  to  whom  shares  should  be  legally  assigned  should  be  considered  the  absolute 
assignees. 

Certain  shares  were  settled,  and  a  notice  of  transfer  to  the  trustees  was  duly  giyen  to 
the  company  by  the  settlor.  The  trustees  never  executed  the  deed  of  settlement  of  the 
company,  and  no  transfer  deed  was  ever  executed ;  but  the  names  of  the  trustees  were  regis- 
tered and  retained  as  shareholders,  with  the  word  *'  trustees "  added  in  the  margin.  They 
also  gave  receipts  for  dividends  as  trustees: — Held,  that  they  were  liable  as  contributories 
to  the  full  extent,  and  that  thev  could  not  bo  put  on  the  list  as  trustees  liable  only  to  the  extent 
of  the  trust  estate. 
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1863.        the  14th  of  April,  1860.    Maurice  Svans,  the  secretary 
Kb  Phcbnix    of  the  company,  executed  the  deed  of  settlement  for  40 
LiFB  Amu».    g-jjj^ga  ^j^  ^]^Q  ]  gtt  of  June,  ]  862,  and  on  the  18th  of  July, 
PAMT.        1854,  was  registered  as  the  holder  of  160  further  sharea 
Hoam^Casb-  gy  ^^^  marriage  settlement  of  EvaTia,  dated  the  28th  of 
staiemaii.     April,  1857,  it  was  redted  that  the  said  shares  had  been 
transferred  to  /.  If.  Boare,  D.  H.  Young,   and  If.  O. 
Hoa/re,  and  trusts  were  declared  thereof  for  the  benefit 
of  the  wife  and  childrea     On  the  12th  of  May,  1857,  a 
written  notice,  addressed  to  the  directors  by  the  solicitors 
of  Evans,  was  entered  in  the  transfer  book,  stating  that 
six  policies  on  the  life  of  Evans  were  assigned  by" deed, 
dated  the  28th  of  April,  1857,  to  j:  F.  Hoare,  D.  H. 
YovrnQt  and  H.  G.  Hoars,  upon  the  trusts  therein  expressed ; 
and  that  Evans  was  desirous  that  his  shares  should  be 
transferred  into  the  names  of  the  said  /.  W.  Hoars,  D.  H. 
Young,  and  H.  0,  Hoare,  as  the  owners  thereof,  and  re- 
questing the  directors  to  make  such  transfer  accordingly. 

There  was  no  formal  deed  of  transfer  executed ;  but  an 
entry  was  made  in  the  register  of  shareholders,  with  respect 
to  these  shares,  under  date  Slst  July,  1857,  containing 
under  the  head  "name  of  shareholder '^  the  names  /.  IF*. 
Hoa/re,  D.  H.  Young,  and  H.  6.  Hoars^  with  the  word 
**  trustees ''  written  in  the  margin,  and  containing  under 
the  head  "  nature  of  charge ''  the  word  **  transfer.''  There, 
was  also  a  subsequent  entry  in  respect  of  the  same  shares, 
where,  under  the  head  "  name  of  shareholder,''  was  written 
**  Hoa/re^  J,  TT.,  and  others,  trustees  of  Mrs.  M.  Evans." 

The  transfer  book  contained  an  entry  under  date  1 2th 
May,  1857,  where  the  name  of  Maurice  Evcms  was  entered 
as  transferor  of  the  first-mentioned  shares,  and  the  names 
of  J.  W.  Hoare,  D.  H.  Young,  and  H.  0.  Hoare,  as  trans- 
ferees, no  qualification  being  added. 

Messrs.  Hoars,  Yovmg,  and  Hoare  did  not^  execute  the 


StatemenL 
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deed  of  settlement^  but  they  received  and  gave  receipts  for  1862. 

divid^ids  or  interest  as  trustees,  upon  the  warrants  being  Rb  Phceniz 

forwarded  to  them  by  the  directors.    The  interest  warrants  j^^^k  Com^ 

and  receipts  up  to  the  31st  January,  1858,  were  in  the  ^^^ 
following  form  : — ^HaLT-yearly  interest  to  the  31st  January, 
1858,  at  6  per  cent. 

SHABEa 

200  at  £5. 
Pay  to  J.  W.  Hoa^e,  Esq., 
and  others,  trustees,  in- 
terest due  as  abova 
M.  Evans ^  Registrar. 


Interest. 

^0. 

Received  as   above,  8th  of 

July,  1868. 
H.  0.  Hoare,  for  self  and  co- 
trustees. 


The  two  subsequent  warrants  and  receipts  were  similar, 
except  that  in  one  of  them  the  warrant  ran  "pay  to 
trustees  of  M.  B.  Evans,"  and  the  receipt  was  signed  ''  for 
the  trustees,  J.  W.  Hoa/re."  The  only  return  to  the  Regis- 
tration Office  which  contained  the  names  of  Hoare,  Young, 
and  Hoare,  was  made  on  the  3rd  of  March,  1858  ;  and  in 
that  the  three  names  were  entered,  in  the  return  of  changes 
in  the  list,  with  the  words  "  as  trustees''  appended,  and  in 
the  list  of  shareholders  the  entry  was  "Ho<vre,  J.  W.,  and 
others,  trustees  for  Mra  Jf  .  Eva/ns"  The  Chief  Clerk  had 
placed  Messrs.  J.  W.  Hoare^  D.  H.  Young,  and  H.  0. 
Hoare,  on  the  list  for  200  shares,  with  the  following 
qualification,  ''as  trustees  for  Mrs.  Evans,  a  member  or 
contributor  in  her  own  rights  to  the  extent  of  their  trust 
estata'' 

The  following  clauses  of  the  deed  of  settlement  were 
referred  to : — 

*'  69.  That  every  person  who  shall  have  agreed  for  the  sale 
of  any  share  or  shares  held  by  him  or  her  in  the  said 
company,  shall  give  notice  thereof  in  writing,  at  the  office 
of  the  said  company,  of  such  his  or  her  desire  ;  and  shall 
describe  in  such  notice  the  number  of  shares  intended  to  be 


PAHT. 
HOABE'B  CaAB. 

StaUmejU. 
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1862.        by  ijjjj^  Qj  iiejp  gQi j^  3jj^j  ijJjq  name  and  place  of  abode  of  the 
Rb  Ph(bniz    person  or  persons  purchasing  the  same ;  and  that,  after  such 
ANOB  Com-     notice  duly  given,  any  person  desirous  of  selling  or  trans- 
ferring such  shares,  shall  be  at  liberty  to  transfer  the  same 
to  such  purchaser  or  purchasers  without  delay. 

"  73.  That  the  names  and  addresses  of  all  the  shareholders, 
with  the  aggregate  and  distinctiYe  numbers  of  shares  held 
and  instalments  paid  on  them,  and  every  change  therein 
and  addition  thereto,  shall  be  kept  by  the  directors,  and 
entered  by  the  secretary  in  a  book  to  be  kept  for  that 
purpose,  and  to  be  called  the  Register  of  Shareholders. 

"  74.  That  no  deed  of  transfer  shall  be  deemed  complete, 
nor  shall  any  person  be  registered  as  a  shareholder  under 
any  such  deed,  or  any  other  manner  whatever,  until  such 
person  shall  have  bound  himself  or  herself  to  abide  by  the 
covenants  and  agreements  herein  contained,  either  by  exe- 
cuting these  presents  a  deed  of  covenant  to  be  prepared  at 
his  or  her  own  expense  referring  thereto,  as  the  directors 
shall  from  time  to  time  direct ;  and  aU  shares  remaining 
three  years  without  an  owner  so  registered,  shall  be  abso- 
lutely forfeited  to  the  company  for  the  benefit  of  the  other 
shareholders, 

"  76.  Tliat  in  all  cases  where  any  shares  in  the  capital  of 
the  company  shall  be  assigned  or  bequeathed  to,  or  other- 
wise vested  in,  any  person  or  persons  in  trust  for  any 
person  or  persons,  the  company  shall  not  in  any  re- 
spect be  bound  or  concerned  to  recognise  or.  admit  the 
equitable  title  of  the  person  or  persons  beneficially  en- 
titled to  the  said  shines;  but  the  person  or  persons  to 
whom  such  shares  shall  be  legally  assigned  or  bequeathed 
shall  be  considered  the  absolute  assignee  or  assignees  or 
legatee  or  legatees  of  such  shares,  and  shall,  previously  to 
his,  her,  or  their  admission  as  a  shareholder  or  shareholders, 
produce  and  leave  for  inspection  at  the  office  of  the  secre- 
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tary  or  derk  of  the  company  ike  deed  or  probate  or  letters 

of  administration,  or  oflBce  extract  or  copy  of  the  will  or    rb  Tutxsix 

administration,  under  which  he,  she,  or  they  shall  claim." 


Life  Amub- 

▲NGE    GOM- 
PAXT. 

HoABE*B  Case  . 


ArgumeiU. 


Sir  H,  Cairns,  Q.C.,  and  Mr.  Fry,  for  the  official 
manager  : — 

It  is  settled,  that  defects  in  the  mode  of  transfer  will  not 
relieve  a  contributory  who  has  taken  the  benefit  of  shares 
by  receiving  dividend&  It  is  also  clear  from  the  deed,  that 
a  trustee  was  to  be  regarded  as  the  actual  shareholder ;  and 
the  marginal  note  in  the  register,  if  it  was  anything  more 
than  matter  of  description,  was  altogether  beyond  the 
powers  of  the  directors.  They  could  not  register  a  share- 
holder as  trustee  only.  The  Chief  Clerk  was  therefore 
wrong  in  treating  the  cestui  que  trust  as  a  contributory 
and  in  qualifying  the  liability  of  the  trustees  :  Fenwick'& 
case  (a),  Luard'a  case  (b),  Price  cmd  Brovm's  case  (c), 
Burlinson's  ca^  (d). 

Mr.  Kay  for  the  creditors'  representative. 

Mr.  Roxburgh  (Mr.  RoU,  Q.  C,  with  him)  for  the  alleged 
contributories : — 

We  ought  not  to  be  on  the  list  at  all  Evans  was  regu- 
larly the  holder  of  these  shares,  which  have  never  been 
taken  out  of  him.  There  was  a  notice,  but  no  transfer  nor 
any  instrument  executed  by  the  trustees.  There  was  no 
power  in  the  company  to  put  them  on  the  register. 

The  only  cases  in  which  receipt  of  dividends  has  been 

(a)  1  De  6.  &  Sm.  557.  (c)  3  De  G.  &  Sm.  146. 

(b)  1  De  G.  F.  &  J.  533.  (d)  3  De  G.  &  Sm.  18. 


2.^4 
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1862. 

Rb  Phoenix 
LiPB  AasuB- 

AHGB   COM- 

FAiir. 

HoAXb'8  CA8B. 

ArgwnenL 


held  to  waive  defects  of  transfer  are  those  where  the 
transferee  takes  the  dividends  for  his  own  benefit.  The 
mere  act  of  receiving  as  a  trustee  will  not  have  this  effect 

In  Fenwick'a  case  the  trustee  was  quj^  the  com- 
pany the  absolute  owner,  they  knowing  nothing  of  any 
arrangement  as  to  the  disposal  of  the  dividends.  In 
Lvxx/rd'a  case  the  liability  attached  to  the  husband  only  by 
reason  of  his  wife  having  been  liable.  If  the  official 
manager  is  right  in  this  case,  eveiy  banker  who  receives 
dividends  for  a  customer  would  be  liable  as  a  shareholder. 

lliere  is  nothing  to  show  that  these  trustees  ever  knew 
that  their  names  had  been  put  on  the  register;  and  they 
had  a  right  to  assume  that  they  were  not  so,  inasmuch  as 
they  had  never  executed  a  transfer,  or  agreed  to  accept  the 
shares  in  any  way.  The  form  of  the  dividend  warrant 
would  not  convey  this  information.  HaWs  case  (a)  is  pre- 
cisely in  point 

Moreover,  there  was  nothing  in  the  deed  to  prohibit  the 
company  from  taking  notice  of  a  trust  (as  tliey  have  done), 
though  they  were  not  boimd  to  do  sa  Therefore,  at  any 
rate,  the  qualification  must  remain. 


jn^flMfif.     Vice-chancellor  Sir  W.  Page  Wood  : — 

I  am  of  opinion  that  the  entry  proposed  by  the  Chief 
Clerk  cannot  stand.  There  can  be  no  alternative  but  to 
place  the  names  of  the  trustees  on  the  list  without  qualifi- 
cation, or  else  to  put  the  name  of  the  cestui  que  trust  on 
instead.  A  person  who  is  a  shareholder  is  absolutely  liable, 
although  he  may  be  bound  to  apply  the  proceeds  of  the 
shares  upon  a  trust.  The  case  is  not  the  same  as  that  of 
an  executor  who  may  be  a  contributory,  as  representing  his 

(a)  1  Mo.  &  G.  307. 
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testaioi^s  estate    A  trustee  beoomes  the  bolder  of  the  trust         180B. 
estate  with  all  its  oonsequeDoes,  and/if  a  shareholder  at  all,    rb  Phoenix 
is  liable  without  qualification,  though  without  prejudice,  of    ^^  ^^ 
course,  to  any  right  of  indemnification  which  he  may  have        ^^^^' 
against  his  cestui  que  trust   Therefore,  whether  these  gentle-     ^^^"' 
men  are  described  as  trustees  or  not,  they  will  be  liable  to  the      J^tdgmtnL 
full  extent  if  they  are  to  be  regarded  as  shareholders  at  alL 
I  think  that  in  this  case  the  liability  of  shareholders  does 
attach.     The  distinction  between  HaU's  case  and  the  pre- 
sent is  clear.    It  has  been  settled  over  and  over  again  that 
if  there  has  been  any  irr^ularity,  as,  for  example,  the  non- 
execution  of  a  proper  transfer  deed,  it  does  not  lie  in  the 
mouth  of  any  person  who  has  received  dividends  or  other 
benefits  from  the  shares  to  set  it  upi    The  only  question  is, 
whether  these  gentlemen  received  dividends  as  shareholders ; 
and  I  am  of  opinion  that  they  did.     They  knew  that  thero 
was  a  settlement  of  the  shares  under  which  they  were 
entitled  to  be  regarded  as  the  proprietors.    They  held  no 
communication  with  the  company,  and  did  not  inform  the 
company,  as  HaU  did,  that  they  received  the  dividends  for 
any  other  person.    They  received  the  dividends  in  regular 
course^  the  warrants  being  sent  to  them  by  the  directors  in 
a  fonn  in  which,  with  the  exception  of  one  warrant,  no  name 
of  a  cestui  que  trust  appeared,  and  they  gave  receipts  signed 
by  one,  either  "  for  self  and  co-trustees,''  or  "for  the  trustee&" 

The  dividend  warrants,  which  would  properly  be  sent  to 
shareholders,  being  made  payable  to  them  as  trustees,  and 
the  receipts  being  given  as  trustees,  amounted  to  a  repre- 
sentation, acquiesced  in  and  acted  on  by  them,  that  they 
were  shareholders  upon  trusty  and  not  mere  agents,  as 
bankers  might  be,  to  receive  the  money  for  the  real  share- 
holdera 

Their  names  were  put  upon  the  rogister  as  shareholders, 
and  the  word  **  trustee''  which  was  added  only  indicated  that 
they  were  the  legal  owners  of  the  shares,  though  without  a 


236  CASES  IN  CHANCERY. 

1863.         beneficial  interest  in  them.   That  is  the  circumstanoe  which 

Re  Phcenix    distinguishes  this  from  HdlVa  case.     There  Lord  Cottero- 

AKCE^Sm"    ^^^^^  came  to  his  conclusion  on  the  very  singular  facts 

PANT.         before  him.  The  shares  there  were  returned  in  various  ways — 

oARBB^  ABB.  ^^  sevewd  occasions  as  belonging  to  a  former  shareholder, 

Judgment      ^.  Outerston,  though  he  was  then  dead  ;   on  another  to 

Elizabeth  Ovierston,  who  was  the  widow  and  executrix ; 

then  again  to  the  dead  man  himself;   afterwards  to  A. 

Outerstons  executors ;  then  toii.  Outerston's  trustee  ;  and 

lastly  to  **  ElizaheOi  Outerstan^  executrix  of  A.  OutersUm, 

J.  Hall  appointed  as  trusree  to  Elizabeth  Ovierston/*    It 

would  have  been  difficult  to  say  that  this  amounted  to  a 

return  of  Hall  as  the  owner.     The  widow  was  entered  as 

the  owner,  and  the  fact  of  the  appointment  of  HaU  as 

trustee  was  mentioned  in  addition. 

The  receipts  were  mostly  signed  '*for  the  executors  J. 
HaU"  or  in  some  equivalent  shape ;  but  there  was  one  signed 
"  for  the  executors  and  self,  /.  Hall,"  and  another  "  /.  Hall, 
Elizabeth  OvierstorCe  trustee."  It  appeared,  however,  that 
the  words  Elizabeth  Outeraton's  trustee  were  not  written 
by,  or  with  the  knowledge  of,  HaU,  or  by  his  authority. 

Upon  these  facts  Lord  Cottenham  held  that  Hall  was 
not  shown  to  have  received  the  payments  in  the  character 
of  assignee  of  the  shares,  observing  that  some  of  the 
receipts  were  by  procuration,  but  that  there  was  not  one  in 
which  he  purported  to  receive  the  dividends  in  his 
character  as  assignee,  or  as  owner  of  the  shares, 
"except  in  a  single  instance^  where,  after  the  signa- 
ture of  his  name  having  no  character  affixed  to  it, 
there  was  written,  not  by  himself  but  by  some  other 
person,  the  word  'trustee '  for  the  lady  who  was  the  party 
holding  them."  "Now  he  denies'*  said  Lord  Coitenha/m, 
"  that  he  has  any  knowledge  of  this  writing,  or  that  it  was 
done  by  him  ;  and  upon  the  face  of  it,  it  does  not  appear 
that  there  is  anything  to  lead  to  any  suspicion,  that  it 
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was  done  by  him  or  with  his  knowledge,''  clearly  show-         1862.  ^ 
ing  the  opinion  of  Lord  Cottenhcmi  to  have  been,  that    rs  phcbnix 
a  person  who  signs  as  trustee^  signs  as  owner.  ^ce^^k^' 

PANT. 

In    the    present    case  we    have    the    company    look-  Hoare^sCase. 
ing    to   these    trustees    as    shareholders,    and    returning      ju^dgment. 
them   as  such.      Here,  as    in  HaJl'a  case,  the  step  of 
having  the  deed  executed  was  omitted  ;  but  then  I  refer 
to  that  class  of  cases  which  decide  that  a  person  who 
has  taken  dividends  as  owner,  cannot  say  that  he  is  not  a 
shareholder,  merely  on  the  ground  that  the  proper  forms 
were  not  complied  with.     The  Court  holds  the  receipt  of  '/ 
dividends  to  be  as  binding  for  this  purpose  as  the  obser- 
vance of  the  r^ulations  for  transfer.     Tlie  only  question,  • 
therefore,  is,  whether  the  receipts  were  given  by  them  as 
trustees,  or  whether  these  gentlemen  are  at  liberty  now  to 
say,  that,  though  they  were  registered  and  returned  as 
trustees,  and  gave  receipts  in  terms  as  trustees,  they  were 
.in  &ct  not  legal  owners  for  want  of  the  execution  of  the 
proper  instrument    To  allow  that,  would  be  to  overrule 
the   decisions  which  have  given  eflFect  to  the  receipt  of     • 
dividends ;  and,  therefore,  the  names  of  these  gentlemen 
must  be  put  on  the  list  simpliciter. 


//r    f^3C6^ 


POSTLETHWAITE  v.  LEWTHWAITK 

TFehnsary  28<A, 
HE  Defendants  and  their  predecessors  in  title  had  been,      March\»t 

since  1739,  lessees  for  lives  of  the  rectory  of  Kirkby  Ire-    ter  Landa— 

let  A,  under  the  dean  and  chapter  of  York  ;  and  it  had  been  ^^^LJ^m 

Covenant — 
Purehate  of  Revenionr-^RighU  qf  Subltasee — Eecletiastical  Commuaionen, — 14  ^15  Viet 
e.  104. 

A  leasee  for  lires  fh>ih  a  Dean  and  Chapter  without  a  covenant  for  perpetnal  renewal 
granted  an  nnderleose,  for  the  same  livee,  of  part  of  the  premises  with  a  toties  quotiea 
covenant,  at  a  fixed  fine.  The  reversion  having  become  vested  in  the  Ecclesiastical  Com- 
mfssioners,  thej  refused  to  renew,  hut  offered  to  sell  the  reversion.  The  lessee  purchased : 
Htli,  tliat  the  sublessee  was  not  entitled  to  perpetual  renewal  at  the  specified  fine,  but  was 
entitled  to  a  conveyance  of  the  reversion  on  the  terms  of  paying  a  due  proportion  of  the 
eonsideration  and  expenses  of  the  purchase,  regard  being  had  to  his  existing  interest  and  the 
extent  of  the  property  comprised  in  his  lease. 

Inquiry  directed  as  to  the  amount. 
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1862.  the  practioe  of  the  dean  and  chapter  to  renew  the  lives  as 

PosTLBTH-  ^^7  dropped  upon   payment  of  a  fine,   the  amount  of 

WAITS  which  was  matter  of  negotiation  on   each   occasion,  the 

Lbwthwaitb.  leases  containing  no  covenant  for  perpetual  renewal 


Stalemeni, 


The  Plaintiff  and  his  predecessors  in  title  had  been,  since 
1743,  under-lessees  of  a  portion  of  the  rectory. 

The  under-lease  of  1743  recited  the  original  lease  for  three 
lives,  and  "that  it  was  presumed  and  intended  by  the 
parties  to  the  now  stating  indenture,  iliat,  as  usually  was 
and  theretofore  had  been  done  in  the  like  case,  they  the  said 
WilUam  Lev/thwaUe  and  John  Kvrkbank,  their  heirs  and 
assigns,  or  some  of  them,  at  and  upon  the  decease  of  any 
one  or  more  of  the  persons  before  named,  for  the  term  of 
whose  lives  the  said  premises  were  to  them  demised, 
granted,  and  to  farm  letten  as  aforesaid,  might  and  would, 
upon  payment  of  a  competent  and  reasonable  sum  of 
money  or  consideration  by  way  or  in  the  name  of  a  fine 
for  renewal  to  the  said  lessors,  renew. and  prolong  their 
lease  and  tenure  of  the  said  premises  by  procuring  a  new 
grant,  demise,  or  lease  of  the  same  for  or  during  the 
further  term  of  the  natural  life  or  lives,  as  the  case  should 
happen  to  be,  of  such  other  person  or  persons  as  should  be 
then  or  therein  mentioned  and  expressed ;  and  that  also  in 
like  manner,  upon  determination  of  any  one  or  more 
of  such  other  life  or  lives  afterwards,  the  like  re- 
newals and  new  grants  of  the  said  premises  by  and 
to  them  might  and  probably  would  be  made  and  obtained/' 
and  W.  Lewihioaite  and  J.  Kirkbcmk  demised  the  premises 
for  the.  said  three  lives ;  "  and  also,  further,  for  and  during 
the  natural  life  or  lives  of  .every  such  other  person  or 
persons,  for  the  term  whereof  W.  Lewthwaite  and  /.  Kirk^ 
bank,  their  heirs,  or  assigns,  should  renew  and  prolong 
their  lease,  or  obtain  a  new  demise  and  grant  of  the  said 
premises  (that  is  to  say),  as  long  as  they  should  continue 
lessees  or  &rmers  of  the  said  rectory,*'  at  a  yearly  rent  o 
56.,  and  a  fine  of  £5  for  every  new  life. 
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The  next  under-lease  was  granted  in  1787  for  the  lives 
of  the  survivor  of  the  original  cestuis  que  vie  and  two  other 
persons,  and  thereby  the  rent  of  5«.  was  reserved,  and  the 
lessors  covenanted,  that,  if  any  of  the  lives  should  drop, 
^^they,  their  heirs  or  assigns,  should  use  and  exert  their 
utmost  endeavours  to  renew  or  get  other  lives  added  to 
their  own  lease,  and  on  every  such  renewal  of  or  adding  a 
new  life  to  their  own  lease,  they  would  add  the  same  life  to 
the  under-lease  on  the  under-lessees  paying  a  fine  of  £5 
for  every  new  life,  and  £15  if  all  three  lives  had  dropped, 
the  under-lessees  to  hold  under  the  same  rent,  covenants, 
provisoes,  and  agreements,  as  therein  contiuned." 

The  last  under-lease,  dated  the  14th  of  May,  1845,  in 
consideration  of  the  surrender  of  two  former  leases,  demised 
the  premises  for  the  lives  of  D.  Walker^  J.  Walton^  and 
«/.  Addison^  being  the  lives  on  whicli  the  lessors  held,  with 
such  benefit  of  renewal  as  thereinafter  mentioned,  at  the 
yearly  rent  of  10a.,  and  contained  the  following  covenant 
by  the  Defendants : — 

**  That  they,  their  heirs  and  assigns,  when  and  so  often 
as  they  shall  take  a  new  lease  of  the  said  demised  premises, 
or  procure  a  new  life  or  new  lives  to  be  added  thereto  as 
aforesaid,  shall  and  will,  at  the  request,  costs,  and  charges 
of  the  said  Robert  Postlethwaite^  his  heirs  and  assigns,  also 
renew  and  add  such  life  or  lives  to  their  lease  of  the  said 
hereby  demised  premises  unto  the  said  Robert  PostUihwaUej 
his  heirs  and  assigns,  he,  the  said  Robert  PoatlethwaUey  his 
heirs  or  assigns,  first  paying  or  tendering  unto  the  said 
Robert  Lewthwaiie  and  John  Kirhbank^  their  heirs  or 
assigns,  within  the  space  of  forty  days  next  after  such  of 
the  feast  days  hereinbefore  mentioned  as  shall  first  happen 
after  such  renewal,  as  and  in  the  way  of  a  fine  for  the 
renewal  and  adding  of  each  and  every  single  new  life  the 
sum  of  £8  15*.,  and  for  the  renewal  of  every  three  new 
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1862.        lives  the  sum  of  £2(>  Ss.^  and  there  being  reserved  and 
P08TLB-      contained  in  every  new  lease  to  be  granted  to  the  said 
™'^^'      Robert  PoaiUihwaitey  his  heirs  or  assigns,  such  or  the  like 
Lewthwaitk.  rents,  covenants,  and  provisoes  as  are  reserved  and  con- 
tained in  the  present  indenture,'  and  no  other.'' 

Walker  died  in  the  year  1847;  and  the  Defendants 
procured  one  R,  Towers  to  be  added  as  a  new  life  to  their 
own  lease,  and^  in  1851,  on  receipt  of  the  fine  of  £8  15«., 
agreed  to  add  the  same  life  to  the  under-lease.  Addison 
died  in  1852. 

At  this  time  the  estates  of  the  Dean  and  Chapter  of 
York  had  been  transferred  to  the  Ecclesiastical  Commis- 
sioners, who,  on  the  Defendants  applying  for  a  renewal, 
declined  to  grant  it,  but  offered  to  entertain  proposals  for  a 
purchase  of  the  reversion  or  a  sale  of  the  Defendants' 
interest. 

Ultimately,  the  Defendants  agreed  to  purchase  the 
reversion  of  the  rectory,  partly  for  a  money  consideration, 
and  partly  for  the  surrender  of  other  interests  of  the 
Defendants ;  and  the  rectory  was  accordingly  conveyed  to 
the  Defendants  by  a  deed  of  the  27th  of  January,  1859, 
subject  to  any  equities  (if  such  there  were)  afiSscting  the 
same  by  virtue  of  any  stipulations  contained  in  any  under- 
leases granted  by  them. 

In  the  year  1860  the  Plaintiff  claimed  to  have  a  new 
life  added  in  place  of  Addison^  and  tendered  the  sum  of 
£8  15*.  by  way  of  fine.  This  was  refused,  but  the  De- 
fendants, by  their  answer,  alleged  that  they  always  were 
willing  to  sell  to  the  Plaintiff  and  other  under-lessees,  the 
reversion  of  their  leasehold  interests  on  equitable  terms. 
Evidence  was  gone  into  on  both  sides  as  to  the  nature  of 
the  offers  and  refusals  by  the  Plaintiff  and  Defendants 
respectively. 
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The  Plaintiff,  by  his  bill)  prayed  that  his  rights,  in  J862. 
respect  of  the  estate  acquired  by  the  Defendants,  might  be 
ascertained,  and  that  the  estate  of  the  Defendants  might 
be  declared  to  be  subject  to,  and  bound  by,  the  under-lease 
and  the  covenants  therein  contained,  in  like  manner  as  a 
renewed  lease  would  have  been,  with  such  variations  and 
modifications  as  the  nature  of  the  property  required,  and 
that  such  variations  and  modifications  might  be  declared; 
or  otherwise  that  the  Defendants  might  'be  decreed  to 
admit  the  Plaintiff  to  such  proportionate  shares  and  bene- 
fits in  respect  of  such  estate,  whether  by  way  of  convey- 
ance, renewed  lease,  or  otherwise,  as  the  Court  should 
deem  equitable  and  right,  the  Plaintiff  submitting  to  make 
such  proportionate  contribution  (if  any)  to  or  in  respect  of 
the  costs,  payments,  or  consideration  paid  or  given  for  the 
interest  so  acquired  by  the  Defendants,  as  the  Court  should 
think  proper. 

Mr*  Jamesj  Q.C.,   and    Mr.    B.  B.  Rogers^  for  the     Argummu. 
Pkintiff:—  

There  was  no  offer  by  the  Defendants  before  the  filing 
of  the  bill  to  sell  us  the  reversion  on  any  better  terms  than 
it  would  be  offered  to  a  stranger ;  and  we  were  right  in 
filing  the  bill,  even  though  our  strict  rights  may  not  have 
been  as  large  as  our  original  demand. 

The  question  is,  what  the  strict  rights  of  an  under-lessee, 
or,  rather,  an  assignee  (for  we  have  the  whole  term  of  the 
original  lease)  are,  in  property  of  this  kind.  There  are 
three  different  classes  of  cases: — 1.  Where  the  renewal 
fines  payable  by  the  lessee  and  under-lessee  are  independent 
of  each  other.  2.  Where  the  under-lessee,  besides  paying 
his  own  renewal  fine,  contributes  to  the  renewal  fine  of  the 
lessee.  3.  Where  the  under-lessee  contributes  both  to  the 
renewal  fine  and  the  expenses  of  the  lessee. 

R  2 
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1863.  In  the  first  case  the  lessee,  if  he  piirchases  the  reversion^ 

P08TLB-  merely  redeems  his  own  future  fines  and  expenses,  and  then 
'"^^""  the  under-lessee  is  entitled  to  have  his  lease  renewed  on 
LmrrowArra.  j^^q  Mme  terms  (as  near  as  may  be)  as  if  the  lessee  had 
ArgumaiL  renewed  his  lease  instead  of  purchasing  the  reversion* 
This,  we  say,  is  our  case,  and  this  is  the  right  which  we 
claimed  in  the  first  instance.  Even  if  our  covenant  be 
regarded  as  a  mere  toties  quoties  covenant,  and  not  for 
perpetual  renewal,  it  is  decided  that  a  lessee  purchasing 
the  reversion  must  hold  it  as  subservient  to  such  a  covenant : 
PiUdngton  v.  Gore  {a),  EvanM  v.  Walshe(b).  In  the  other 
two  cases  the  under-lessee  would  no  doubt  have  to  con- 
tribute something  towards  the  purchase-money  and  costs 
of  the  purchase;  because  it  would  be  for  the  joint  benefit 
of  lessee  and  under-lessee,  and  would  relieve  both  of  them 
fix)m  future  payments.  The  statutes  which  secure  the 
rights  of  under-lessees  seem  to  be  framed  with  a  view  to 
distinguish  these  three  cases. 

In  the  14th  &  15th  Vict.  c.  104,  the  3rd  section  provides, 
first,  that  the  interest  acquired  by  a  lessee  shall  be  deemed 
in  equity  to  be  acquired  in  respect  of  his  interest  under  the 
lease,  and  be  subject  to  the  same  trusts,  charges,  and  in- 
cumbrances as  a  renewed  lease  would  be.  This  meets  the 
first  class  of  cases.  Then  the  section  goes  on  to  say  that 
all  covenants  which  would  have  entitled  any  sub-lessees  or 
others  to  derivative  interests  upon  renewals,  upon  contri- 
bution to  fines  and  other  payments  on  renewal,  shall  give 
the  like  rights  so  far  as  the  nature  of  the  property  will 
admit  to  proportionate  shares  and  benefits  out  of  any 
interest  acquired  under  the  Act  by  the  lessee,  upon  a  pro- 
portionate contribution  to  the  costs  or  consideration  paid  or 
given  for  the  interest  acquired  by  such  lessee.  This  meets 
the  second  class  of  cases. 

(a)  8  Jr.  Ch.  C.  689.  (b)  2  Sch.  &  Lef.  619. 
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The  23rd  &  24th  Vict,  c*  124,  a.  26,  provides  expressly        1862. 
for  the  third  class  of  cases,*  by  directing  that  where  under-       Postle- 
lessees  may  have  been  liable  to  contribute  to  the  fines  and  ^^ 

expenses  of  renewal,  and  the  under-lessees,  by  the  purchase  L»wTHWArra. 
of  the  reversion  by  the  lessees,  are  secured  in  the  enjoyment  Argument 
of  the  full  terms  which  they  would  haveliad  by  means  of 
the  renewals,  then  such  under-lessees  shall  pay  to  the  lessees 
a  just  equivalent  for  the  exemption  from  the  expenses  of 
such  renewals.  Our  fine  was  fixed  at  £8  15*,  and  our 
strict  right  is  to  have  perpetual  renewal  at  the  same  fine, 

[Theyalsocitedi^3ro<^v.5im^ton(a),i2an<iaHv.7Zt««eZZ(J).] 
Mr.  Osborne  and  Mr.  Wakefield  for  the  Defendants  : — 

The  PlaintifPs  covenant  is  not  for  perpetual  renewal,  but 
only  toties  quoties ;  and  as  we  have  not  renewed,  he  has  no 
right  to  a  new  life.  All  the  right  he  has  is  that  given  by 
the  3rd  section  of  the  Act  which  has  been  cited,  and  that 
we  have  always  been  willing  to  give.  The  case  of  Pilking* 
ton  V.  Gore^  which  was  cited,  it  is  true,  gave  the  under- 
lessee  somewhat  similar  rights  imder  a  toties  quoties 
covenant  to  those  which  he  would  have  had  under  a 
perpetual  covenant ;  but  the  distinction  is,  first,  that  the 
under-lease  had  been  renewed  after  the  purchase;  and 
secondly,  that  the  purchase  of  the  reversion  was  optional  with 
the  lessee,  who  might  have  renewed  if  he  pleased,  as  he 
had  a  covenant  for  perpetual  renewal.  Here  the  renewal 
was  refused  by  the  Commissioners,  and  the  Defendants 
were  forced  to  purchase  or  abandon  the  property.  In 
Evans  v.  Wahhe  the  original  lease  had  been  renewed, 
though  not  at  the  old  rent,  and  the  covenant  in  the  under- 
lease remained  operative.  Then  the  Plaintiff,  having  no 
right  to  perpetaal  renewal,  has  nothing  except  such  equity 
as  the  statute  may  give  him,  and  that  is  subject  to  a  just 

(a)  Johns.  341.  (b)  3  Mer.  190. 
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J862^  contribution,  the  first  part  of  the  3rd  section  referring  to 
incumbrances  in  the  ordinary  sense,  and  not  to  the  case  of 
under-leases  at  all.  Moreover,  the  fine  payable  by  the 
Plaintifi^  was  not  fixed,  but  was  increased  on  the  last  lease 

Argument       firom  £5  tO  £8   15*. 

The  evidence  shows  that  we  were  alwap  ready  to  sell 
the  reversion  on  equitable  terms ;  and  if  this  is  all  the 
Plaintiff  gets  by  the  bill,  he  must  pay  our  costs.  We  were 
clearly  right  in  refusing  to  insert  a  new  life,  and  that  is 
the  only  thing  the  Plaintifi^  asked  or  we  refused. 

Mr.  JameSf  in  reply. — ^We  admit  that  we  have  only  a 
toties  quoties  covenant ;  but  afler  a  purchase  by  the  lessee 
of  the  reversion,  this  becomes  equivalent  to  a  covenant  for 
perpetual  renewal.  That  is  what  the  Irish  cases  decided. 
As  to  the  change  of  fine  in  1853,  that  was  in  consideration 
of  the  surrender  of  two  other  leases,  probably  of  other 
property. 


Judgment       ViCE-ChANCELLOR  SiB  W.  PaGB  WOOD  :— 

Having  regard  to  the  case  before  Lord  RedeadaUy  the 
rights  of  the  Plaintifi^  appear  to  me  to  be  clearly  these : 
He  was  interested  in  the  estate  imder  a  covenant  by  the 
Defendants,  that,  so  often  as  they  renewed  their  lease, 
they  would  add  the  same  life  to  the  Plaintiff's  lease,  on 
payment  of  a  fine  of  £8  Ihs. ;  such  new  lease  to  reserve 
and  contain  such  or  the  like  rents,  covenants,  and  pro- 
visoes as  the  lease  of  1845.  That  gave  the  Plantiff  a 
right,  on  every  renewal  of  the  Defendants'  leas^  to  have 
the  same  life  added  at  the  specified  fine. 

The  payments  which  the  Plaintiff  would  otherwise  have 
had  to  contribute  towards  the  expenses  of  each  renewal, 
were,  I  think,  compounded  for  at  this  fixed  rate ;  and, 
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Aereforey  it  is  contended,  on  the  part  of  the  Pkintiff,  that 
it  was  iixr  the  lessees  to  consider  whether  it  was  worth 
thdr  while  to  renew  on  such  terms  as  they  conld  obtain ; 
but  that,  if  thqr  did,  they  must  do  so  subject  to  the  right 
which  the  Plaintiff  had  acquired,  to  have  a  like  renewal  at 
a  fixed  rate. 

So  long  as  matters  remained  on  the  old  footing,  it  might 
be  assumed  that  the  Dean  and  Chapter  would  be  willing 
always  to  renew,  it  being  their  interest  to  obtain  the  fines ; 
but  this  state  of  things  was  disturbed  by  the  statutes 
passed  in  order  to  discourage  such  renewals,  and  by  the 
subsequent  vesting  of  the  property  in  the  Ecclesiastical 
Commissioners,  who  would  be  almost  as  certain  to  refuse 
to  renew,  as  the  Dean  and  Chapter  would  be  to  renew. 
This  was  foreseen  by  the  legislature;  and,  in  order  to 
meet  the  equity  of  the  case,  it  was  provided,  that,  where 
a  renewal  was  refused,  a  lessee  was  to  be  put  in  a 
position  to  purchase,  with  certain  advantages,  by  reason 
of  his  being  such  lessee.  That  being  so,  the  Dean  and 
Chapter  on  being  applied  to  for  a  new  lease,  said,  that 
they  could  not  grant  it,  because  they  had  handed  over 
the  property  to  the  Ecclesiastical  Commissioners.  The 
Commissioners,  again,  said  that  they  would  not  renew, 
but  were  willing  to  sell  the  reversion.  That  sale,  of 
coTurse^  would  be  subject  to  the  statutory  provisions. 

Now,  whatever  the  benefits  are  which  the  Defendants 
have  thus  obtained  upon  their  purchase  of  the  reversion, 
the  Plaintiff  has  a  right  to  say  they  must  hold,  as  trustees 
for  him,  to  the  extent  of  his  interest;  which  is,  in  fact, 
tantamount  to  the  whole,  because  the  Defendants  had  no 
interest  in  their  lease  beyond  what  they  had  agreed  to  give, 
on  certain  terms,  to  the  Plaintiff. 


1862. 


On  the  other  hand,   the  Defendants  say,  they  had  a 
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^862.  single  lease,  comprising  a  large  amount  of  property,  \vhich 
thej  had  parcelled  out  in  several  under-leases ;  and  it  may 
be  fairly  assumed  that  the  Ecclesiastical  Commissioners 
would  not  have  consented  to  split  the  property,  and  deal 
JfidffmmiL  with  the  small  portion  in  which  the  Plaintiff  is  interested, 
by  itself.  The  Defendants,  therefore,  found  themselves  in 
this  position, — ^that  they  were  compelled,  in  order  to  save 
the  property,  to  purchase  the  fee  simple  of  the  whole. 
This  was  not  a  case  of  acting  in  fraud  of  a  covenant," 
by  purchasing  the  reversion  in  order  to  get  rid  of  a  toties 
quoties  covenant,  the  purchase,  in  this  case,  not  being  in 
any  proper  sense  a  matter  of  option.  On  the  contrary,  if 
the  Defendants  wished  to  preserve  the  property,  even  in 
the  Plaintiff's  interest,  they  must  purchase  the  fee. 

Then,  the  rights  flowing  out  of  this  state  of  things  will 
be,  I  think,  such  as  are  described  in  the  judgment  in 
Evans  v.  Walshe.  There,  the  lessor  revised  to  renew  on 
the  old  terms.  The  lessee  purchased  the  leasehold  interest 
in  consideration  of  a  greatly  increased  rent.  Lord  Redei^ 
dale  granted  an  injunction  in  terms  which  seem  exactly  to 
meet  the  equity  of  this  case.  He  said,  he  must  .grant  the 
injunction,  considering  the  Defendant  bound  to  renew  to 
the  Plaintiff  on  the  old  terms,  unless  he  chose  to  abandon 
the  property.  ...  ^^  If  he  thought  fit  to  retain  the  benefit 
of  the  renewal  which  he  had  obtained,  he  was  bound 
specifically  to  execute  his  covenant  for  renewal."  This  is 
tantamount  to  considering  a  purchasing  lessee  veiy  much 
in  the  position  of  a  partner  or  fiduciary  with  respect  to 
his  sub-lessee. 

Applying  this  doctrine  to  the  present  case,  the  Plaintiff 
clearly  has  not  an  absolute  right  to  say,  ^'  You  must  put 
in  new  lives  for  ever,  because  you  hold  the  fee  simple,  and 
are  therefore  in  the  same  position  as  if  you  had  renewed 
for  ever ;"  but  the  equity  is  this,  that  the  lessee,  having 
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purchased  the  whole,  and  having  been  forced  bo  to  purchase, 

the  underJessee  has  a  right  to  call  for  a  conveyance  of  the 

fee  of  the  particular  pro{}ert7  comprised  in  his  under-lease, 

upon  the  terms  of  satisfying  his  share  of  the  expenses  of 

acquiring  it,  having  regard  to  the  value  of  his  covenants,      JudgmmL 

which  would  have  to  be  deducted  from  the  valuation  of  the 

fee  simple  of  the  property  comprised  in  his  lease. 

Therefore,  if  it  be  asked,  I  will  make  a  decree  in  this 
form  : — ^The  Defendants  offering  to  convey  the  reversion  in 
fee  simple  of  the  premises  comprised  in  the  PlaintifTs  lease, 
in  preference  to  granting  a  new  lease  of  the  premises  with 
a  covenant  for  perpetual  renewal  and  otherwise  on  the 
terms  of  the  present  lease,  declare  that  the  Plaintiff  is 
entitled  to  have  such  reversion  conveyed  to  him  on  the 
terms  of  paying  the  Defendants  a  due  proportion  of  the 
consideration  paid  or  given  by  them,  and  of  the  expenses 
incurred  by  them,  in  purchasing  the  fee  simple  of  so  much 
of  the  property  comprised  in  their  original  lease  as  they  did 
purchase,  regard  being  had  to  the  existing  interest  of  the 
Plaintiff  under  his  lease  and  to  the  extent  of  the  property 
therein  comprised.  Then  there  must  be  an  inquiry  what 
this  interest  is  worth.  As  to  the  costs,  the  Defendants 
swear  that  they  offered  the  Plaintiff's  father  to  give  him  the 
option  of  purchase  so  soon  as  their  own  pmrchase  should  be 
completed ;  but  I  do  not  rest  my  judgment  on  this.  The 
question  is,  what  application  was  made  by  the  Plaintiff  to 
the  Defendants ;  and  I  find  no  evidence  of  any  demand 
except  to  have  a  new  life  added.  This  I  hold  to  have  been 
wrong,  and  I  cannot  treat  the  Defendants'  refusal  to  accede 
to  it  as  a  refusal  to  do  anything  in  the  matter.  The  pur- 
chase was  in  January,  1859,  and  the  Plaintiff  made  no 
application  till  October,  I860.  The  bill  was  filed  in 
January,  1861,  without  any  further  communication,  and 
immediately  afler  this  the  Defendants  offered  to  convey  on 
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18G2.  fair  and  equitable  terms.  It  is  trae  thej  avoided  saying  on 
what  principle  the  valoation  was  to  be  made^  but  they  said 
they  had  put  it  in  the  hands  of  a  gentleman  who  they 
believed  would  consider  any  advantages  to  which  the 
JtidgmmL  Plaintiff  might  be  entitled.  This  was,  no  doubt,  vague^ 
but  there  is  nothing  like  a  refusal  of  the  Plaintiff's  right. 
If  I  could  find  a  distinct  admission  of  the  Plaintiff's  right  I 
should  give  the  Defendants  costs  as  trustees,  but  under  the 
circumstances  I  think  they  are  entitled  to  costs  up  to  the 
hearing  as  between  party  and  party. 

♦ 

^iXQ^Ui/     1861.  GAEDNEE  v.  THE    CHARING   CROSS 

^^"^OL^  RAILWAY  COMPANY. 

BaOwagCom^  IN  the  year  1861  the  Plaintiffs,  J5fenry  Gardner  and 
Ciauset  ContO'  WUliam  Gardner^  were  joint  tenants  of  a  public-house, 
8  vZ  c.^  y^9  tmd  skittle-ground  in  the  parish  of  St.  Mary^^  Lawbethj 
^^'^^^Buiui  ^^^^  ®*  *^®  ^^  ^^^^  public-house,  part  of  which  was 
•fi^,  or  Mam-   required  by  the  Defendants  for  their  projected  railway. 

tiet  to  tret^-^ 

Cimiuer-noiiee,  On  the  20th  of  August,  1861,  the  Plaintifis  were  served 

A  landowner,  ^7  ^^®  Defendants,  under  the  18th  section  of  the  Lands 

S**^8^b%  Clauses  Consolidation  Act  (a),  with  a  notice  to  treat  for  the 

Company  with  part  of  the  premises  required  by  the  Defendants,  together 

notice  to  treat  .  .        .  '      o 

for  a  part  of  his  with  a  printed  form  of  claim,  in  which  they  were,  within 
pi2?y  cSm-  twenty-one  days  after  service  of  the  notice,  to  state  the 
fof^^wtftu  particularsof  their  claim. 

not  thereby 

SS^IlS^bi'w-  -^^^  Plaintife  filled  up  the  printed  form,  and  thereby 

ftued,  from  at-  claimed,  for  their  interest  in  the  part  of  the  premises 

right,  under  Specified  in  the  notice  to  treat,  and  for  compensation  for 

Sm^oftte'Act,  ^^  damage  that  would  be  sustained  by  them,  the  sum  of 

to  require  the 

SSSS^W.  («)8Victcl8. 
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£800.    And  on  the  9th  of  September  they  returned  the 

printed  form  so  filled  up  to  the  Defendants.  Gamoiikr 

V. 

Thb  ChArimo 

The  printed  form  so  returned  related  only  to  the  part        CRoes 
of  the  premises  specified  in  the  notice  to  treat,  and  con-      c^l^l^, 
tained  no  intimation  of  an  intention  on  the   part  of  the 
Plaintiffs  to  require  the  Drfendants  to  take  the  whole  of  the 
property. 

On  the  10th  of  September  Mr.  Ryde,  the  Defendants* 
surveyor,  wrote  to  the  Plaintiffs'  surveyor : — "  I  hope  I  am 
not  to  consider  that  £800  is  seriously  asked  for  Messrs. 
Gixtdneri  interest  in  the  narrow  strip  of  land  two  feet  wide 
at  one  end,  and  seven  *  fiset  at  the  other.  .  •  .  Will  you 
kindly  let  me  know  to-morrow  morning  if  Messrs.  Gardiner 
will  allow  the  Company  to  take  possession.  Otherwise,  I 
fear,  we  must  resort  to  the  compulsory  powers  of  the  Act 
of  Parliament,  which  we  always  do  most  reluctantly." 

Upon  the  receipt  of  this  letter  the  Plaintiffii  consulted 
their  solicitors,  Messrs.  Boultonj  who,  on  the  13th  of 
September,  wrote  to  Mr.  Hyde  thus: — "We  will  see 
Messrs.  Gardner j  and  communicate  with  you  on  the  subject 
to-morrow.  We  cannot  advise  Messrs.  Gardner  to  consent 
to  your  taking  possession."  And  on  the  14th  of  September 
Messrs.  Boulton  wrote  a  second  letter  to  Mr.  Ryde^  as 
follows: — ^*' Messrs.  Gardner  consider  that  their  premises 
will  be  damaged  to  the  extent  of  £800 — ^the  sum  claimed 
for  the  portion  required  by  the  railway — and  are  not  dis- 
posed to  agree  to. accept  less.  If  you  cannot  advise  this 
amount  to  be  given,  they  will  require  the  Company  to  take 
all  the  premises,  and  for  which  they  will  want  £3,000." 

On  the  16th  of  September  Mr.  Ryde  wrote  to  Messrs. 
Boulton — "  I  have  duly  received  your  letters  of  the  13th 
and  14th  instant ;  but,  as  I  cannot  accede  to  the  terms  pro- 
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1861. 
Gardstkb 

.  V. 

Thb  Charinq 

Cross 

Railway 
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atatctnent* 


posody  I  can  only  express  my  regret  that  we  are  unable  to 
settle  by  agreement." 

In  the  meantime  the  Defendants  had  proceeded,  under 
the  compulsoiy  powers  of  the  Lands  Clauses  Consolidation 
Act,  but  without  the  knowledge  of  the  PlaintiiTs,  to  obtain 
a  valuation  by  a  surveyor,  nominated  for  that  purpose 
under  the  85th  section  of  the  Act,  of  the  part  of  the  premises 
specified  in  the  notice  to  treat ;  who,  by  a  valuation  under 
his  hand  dated  the  I4th  of  September,  declared  that  £150 
and  no  more  was  the  value  and  ought  to  be  paid  by  the 
Defendants  for  the  purchase  of  the  Plaintiffs'  interest 
therein. 

On  the  19th  of  September  the  Defendants  paid  the  sum 
of  £150  into  the  Bank  of  England^  pursuant  to  the  pro- 
visions of  the  85th  section  of  the  Act,  and  executed  a  bond 
of  that  date  to  the  Plaintiffs  in  a  penal  sum  equal  to  the 
sum  so  deposited;  and  on  the  20th  of  September  they 
delivered  the  bond  to  the  Plaintiffs. 

Upon  the  receipt  of  the  bond,  Messrs.  DouUonj  on 
the  24th  of  September,  served  on  the  Defendants  a 
formal  counter-notice,  under  the  92nd  section  of  the  Act, 
requiring  the  Defendants  .to  purchase  and  take  the  whole 
of  the  public-house,  yard,  skittle-ground,  and  premises 
belonging  to  the  Plaintiffs;  and  not  to  enter  upon  the 
part  specified  in  the  notice  to  treat,  until  they  had  obtained 
a  valuation  of  the  whole  of  the  premises,  and  deposited 
the  amount  of  such  valuation  in  the  Bank^  and  executed 
a  bond  in  a  penal  sum  equal  to  that  amount,  pursuant  to 
the  Act;  or  until  they  agreed  to  accept  the  terms  proposed 
on  behalf  of  the  Plaintiffs  for  the  purchase  of  the  portion 
of  the  premises  specifi<!d  in  their  notice  to  treat. 

The  Defendants,  notwithstanding  this  counter-notice, 
proceeded  to  enter  upon  the  portion  of  the  premises  specified 


CASES  IN  CHANCERY. 


251 


in  the  notice  -to  treat ;   whereupon   the  Pltuntiffs  filed        1861. 

their  bill,   praying    that  it  might  be  declared  that  the      Oabdmkb 

Defendants^  the  Company,  were  bound  and  compellable,  xhb  CHARiiia 

if  they  required  the  piece  of  land  mentioned  in  the  notice      |>9"*^ 

of  the  20th  of  August,  1861,  to  purchase  and  take  the      Compawt. 

whole  of  the   said  premises,  and   not  merely  such  part 

thereof  as  was  specified  in  the  said  notice;  and  that  it 

might  be  declared  that  the  Plaintifis  were  not  bound  to 

sell  or  convey  the  part  of  the  premises  specified  in  the 

said  notice,  or  any  other  part  thereof  less  than  the  whole, 

the  PhuntifFs  being  willing,  and  thereby  offering,  to  sell 

an'd  convey  all  their  estates  and  interests  in  the  whole 

of  the  said  public-house  and  premises  accx)rdingly.     The 

bill  prayed,  also,  for  an   injunction,  founded  upon  this 

declaration. 

During  th6  long  vacation,  an  ex  parte  injunction  was 
obtained.  But  by  arrangement  between  the  parties,  the 
Defendants  were  afterwards  allowed  to  take  possession  of 
so  much  of  the  premises  as  was  specified  in  the  notice  to 
treat;  and  the  cause  now  came  on  for  hearing  upon 
notice  of  motion  for  a  decree  limited  to  the  declaration 
asked  by  the  prayer  of  the  bill. 


Mr.  Everittf  for  the  Plaintiffs,  now  moved  for  a  decree, 
in  terms  of  the  notice  of  motion. 

The  Lands  Clauses  Consolidation  Act  does  not  con- 
tain any  limitation  as  to  the  period  within  which  a 
landowner,  who  has  been  served  by  a  railway  company 
with  notice  to  treat  for  a  part  of  his  property,  may  serve 
the  company  with  a  counter-notice,  requiring  them  to  take 
the  whole.  The  92nd  section  of  the  Act  is  indefinite  as 
to  time.  It  provides,  "  That  no  party  shall,  at  any  time, 
be  required  to  sell  or  convey  to  the  promoters  of  an  under- 
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1861.  taking  a  part  only  of  any  house  or  other  building  or 
Qakdhbb  manufactory,  if  such  party  be  willing  and  able  to  sell  and 
Thb  Cbaruto  convey  the  whole  thereof.''  The  words  being  "  no  party 
shall  at  any  time  be  required,"  the  landowner  is  at  liberty, 
at  any  time,  to  call  upon  the  promoters  of  the  undertaking 
to  take  the  whole  of  his  property,  provided  that  property 
be  of  the  description  to  which  the  92nd  section  of  the 
Act  refers. 

But,  admitting  that  there  is  an  implied  limit  as  to  the 
period  within  which  a  counter-notice  must  be  served,  the 
Plaintiffs  have  not  exceeded  that  limit.  The  notice^ to 
treat  for  a  part  of  the  premises  was  given  on  the  20th  of 
August,  and  on  the  l4th  of  September  the  Plaintiffs' 
solicitors  wrote  to  the  Company's  surveyor,  that,  if  he 
could  not  advise  £800  to  be  given  for  the  part  of  the 
premises,  the  Plaintiffs  would  require  the  Company  to  take 
the  whole.  That  letter  amounted,  in  effect,  to  the  counter- 
notice  required ;  and  after  notice  by  a  company  to  take  a 
part,  and  counter-notice  by  the  landowner  requiring  the 
company  to  take  the  whole  of  a  property  of  the  description 
contemplated  by  the  92nd  section,  the  company  cannot 
take  possession  of  any  portion  until  they  have  deposited  in 
the  Bank  the  value  of  the  whole  of  the  property  in  ques- 
tion :  Giles  v.  The  Londouj  Chaihamj  and  Dover  Railway 
Company  (a).  To  deposit  only  the  value  of  so  much  as 
they  require  to  take,  and  have  specified  in  their  notice  to 
treat,  is  not  sufficient  (i). 

It  will  be  argued,  that,  by  stating^  in  reply  to  the  notice- 
to  treat,  that  they  were  willing  to  accept  £800  for  the 
part  specified  in  the  notice  to  treat,  the  Plaintifis  waived 
their  rights  under  the  92nd  section,  and  precluded  them- 
selves from  insistmg,  as  they  did  subsequently,  that  if  £800 


(a)  1  Drew.  &  Sm.  406. 


(6)  Ibid. 
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were  not  given  for  the  part,  they  would  require  the  Com-  1861. 

pany  to  take  the  whole  of  the  property.    But,  in  order  Qabdvsr 

to  establish  that  the  Plaintiflfe  waived  their  rights  under  j^^  c^abiho 

the  92nd  section,  the  Defendants  must  show  a  concluded  Cross 

aAII.WAT 

agreement ;  and  a  notice  to  treat,  followed,  as  here,  by  a  Compaht. 
statement  on  the  part  of  the  landowner  of  the  particulars  Argumttu. 
of  his  demand,  does  not  amount  to  a  concluded  agreement. 
The  mere  service  by  a  company  of  a  notice  to  treat  does 
not  constitute  a  contract  by  the  landowner  to  sell  his  land : 
Haynes  v.  Haynes  (a).  The  notice  to  treat  is  merely 
inchoate,  and  the  statement  by  the  landowner  of  the  par- 
ticulars of  his  demand  does  not  perfect  it  into  a  contract. 
Until  that  demand  is  complied  with  by  the  Company  it  is 
open  to  the  landowner  to  withdraw :  Pinchin  v.  The  London 
and  Blackwall  Railway  Company  (b).  Here  the  demand 
has  never  been  complied  with  by  the  Company.  On  the 
contrary,  the  Company  expressly  refused  to  entertain  it. 
The  treaty  was,  therefore,  at  an  end;  and  the  Plaintiffs 
were  at  liberty  to  fall  back  upon  the  92nd  section  of  the 
Act. 

The  Defendants  seek  to  avail  themselves  of  the  provisions 
of  the  85th  section  of  the  Act ;  but  it  is  incumbent  on  a 
company  taking  that  course  to  show  clearly  that  they  have 
complied  with  all  the  requisitions  of  the  85th  section  ;  and  if 
room  be  left  for  doubt  whether  they  have  done  so,  the  land- 
owner is  entitled  to  have  the  benefit  of  the  doubt :  Barker 
V.  The  North  Staffordshire  Railway  Company  (c). 

[He  cited  also  Spaekman  v.  TTie  GrecU  Western  Railway 
Company  ((f)  .J 

Sir  H.  Caimsy  Q.C.,  and  T.  Smitli  Osler^  for  the  Defen- 

(a)  1  Drew.  &  Sm.  426.  (c)  2  De  6ex  &  Smale,  55 ; 

(6)  1  K.  &  J.  35 ;  5.C.,  5  D.      5.C.,  5  RaUway  Cas.  401. 
M.G.851.  («01Jur.,N.S.,7&a 
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1861.        dantSy  the  Railway  Company^  contended   that    the  bill 
Gabdmkr      should  be  dismissed. 

V. 

Cross"*^  The  Plaintiffs,  by  entertaining  the  notice  to  treat,  and 
r^Jltl  delivering  in  reply  their  particulars  of  demand,  waived  any 
rights  they  might  otlierwise  have  claimed  under  the  92nd 
section.  When  once  a  landowner,  upon  being  served  by  a 
company  with  notice  to  treat  for  a  part  of  his  property, 
entertains  the  application  and  names  a  price  for  the  part, 
without  more,  he  precludes  himself  from  forcing  the  whole 
of  the  property  upon  the  company.  According  to  the 
PlaintiflPs  construction  of  the  92nd  section  a  landowner 
would  be  at  liberty,  after  indefinite  treaty,  to  turn  round 
at  the  last  moment  and  demand  that  the  company  should 
take  the  whole.  Such  a  construction  would  enable  land- 
owners to  mislead  companies  by  false  expectations  into 
useless  expense,  and  could  not  have  been  intended  by  the 
Legislature.  Here,  the  Plaintiffs,  by  entertaining  the 
notice  to  treat,  and  delivering  in  reply  their  particulars 
of  demand,-  without  stating  explicitly,  in  the  first  instance^ 
that  if  that  demand  were  refused  they  would  fall  back  upon 
their  powers  under  the  92nd  section,  have  misled  the 
Company. 

We  do  not  deny,  that,  upon  being  served  by  a  company 
with  notice  to  treat  for  a  part  of  his  property,  a  landowner 
may  name  a  price  for  the  part,  and  yet  reserve  to  himself 
the  right  of  insisting  that  if  that  price  be  not  given  he  will 
not  treat  for  a  sale  of  the  part  at  all.  But  this  intention 
to  reserve  his  rights  under  the  92nd  section  must  be  clearly 
and  distinctly  expressed.  In  the  letter  of  the  14th  of 
September,  it  is  clearly  expressed;  but  that  letter  was 
written  too  late:  the  Company  had  already  resorted  to 
the  compulsory  process  provided  by  the  Act. 

The  Vice-Chanoelloe.— That  letter  was  received  be- 
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fore  the  Plaintiffg  had  notice  that  the  company  were  re- 
sorting to  compulsory  process. 

Sir  H.  Cairns,  Q.C. — ^The  company  had  obtained  a 
valuation  of  a  surveyor  as  early  as  the  14th  of  September, 
with  a  view  to  the  deposit  and  bond  mentioned  in  the  85th 
section  of  the  Act;  and  the  Plaintiffs  cannot  now  be 
allowed  to  prevent  the  company's  proceeding  under  that 
section. 

It  has  been  held,  that,  if  after  a  company  has  given  notice 
to  treat  for  a  part  of  property  of  this  description  the  land- 
owner calls  upon  them  to  take  the  whole,  the  company  may 
withdraw  from  their  notice^  and  carry  their  line  elsewhere ; 
which  shows  the  importance  the  Courts  have  attached  to 
the  duty  of  stating  expUcitly  and  at  once  what  the  claim 
of  the  landowner  really  is :  Reg,  v.  The  London  and 
South  Western  RaiJ/way  Company  (a).  In  Spackman  v 
5%^  Oreai  Western  Railway  Company  (b)  there  was  no 
daim  on  the  part  of  the  landowner  which  could  mislead  the 
company. 

[He  cited  also  Sparrow  v.  7%e  Oxford,   Worcester,  & 
Wolverhampton  Railway  Company  (c).] 

A  reply  was  not  heard. 


1861. 

V. 

Tbe  Chabino 

Cross 

Railway 

Company. 

Argument, 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

I  cannot  entertain  any  doubt  as  to  how  the  Lands 
Glauses  Cionsolidation  Act  should  be  applied  to  the  facts  of 
this  case. 

The  92nd  section  of  that  Act  provides  "  that  no  party 
shall  at  any  time  be  required  to  sell  or  convey  to  the  pro- 


Co)  12  Q.  B.  775. 
VOL.  IL 


(h)  1  Jur.  N.  S.  790. 
S 


(c)  2  D.  M.  G.  94. 


Judgment. 
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1861.        moters  of  the  undertakiDg  a  part  only  of  any  house  or 
Ga&diceb     other  building  or  manufactory,  if  such  party  be  willing  and 
Thb  Chabiwo  ^^^^  ^  convey  the  whole  thereof.'' 

Cross 

I  by  no  means  hold — ^nor  is  it  necessary  for  the  purpose 

of  this  suit  that  I  should  hold — with  the  Flaintiflb'  coun- 
sel, that  the  words  "  at  any  time  *'  extend  indefinitely  to 
all  time^  however  remote,  so  as  to  leave  the  landowner  at 
liberty,  at  any  distance  of  time, — ^whatever  expense  or  in- 
convenience he  may  have  allowed  the  promoters  of  the 
undertaking  to  incur,  upon  the  supposition  that  they  would 
be  allowed  to  take  a  part, — ^to  turn  round  and  insist  on  their 
taking  the  whole  of  his  property. 

The  real  question  is,  what  is  the  meaning  of  the  word 
*'  required  V*  I  read  it  as  equivalent  to  "  compelled  " — '*  no 
party  shall  be  put  under  compulsory  process  '* — ^to  sell  or 
convey  a  part,  if  he  be  willing  and  able  to  sell  or  convey 
the  whola  It  cannot  mean  that  no  landowner  shall  be 
served  with  notice  to  treat  for  a  part ;  for  it  has  been 
repeatedly  held,  that  the  promoters  of  an  undertaking  are 
at  liberty  to  give  notice  to  treat  for  a  part  of  a  manufac- 
tory or  other  like  property.  It  must,  therefore,  mean  that 
no  landowner  shall  be  compelled  to  convey. 

Then,  when  does  compulsion  arise  7  It  arises  when  the 
company  first  begin  to  put  their  compulsory  powers  in 
force.  And  in  the  case  before  me  I  find  nothing  in  the 
shape  of  compulsion  attempted  by  the  company  imtil  after 
the  Flaintifis  had  given  them  notice,  as  they  did  by  their 
solicitor's  letter  of  the  l^th  of  September,  that,  if  the 
company's  surveyor  could  not  advise  £800  to  be  given  for 
the  part  of  the  Plaintiflb'  property  specified  in  the  notice 
to  treat,  the  Plaintiffs  would  require  the  company  to  take 
the  whole. 

The  question,  therefore,  is  reduced  to  this, — whether,  the 
Company  having  served  the  Plaintiffs  with  notice  to  treat 
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for  a  part  of  the  property  in  question,  the  Plaintifis,  by 
ckiming^OO  for  that  part,  have  precluded  themselves^ 
thenceforth  and  for  ever,  from  insisting,  that,  if  £800  be  not 
given  for  the  part^  they  will  require  the  company  to  take 
the  whole. 

In  my  judgment  it  would  be  imreasonable  to  hold  any- 
thing of  the  kind ;  £800  may  be  a  very  good  price  for  part 
of  a  property,  and  the  owner  may  well  be  disposed — he 
may  even  prefer — ^to  retain  the  rest  provided  he  can  obtain 
£800  for  the  part  required ;  but  the  moment  an  attempt 
is  made  to  compel  him  to  sell  the  part  for  a  less  sum  than 
£800,  he  may  say  with  reason,  that,  unless  he  can  obtain 
£800  for  the  part,  he  would  prefer  to  sell  the  whole. 

The  object  of  serving  a  notice  to  treat — ^as  Vice-Chan- 
cellor  KindeTaley  has  said  in  Haynea  v.  Haynee  (a),  after 
minutely  analysing  the  views  of  the  different  Judges  who 
have  had  to  consider  the  subject — ^is,  not  to  constitute  a 
contract  between  the  parties,  but  to  put  the  parties  into  a 
position  to  enter  into  a  contract  If  the  notice  to  treat 
results  in  a  contract,  nothing  further  is  required.  If  it 
does  not,  then  the  company  must  have  recourse  to  compul- 
sory process;;  and  as  soon  as  the  company  have  recourse  to 
compulsory  process,  then  comes  into  operation  the  92nd 
section  of  the  Act,  which  enacts  that  no  landowner  shall 
be  required  by  compulsory  process  under  the  Act  to  sell  a 
part  of  property  of  this  description,  if  he  is  willing  and 
able  to  sell  the  whole. 

Here  the  Defendants  do  not  have  recourse  to  compulsory 
process  until  the  I9th  of  September ;  and  five  days  pre- 
viously to  that  date,  the  Flaintifib'  solicitors  had  written  to 
them  as  follows : — 

"Messrs  Oardrier  consider  that  their  premises  will  he 
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damaged  to  the  extent  of  jPSOO,  the  sum  claimed  for  the 
portion  required  by  the  railway^  and  are  not  disposed  to 
Thb  Chariho  agree  to  accept  less.  Tf  you  cannot  advise  this  amount  to 
Railway  ^  P^®^*  *W  ^''^  require  the  company  to  take  all  the 
CoMPAWT.      premises,  for  which  they  wUl  want  0^3,000.*' 

Judgment, 

I  take  that  letter  to  be  a  sufficient  counter-notice  under 
the  92nd  section  of  the  Act 

It  was  argued  for  the  Defendants  that  if  this  be  so,  then 
so  soon  as  a  company  has  given  notice  to  treat,  and  that 
notice  has  been  followed  by  a  counter-notice,  the  company 
are  bound.  I  answer,  it  may  be  put  higher  than  that  The 
company  are  bound  without  any  counter-notice.  They  are 
bound  whether  the  landowner  answers  the  notice  within 
the  twenty-one  days  (a)  or  not.  They  are  bound  the  mo- 
ment their  notice  is  given.  The  whole  essence  of  all  the 
decisions  upon  this  subject  is,  that  a  company,  having  once 
given  notice  to  treat,  cannot  recede  ;  and  5f  the  notice  to 
treat  relate  to  a  part  only  of  a  house,  building,  or  manu^ 
factoty,  as  defined  by  the  Act,  then  the  landowner  has  the 
right  under  the  92nd  section  to  require  them  to  take  the 
whole.  The  only  question  is,  when  is  that  right  to  be  ex- 
ercised? It  accrues  the  moment  notice  is  given.  The 
landowner  does  not  mature  it  by  giving  a  counter^notice. 
He  has  as  good  a  right  before  he  serves  the  counter-notice 
as  after  he  has  served  it. 

In  this  case,  so  soon  as  the  Plaintiffs  learnt  that  the  com- 
pany would  not  agree  to  their  terms  for  the  part  of  the  land 
in  question,  and  gave  the  counter-notice  of  the  14th  of 
September  requiring  the  company  to  take  the  whole,  the 
case  of  Giles  v.  TJie  London,  ChatJiam,  &  Dover  Railr 
ivay  Company  (b)  was  applicable,  to  show  what  was  right 
to  be  done.  That  counter-notice  being  once  given  and  in 
reasonable  time,  the  company  were  no  longer  at  liberty  to 
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take  poesesdon  of  any  part  until  they  had  deposited  in  the 
Bank  the  value  of  the  whole  of  the  property  in  qaestioa 

As  the  Plaintiflb  have  arranged  to  dispense  with  an  in- 
junction, and  ask  only  for  a  declaration  of  right  in  the  terms 
of  their  notice  of  motion,  the  decree  will  be  confined  to  a  de- 
claration of  right 
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Dbclabb  that  the  Defendants,  the  company,  are  bound  and  com* 
pellable  to  take  the  whole  of  the  premises  and  not  merely  the  part 
specified  in  the  notice ;  and  that  the  Phdntiffs  are  not  hound  to  sell 
and  convey  the  part  specified  in  the  notice,  or  any  other  part  of  the 
premises  less  than  the  whole,  the  Plaintifls  being  able  and  willing  to 
convey  the  whole. 

The  Defendants  to  pay  the  Plainti£&  their  costs  of  the  suit. 


Minute 
of  Decree. 


d"^  J 


MENDES  V.  GUEDALLAl. 


IhE  bill  was  filed  by  Ahrahaw,  Mendes  and  Jessy 
Lydia  Mendes,  his  wife,  by  Henry  WiUiam  Wright,  her 
next  friend,  against  Haim  OuedaUa,  Sarrmel  UeXbert 
Ellis,  and  Jesse  Brcmdon,  the  trustees  of  certain  Spanish 
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The  daties  of 
trastees  where 
thdr  trust  fixnds  compriee  stocks  or  secnrities  which  are  payable  to  bearer  and  pass  by 
detivory,  and  of  which  the  interest  is  payable  upon  coupons  half-yearly. 

Soch  secnrities  may  without  breach  of  trust  be  deposited  in  a  box  at  a  bankers*  on  account 
of  all  the  trustees,  one  being  allowed  by  the  rest  to  keep  the  key  of  the  box  in  order  to  obtain 
the  coupons. 

And  if  the  bankers,  without  the  privity  or  concurrence  of  the  co-trustees,  delirer  the  box 
to  the  trustee  who  has  the  key,  the  co-trustees  remaining  ignorant  of  the  fact  are  not  liable 
to  make  good  securities  which  the  latter  subsequently  withdraws  from  the  fund. 

Two  of  three  trustees  committing  a  box  containing  such  securities  to  the  third  (a  stock- 
broker) for  the  purpose  of  conversion,  are  bound  to  ascertain,  when  the  box  is  returned  to  the 
hankers,  that  such  oonyersion  has  been  effected,  and  the  new  securities  restored  to  the  joint 
exuxodyof  all  the  trustees. 

Two  of  three  trustees,  who,  under  such  circumstances,  rested  satisfied  with  the  assurance  of 
the  solicitor  for  the  trust  that  he  had  seen  the  box  returned  to  the  bankers,  without  more— 
Heid  liable  to  make  good  such  of  the  new  securities  as  the  third  trustee  had  appropriated  to 
his  own  uto. 
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stock  or  bonds  payable  to  bearer,  in  which  the  Plaintiflf 
Jessy  Lydia  Mendes  was  interested  under  the  will  of  her 
Jate  father,  Joshua  Israel  Brandon,  deceased,  and  the 
other  persons  interested  under  the  will.  And  the  scope  of 
the  bill  was  to  compel  the  Defendants  Haim  ChiedaUa  and 
Jesse  Brandon  to  make  good  the  amount  in  value  of  the 
said  stock,  which  their  co-trustee,  ElUs,  a  stockbroker,  had 
fraudulently  and  without  their  knowledge  withdrawn  from 
the  box  containing  the  trust  property,  and  lost  in  un- 
successful speculations  upon  the  Stock  Exchange. 

The  testator  by  his  will,  dated  1843,  devised  and  be- 
queathed all  his  residuary  real  and  personal  estate  to  his 
wife,  the  Defendant  Jesse  Brandon,  and  to  three  other 
persons  who  afterwards  disclaimed,  upon  trust  to  convert 
such  personal  estate  and  invest  the  proceeds,  with  power 
to  vary  investments :  and  to   stand   possessed  of  his  real 
estate,  and  the  trust  moneys,  stocks,  funds^  and  securities  to 
arise  from  his  personal  estate,  upon  trust,  during  the  life  of 
his  wife  and  during  the  respective  lives  of  his  children,  to 
pay  to  his  children  certain  annuities,  including  an  annuity 
of  £200   to   the   PlaintiflF  Jessy  Lydia  Mendes  for  her 
separate   and  inalienable  use,  and  subject  thereto  to  pay 
the  rents  and  annual  produce  to  his  said  wife  during  her 
life,  and  subject  thereto  upon  certain  trusts  for  the  benefit 
of  his  children  and  their  issue.     The  will  contained  a  pro- 
viso and  declaration  by  the  testator,  that,  unless  his  trustees 
or  trustee  should  see  any  very  pressing  reason  to  the  con. 
trary,  so  much  of  the  testator's  personal  estate  as  should 
consist  of  Spanish  bonds  should  be  retained  by  his  trustees 
or  trustee  for  the  time  being  upon  the  aforesaid  trusts,  and 
should  not  be  sold  or  converted  under  the  general  direction 
thereinbefore  contained  in  that  behalf,  until  £50  at  the  least 
could  be  obtained  for  each  bond  of  d£^100.     The  testator 
appointed  his  wife  and  her  said  co-trustees  executrix  and 
executors  of  his  will. 
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The  testator  died  in  1847,  his  will  was  proved  by  his         1862. 
widow  the  Defendant  Jesw  Bra/ndon  alone,  all  the  other       Mbndhs 
trustees  having^disclaimed  the  trusts  and  renounced  probate     GusdIlla. 

The  testator's  residuary  personal  estate  comprised,  inter 
alia,  £24,480  "Spanish  Active  Stock/'  and  je6,4l7  lOs. 
"Spanish  Passive  Stock,"  found  at  his  decease  in  a  box 
which  he  had  deposited  with  his  bankers,  Sir  8am»ud 
Scott  4f  Co.  Both  stocks  were  payable  to  bearer,  and 
passed  by  delivery. 

In  1848  a  suit  was  instituted  by  Jeaay  Lydia  Mendes, 
by  Richard  ElUa,  her  next  Mend,  for  the  administration  of 
the  testator's  estate;  and  by  an  order  made  in  that  cause 
the  Defendant  Hcma  OuedaUa  was  appointed  receiver  of 
the  testator's  outstanding  personal  estate. 

In  1849  an  agreement  was  come  to  for  a  compromise  of 
all  matters  in  question  in  the  last-mentioned  suit. 

Pursuant  to  that  agreement,  by  an  indenture  dated  the 
7ih  of  February,  1850,  the  Defendants  EUis  and  ChiedaUa, 
under  a  power  in  that  behalf  in  the  will,  were  appointed 
trustees'  jointly  with  the  Defendant  Jesse  Brcmdon;  and 
by  the  same  indenture  the  testator's  personal  estate  was 
assigned  to  the  Defendants  Jesse  Brcmdon,  Ellis,  and 
OuedaUa,  upon  the  trusts  in  the  will  declared  of  the 
testatoi^s  residuary  personal  estate,  but  subject  (by  reference 
to  a  deed  of  even  date)  to  a  proviso,  that  notwithstanding 
the  declaration  in  that  behalf  contained  in  the  will,  the 
said  Syanish  bonds  should  be  sold  or  converted  .with  all 
convenient  speed,  it  being  considered  by  the  parties  that 
the  circumstances  of  the  testator's  personal  estate  formed  a 
very  pressing  reason  for  so  doing  ;  and  to  a  proviso,  that  so 
much  of  the  testator's  personal  estate  in  EnglaTid  as  was  to 
be  called  in,  sold,  or  converted  into  money,  should  be  called 
in,  sold,  and  converted  into  money  under  the  immediate 
direction  of  OuedaUa. 
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Shortly  afterwards,  the  Defendant  Jesse  Brcmdon  wrote 
to  Sir  Samuel  Scott  4f  Co.  a  letter,  dated  February,  1850, 
as  follows  : — "  Re  Joshua  J.  Braaidon,  deceased.  Messrs. 
Samuel  EeUbert  Ellis  and  Haim  OuedaUa  have  been 
appointed  trustees  of  this  estate  jointly  with  myself.  I 
beg  to  request  that  you  will  transfer  to  the  following 
account,  namely,  Mrs.  Jesse  Brandon  and  Messrs.  Samuel 
Helhert  Ellis  and  Haim  Ouedalla,  the  cash  balance 
standing  to  the  credit  of  this  estate,  and  also  the  box  con- 
taining various  securities  now  held  by  you  and  belonging 
to  the  estate/' 

Previously  to  the  appointment  of  new  trustees,  the  key 
of  the  box  was  kept  by  the  Defendant  Jesse  Brandon,  who 
was  then  the  sole  executrix  and  trustee  of  the  will  Upon 
the  appointment  of  the  new  trustees,  the  key  was  given  by 
her  into  the  custody  of  Mr.  Nathaneel  Lindo,  who  had 
acted  as  her  solicitor  in  the  management  of  the  testator's 
estates  from  the  time  of  his  death. 

In  the  year  1851,  a  proposal  was  made  by  the  Spanish 
Government  for  the  conversion  of  the  public  debt  of  Spain 
into  Perpetual  Deferred  Kent  of  SI.  per  cent,  to  be  repre- 
sented by  bonds  payable  to  bearer ;  and  the  Flainti£&  and 
the  other  parties  interested  under  the  testator's  will  being 
desirous  to  have  the  £24,480  Active  Stock,  being  part  of 
the  testator's  estate,  converted  in  accordance  with  this 
proposal,  it  was  agreed  that  the  Defendant  Ellis,  who  was 
a  member  of  the  Stock  Exchange,  should  be  employed  to 
effect  the  conversion.  But  the  bankers  objecting  to  part 
with  the. securities  to  Ellis  without  the  authority  in  writing 
of  his  co-trustees,  Lindo,  in  January,  1852,  sent  to  the 
Defendant  Jesse  Brandon,  who  was  then  in  Paris,  a  form 
of  letter  for  her  signature,  as  follows  : — 

'*  To  Messrs.  Sir  Samuel  Scott  &  Co. 

''Paris,  29th  January,  1852. 
"  Gentlemen, — Be  pleased  to  allow  Mr.  Samuel  Helhert 
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SUie,  my  co-trustee,  to  have  the  box  containing  the  Spamdsh  1862. 

bonds  in  your  possession  for  the  purpose  of  conversion^  Mendbs 

which  has  become  necessary.  Gdedalla. 

**  I  am,  Gentlemen,  your  obedient  servant'*  

This  form  was  signed  by  Jes^e  Brandon,  and  returned  by 
her  to  Lindo^  who  handed  it  to  Ellis  shortly  afterwards, 
for  the  purpose  of  his  procuring  the  bonds  to  be  converted. 
LtTido  at  the  same  time,  by  the  direction  of  Jesse  BrandoUf 
gave  to  EUis,  for  the  purpose  of  such  conversion^  the  key 
of  the  box  containing  the  bonds. 

It  did  not  appear  that  OueddUa  ever  signed  any  authority 
similar  to  that  contained  in  the  letter  of  Jesse  Brandon 
to  Sir  Samud  Scott  &  Co.^  of  the  29th  of  January,  1862. 

In  February,  1852,  the  Defendant  ElUs  presented  the 
letter  of  the  29th  of  January,  1852,  at  the  bank  of  Sir 
Samud  Scott  <k  Co.,  and  obtained  from  them,  and  carried, 
away  with  him,  the  box  containing  the  stock 

In  the  same  month  of  February,  1852,  the  Defendant 
EUis  converted  the  £24,480  Active  Stock,  and  received  in 
exchange  ^^28,347  :  10  :  0  Deferred  21.  per  cent  Stock.  But 
of  this  he  appropriated  to  his  own  use  <f  7,650  Deferred 
Stock,  by  borrowing  money  upon  it  on  the  Stock  Exchange, 
and  deposited  the  balance  only  (£20,697  :  10  :  0  Deferred 
Stock)  in  the  box.  He  then  restored  the  box  with  its  con- 
tents, (^20,697  :  10  :  0  Deferred  Stock,  and  M,^VJ  :  10  : 0 
Passive  Stock),  to  Sir  Samud  Scott  &  Co, 

By  an  indenture  dated  the  31st  of  July,  1852,  to  which 
*he  Defendants,  Jesse  Brandon^  EUis,  and  OueddUa^  were 
made  parties,  but  which  was  not  executed  by  GueddUa; 
it  was  declared  that  the  last-named  Defendants,  and  the 
trustees  or  trustee  for  the  time  being,  should  stand  possessed 
of  the  c^28,347  :  10  : 0  Deferred  U.  per  cent  Stock,  which 
the   Defendant  Ellis  had  received  in  exchange  for  the 
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1862^  «£24,480  Active  Stock,  and  the  dividends  and  annual  income 
thereof,  upon  the  trusts  referred  to  in  the  deed  of  the  7th 
of  February,  1850. 

Statement.  From  the  time  of  the  conversion  in  1862,  until  January 
1856,  the  Defendant  EUia  retained  the  key  of  the  box,  and 
r^ularly  paid  to  the  credit  of  the  trustees  sums  equal  to 
the  dividends  on  the  whole  of  the  new  stock  produced  by 
the  conversion. 

In  the  year  1856,  the  Defendant  EUis  &XLed  on  the  Stock 
Exchange,  and  absconded  from  this  country.  The  box  was 
then  examined  and  found  to  be  empty. 

It  apj)eared  by  a  statement  in  writing  made  by  Ellis  on 
the  10th  of  April,  1856,  and  which  by  consent  was  read  as 
an  affidavit,  that,  after  the  first  robbery,  the  box  remained 
at  the  bankers  till  the  time  for  payment  of  the  next  divi- 
dends, when  he  again  applied  to  the  bankers  and  asked  for 
the  box.  EUia' 8  statement  proceeded  as  follows : — **  The 
clerk  to  whom  I  applied  went  to  the  cash  room,  and  on  his 
return  said,  he  would  bring  it  to  me,  which  he  did  without 
further  observation.  I  do  not  remember  there  was  any 
difficulty  made  ;  and  the  box,  I  suppose,  was  given  to  me 
on  the  old  order  of  Mrs.  Brandon.  I  did  not  again  return 
it,  as  at  the  time  I  thought  it  would  save  me  a  great  deal  of 
trouble  in  future  if  I  kept  the  box  myself."  He  then  went 
on  to  admit,  that  from  August,  1852,  until  Januazy,  J  856, 
when  he  returned  the  box  to  the  bank  of  Sir  Samuel 
Scott  f  Co,,  his  speculations  on  the  Stock  Exchange  turning 
out  unsuccessfully,  he  had  at  various  times  abstracted  from 
the  box,  and  appropriated  to  his  own  use  or  in  payment  of 
the  debts  incurred  by  his  unsuccessful  speculations,  the 
whole  of  the  remaining  bonds ;  so  that  when  he  returned 
the  box  to  the  bank  in  January,  1856,  it  was  empty. 

The  bill,  filed  in  November,  1858,  stated  such  of  the 
foregoing  &cts  as  were  then  known  to  the  Plaintiffs,  and 


CASES  IN  CHANCERY. 


205 


prayed  that  an  account  might  be  taken  of  the  highest 
market  price  which  could  have  been  produced  by  a  sale  of 
the  £28,347  :  10  :  0  Spardah  Deferred 32.  percent  Stock 
and  of  the  i66,417  :  10  :  0  Spanish  Passive  Stock  re- 
spectively, on  the  day  of  the  sale  thereof;  and  that  an  account 
might  be  taken  of  the  amount  of  SI,  per  cent.  Consolidated 
Bank  Annuities  which  could  have  been  purchased  there- 
with ;  and  that  an  account  might  also  be  taken  of  the  amount 
which  would  have  accrued  due  on  such  Bank  Annuities  in 
respect  of  dividends ;  and  that  the  Defendants  OuedcMay 
ElUs,  and  Jesse  Brandon,  might  be  decreed,  at  the  Plain- 
tifiEs'  option,  either  to  make  good  such  32.  per  cent.  Con« 
solidated  Bank  Annuities  and  dividends,  or  the  moneys 
which  on  taking  the  aforesaid  account  might  be  found  to 
be  due  to  them,  with  interest  at  52.  per  cent  with  yearly 
rests ;  and  that  the  Defendants,  Jesse  Brandon^  EUis,  and 
Quedalla,  might  be  removed  from  the  trusteeship,  and  new 
trustees  appointed  in  their  stead. 

The  Defendants  Jesse  Brandon  and  Quedalla  by  their 
answers,  and  Linda  by  affidavit,  denied  all  knowledge  or 
suspicion  of  the  frauds  committed  by  Ellis,  until  his  Sedlure 
in  1856. 

Lmdo,  by  an  affidavit  in  the  cause,  deposed  (inter  alia)  as 
follows: — "I  acted  as  solicitor  of  the  Defendant  Jesse 
Brandon  in  the  management  of  the  estate  in  England  of  the 
testator  Joshua  Israel  Brandon,  from  the  time  of  his  decease 
until  the  appointment  of  new  trustees  of  the  said  estate  by 
the  deed  of  the  7th  of  February,  1850.  From  the  time  of 
such  appointment,  until  the  year  1856,  I  continued  to  act 
in  the  management  of  the  trust  estate  as  solicitor  of  the 
said  Jesse  Brandon,  with  the  acquiescence  of  the  said  new 
trustees,  and  during  that  period  from  time  to  time  remitted 
to  the  Plaintiffs  and  other  parties  interested  under  the  will 
the  proceeds  of  the  estate  to  which  they  were  respectively 
entitled  under  the  9aid  will.'' 


1862. 
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1862. 
Mbvdbs 

V. 
GUBDALLA. 

Sialement, 


Then^  referring  to  the  securities  contained  in  the  box 
deposited  at  the  bank,  he  deposed  as  follows  : — ''  On  the 
4th  of  March,  1850,  the  Defendant  EUis  and  I  examined 
the  box  at  the  bank,  and  found  the  said  securities  all  duly 
deposited  therein.  The  key  of  the  box  was  given  into  my 
custody  about  the  time  of  the  appointment  of  new  trustees. 
After  such  appointment  I  retained  the  custody  of  the  key 
until  I  delivered  it  to  the  Defendant  Mlis  for  the  purpose 
of  the  conversion  of  Spamsh  Stock.  I  so  delivered  the 
key  to  the  Defendant  EUia  by  the  direction  of  the  said 
Jesse  Brandon.  I  did  not  consult  the  Defendant  OueddUa 
previously  to  such  delivery  of  the  key,  as  he  was  absent 
from  England,  and  I  knew  not  where  to  address  him.  I 
believe  that  the  Plaintiffs  knew  at  the  time  of  the  conver- 
sion that  the  key  had  been  delivered  to  EUis,  for  they 
knew  that  the  bonds  could  not  be  converted  without  the 
Defendant  EUis  had  access  to  the  box;  and  they  knew  that 
the  conversion  was  effected  by  him ;  and  the  said  Plaintiff 
Abrahamfi  Mendes  assisted  him  in  making  it.  After 
the  conversion  took  place  I,  as  solicitor  to  the  said 
Jesse  Brandon,  took  steps  to  ascertain  whether  the  new 
Spanish  bonds  procured  by  such  conversion  were  duly  de- 
posited at  the  said  bank.  Accordingly,  in  the  early  part 
of  the  year  1852,  shortly  after  such  conversion  took  place, 
I  called  upon  the  Defendant  EUis  at  his  office  in  Throg- 
morton-streety  and  in  answer  to  my  inquiries  he  stated  that 
the  conversion  had  been  completed,  and  the  box  returned 
to  the  bank  with  all  the  new  bonds  in  it.  I  very  shortly 
aft;erwards  attended  at  the  bank,  and  made  inquiry  there 
whether  such  new  bonds  had  been  so  deposited.  My 
said  inquiries  were  addressed  to  one  of  the  partners  in 
the  said  firm-^I  believe,  Mr.  Sa/muel  Scott.  He  referred 
to  one  of  the  clerks  in  the  bank,  and  tBen  replied  that 
the  said  box  had  been  returned  to  the  bank.  Such  reply 
appeared  to  me  perfectly  satisfactory,  and  I  concluded 
therefrom  that  the  new  bonds  were  there,  and  would  re- 
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main  safely  in  the  costody  of  the  said  bank  to  the  joint 
account  of  the  said  three  trustees.  Immediately  after- 
wards I  informed  the  Defendant  Jeaoe  Bramdon  of  the 
result  of  the  said  inquiries,  and  I  informed  the  Defendant 
ff.  GuedaUa  upon  his  return  to  England  shortly  after- 
wards." 
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1862. 
Mbndes 

V. 
GUEDALLA. 

Statemeni, 


The  cause  now  came  on  to  be  heard 


Mr.  SoU,  Q.  C,  and  Mr.  C.  Locock  Webb,  for  the  Plain- 
tiffs^  contended  that  the  Defendants  OuedaUa  and  Jesse 
Brcmdon  were  jointly  and  severally  liable  to  make  good  the 
amount  in  value  of  all  the  stock  (i.e.  the  £28,347 :  10  :  0 
Deferred  Stock,  and  of  the  £6,417  :  10 :  0  Passive  Stock.) 

To  the  extent  of  the  £7fiS0  Deferred  Stock  (part  of  the 
j^8,347  :  10  :  0  like  stock)  which  Ellis  withdrew  from  the 
trust  funds  in  1852  upon  the  occasion  of  the  conversion, 
the  liability  of  Guedcdla  and  Jesse  Brcmdon  is  clear. 
From  February,  1852,  when  the  box  and  key  were 
delivered  to  Ellis  to  effect  the  conversion  of  the  stock, 
until  the  year  1856,  when  Ellis  failed  and  absconded, 
neither  OuedaUa  nor  Jesse  Brandon  e\eT  searched  the  box 
or  caused  it  to  be  searched,  in  order  to  ascertain  whether 
EUis,  who  had  been  entrusted  with  the  duty  of  converting 
the  Active  Stock,  had  deposited  in  the  box,  as  he  was 
bound  to  do,  the  equivalent  amount  of  Deferred  Stock 
Ellis  having  failed  in  that  duty — Shaving  appropriated 
j^,650,  part  of  the  Deferred  Stock,  to  his  own  purposes, 
the  liability  of  his  co-trustees  to  that  extent  is  clear. 
Trustees  who  know  that  a  co-trustee  has  a  duty  to  dis- 
cbarge with  regard  to  the  investment  of  trust  funds  or  the 
varying  of  securities,  are  bound  to  ascertain  within  a 
reasonable  time  that  such  duty  has  in  fact  been  discharged ; 


Argument 
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1802. 


Walker  v.  Symonds  (a).    To  the  extent  therefore  of  the 
first  robbery,  (£7,650)  the  Defendants  OuedcMa  and  Jesse 


MSNDSS 

GnsDAzx^     Brandon  are  clearly  liable. 


ArgywtetiU 


Ajid  ihey  are  equally  liable  for  the  robbery  of  the  remaining 
securities  («e20,697 :  10 : 0  Deferred  Stock,  and«e6,417: 10 :0 
Passive  Stock)  which  Ellia  restored  to  the  bank  in  1852 
afler  effecting  the  conversion,  but  made  away  with  after 
he  had  a  second  time  obtained  possesion  of  the  box.  For 
had  they  made  in  1852,  upon  the  return  of  the  box, 
that  inquiry  which  as  trustees,  knowing  that  their  co-trustee 
had  been  entrusted  with  the  duty  of  conversion,  they  were 
bound  to  make,  with  a  view  to  ascertain  that  he  had  in  fSsict 
discharged  that  duty,  they  would  have  discovered  the  gross 
fraud  he  had  perpetrated,  and  after  that  discovery  they 
would  have  put  it  out  of  his  power  to  repeat  the  theft. 
Besides,  the  mere  &ct  of  their  leaving  the  key  in  the  pos- 
session of  Ellis  from  February  1852  until  1856,  without 
ever  taking  the  trouble  to  inquire  as  to  the  box  or  its  con- 
tents, was  sufficient  to  make  them  liable  for  the  conse- 
quences of  their  laches. 

WilhiTis  v.  Hogg  (6)  will  be  cited  contra ;  but  the  Lord 
Chancellor's  decision  in  that  case  turned  upon  the  wording 
of  a  very  unusual  indemnity  clause,  which  is  not  found 
here;  nor  would  even  such  a  clause  have  protected  the 
Defendants  in  this  case  from  liability. 

The  following  cases  are  authorities  for  holding  trustees 
in  the  position  of  the  Defendants  liable  to  make  good  trust 
funds  made  away  with  or  lost  by  their  co-trustee : — Ban- 
hwry  V.  Kvrkland  (c).  Chambers  v.  Minchin  (d),  Gregory 
V.  Gregory  (e),  Booth  v.  Booth  (/),  Egbert  v.  Butter  (g) 


(a)  3  Swanst.  1 

(b)  8  Jur.  N.  S.  25. 

(c)  3  Sim.  271. 


(<0  7  Ves.  196. 
(e)  2  Y.  &  Coll.  Exch.  313. 
(/)  1  Bear.  125. 
(g)  21  Id.  560. 
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where  co-trustees  were  held  liable  after  eighteen  years, 
ThcTnpaon  v.  Finch  (a),  and  CoweU  v.  GcUcombe  (6). 

Mr.  Oifard,  Q.C.,  and  Mr.  Jessd,  for  the  Defendant 
Jesse  BraTidon,  contended  that  the  bill  should  be  dis- 
missed. 

As  r^ards  the  bulk  of  the  stock  (the  £20fi97  Deferred 
Stock,  and  the  £6,417  :  10  :  0  Passive  Stock),  it  is  impossible 
to  hold  either  Jeeae  Brandon  or  OueddUa  liable  for  the 
robbery  perpetrated  by  IHUs.  This  portion  of  the  stock 
was  duly  returned  by  Ellis  to  the  bankers,  locked  up  in  the 
box,  after  the  conversion.  The  bankers  never  had  authority 
from  either  of  the  Defendants  to  part  a  second  time  with 
the  box  or  any  portion  of  its  contenta  The  letter  of  the 
29th  of  January,  1852,  authorised  them  to  part  with  the 
box  upon  the  first  occasion, "  for  the  purpose  of  conversion/' 
but  no  further.  The  authority  was  limited  to  that  purpose 
and  that  occasion,  and  no  second  authority  was  ever  given. 
If  the  bankers  parted  with  the  box  without  authority,  the 
Defendants  who  are  innocent  cannot  be  held  responsible  for 
the  consequencea  No  case  can  be  found  in  which  trustees 
have  been  held  liable  for  the  tortious  act  of  persons  with 
whom  their  trust  funds  have  been  properly  deposited.  It 
was  argued,  that  if  the  Defendants  had  detected  the  first 
robbery,  they  would  never  have  allowed  Ellis  to  obtain  the 
box  a  second  time  ;  but,  as  it  is,  the  Defendants  never 
allowed  EUis  to  obtain  the  box  a  second  time.  That  was 
the  unauthorised  act  of  the  bank,  and  for  its  consequences 
the  bank,  not  the  Defendants,  must  be  responsible. 

Nor  can  those  Defendants  properly  be  held  liable  even  to 
the  extent  of  the  £7,650  Deferred  Stock,  which  EUis  with- 
drew from  the  trust  property  upon  the  occasion  of  the 
conversion. 


1862. 


(a)  22  Beair.  316. 


(b)  27  Id.  568. 
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Argvmsnt, 


The  Vice-Chancellor. — Was  it  not  their  duty  to  as- 
certain that  the  <f7,650  Deferred  Stock,  as  well  as  the  rest 
of  the  stock,  was  actually  in  the  box  when  the  box  was  re- 
turned to  their  joint  custody,  or  to  take  proceedings  to 
recover  it  or  have  it  replaced  ?  Are  they  not  chargeable 
with  laches  for  omitting  that  duty  ? 

Mr.  Jesad. — The  question  is,  was  their  laches  the  cause 
of  the  Plaintifls'  loss?  Would  any  amount  of  inquiry, 
after  the  box  was  returned  in  1852,  have  enabled  them  to 
recover  the  £7fi50  Deferred  Stock  which  Ellis  had  with- 
drawn from  the  trust  funds  ?  Was  not  Ellis  insolvent  from 
the  beginning  ?  It  is  incumbent  on  the  Plaintiffs,  seeking 
to  fix  the  Defendants  with  liability  for  not  filing  a  bill 
to  compel  EUis  to  replace  what  he  had  withdrawn,  to  show 
that  by  filing  such  a  bill  the  Defendants  could  have  reco- 
vered the  fund :  Styles  v.  Ouy  (a). 

The  Vicb-Chancellor. — Rather,  it  is  incumbent  on 
the  Defendants  seeking  to  relieve  themselves  from  liability 
under  such  circumstances,  to  show  that  by  filing  such  a 
bill  they  would  not  have  recovered  the  fund. 

Mr.  Jessel, — If  so,  that  would  be  matter  for  inquiry.  A 
trustee  is  not  liable  for  omitting  to  file  a  bill  against  his  co- 
trustee when  that  co-trustee,  by  his  own  tortious  act,  has 
made  himself  personally  responsibla  It  would  be  a  disas- 
trous doctrine  which  should  compel  every  new  trustee  upon 
his  appointment  to  file  a  bill  against  all  former  trustees 
who  may  have  committed  a  breach  of  trust. 

To  make  a  trustee  responsible  for  loss  occasioned  by  his 
co-trustee,  there  must  have  been  gross  negligence  :  he  must 
have  been  cognisant  of  the  breach  of  trust.  In  all  the 
authorities  the  trustee  was  cognisant  of  the  breach  of  trust ; 
and  either  industriously  concealed  it,  or  failed  to  take  active 


(a)  4  Y.  &  Coll.  Exch.  572 ;  S.  C,  on  Appeal,  1  M*N.  &  Gor.  422. 
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meftsaies,  which,  if  taken,  would  have  protected  the  fund  : 
Lewin*8  "  Law  of  Trusts  and  Trustees '"  (a),  Brice  v. 
Stokea  (6),  Walker  v.  Symonds  (c),  OUver  v.  Court  (d),  In 
re  Chertsey  Market  (e),  Attormy-Oeneral  v.  Holland  (/), 
Booth  V.  Booih  {g),  WUUouma  v.  Nixon  (h),  Blackwood  v. 
Borrawee  (i).  None  of  these  authorities  show  that  trustees 
are  responsible  for  the  tortious  dealing  of  a  co-trustee  which 
no  act  on  their  part  could  have  prevented. 


[He  cited  Jonea  v.  Lewie  (j)- 
also  referred  to.] 


Urch  V.  Walker  (k)  was 


Argument, 


Su:  H.  Cai/ma,  Q.C.,  and  Mr.  ffomeraham  Cox,  for  the 
Defendant  OuedaUa,  supported  the  same  contention. 

The  authorities  establish  that  trustees  may  justify  their 
conduct  in  the  administration  of  a  trust,  where,  as  here, 
there  existed  what  has  been  called  a  moral  necessity  for 
that  conduct  (Q ;  and  "  moral  necessity  '*  has  been  thus 
defined  by  Lord  Hardwicke :  "  Moral  necessity  is  from  the 
usage  of  mankind ;  if  a  tnistee  acts  as  prudently  for  the 
trust  as  he  would  have  done  for  himself,  and  according  to 
the  usage  of  business — ^as  if  a  trustee  appoint  rents  to  be 
paid  to  a  banker  at  that  time  in  credit,  but  who  afterwards 
breaks — the  trustee  is  not  apswerable.  So  in  the  em- 
ployment of  stewards  and  agents.  For  none  of  these 
cases  are  on  account  of  necessity,  but  because  the  per- 
sons acted  in  the  usual  method  of  business  \"  Ex  paHe 
Belchier  (m).  And  Lord  Cottenham  says,  **  Necessity  which 
includes  the  regidar  course  of  business  will  exonerate :" 


(a)  4thed.,  pp.  210,  211. 
(6)  11  Vef.  319. 

(c)  3  Swanst.  1. 

(d)  8  Price,  160. 

(e)  6  Id.  279. 

{/)  2  Y.  &  Coll.  Ch.  699. 
(g)  I  Beav.  125. 

VOT*  IL 


(*)  2  Id.  472. 

(0  2  Con.  &  Law.  477. 

0')  2  Ves.  Sen.  240. 

(k)  3My.  &Cr.702. 

(/)  Lewin's  "Law  of  Trastsand 
Trustees,"  4th  ed.  193. 

(m)  Amb.  219. 
T 
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Argument. 


dough  v.  Bond  (a).  Taking  that  as  tbe  test,  the  Defen- 
dants in  this  case  are  exonerated.  They  have  adhered 
strictly  to  the  regular  course  of  business.  The  securities  ' 
in  question  had  been  deposited  by  the  testator  at  the  same 
bank  at  which,  after  his  death,  the  Defendants  as  his  trustess 
allowed  them  to  remain.  And  with  regard  to  the  conversion, 
Oueddlla  had  a  right  to  assume,  both  ante  and  post,  that  the 
bankers  would  not  part  with  the  securities  for  the  purpose 
of  conversion,  without  seeing  them  replaced  by  new  secu- 
rities to  an  eqtdvalent  amount.  It  cannot  be  gravely  argued 
that  all  the  three  trustees  were  bound  to  attend  at  the  bank 
of  Sir  Samuel  Scott  &  Co.  twice  a  year,  when  interest  was 
payable,  in  order  to  prevent  EUia  from  taking  more  than 
the  coupons.  And  if  they  were  at  liberty  to  rely  upon  his 
honour  twice  a  year,  when  he  had  access  to  the  box  for  the 
purpose  of  taking  the  coupons,  they  cannot  be  held  respon- 
sible for  having  placed  the  same  reliance  upon  his  honour 
on  the  occasion  of  the  box  being  entrusted  to  him  for 
the  purpose  of  effecting  the  conversion. 

[They  cited  also  Leading  Cases  in  Equity  (&),  and  Cot- 
tam  V.  The  Eastern  Counties  Railway  Company  (c).] 


Mr.  Rolt,  Q.C.,  in  reply : — 

The  Defendants  cannot  exonerate  themselves  in  respect 
of  the  second  robbery,  by  arguing  that  the  bankers  had  no 
authority  to  hand  over  the  box  to  Ellis  upon  the  second 
occasion.  For  four  years  they  left  Ellis  in  the  absolute 
and  uncontrolled  possession  of  the  key.  The  securi- 
ties— unlike  Consols  and  the  other  investments  with 
which  the  Court  has  usually  to  deal — ^were  payable  to 
bearer,  and  passed  by  delivery ;  they  differed  in  no  respect 
from  bank-notes  or  sovereigns  ;  and  by  allowing  EUiSy  from 
1852  to  1856,  to  be  the  sole  possessor  of  the  key,  and  to 

(a)  3  My.  &  Cr.  490.  (5)  Vol.  2,  p.  742. 

ic)  1  J.  &  Hem.  243. 
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We  oonetant  access  to  the  box  without  even  a  solicitor  to 
check  his  conduct,  the  Defendants  left  the  trust  property 
as  destitute  of  protection  as  it  would  have  been  in  Ellia^a 
pocket  By  leaving  EU/ia  for  four  years  with  this  absolute 
power  over  the  trust  property,  the  Defendants  induced  the 
bankers  to  suppose  they  were  authorised  to  hand  over  to 
him  a  second  time  the  box  itsel£ 

Here,  therefore,  the  Defendants  are  liable  to  make  good, 

not  only  the  £7,650  Deferred  Stock,  but  the  amount  which 

was  withdrawn  by  EUds  after  he  had  a  second  time  possessed 

himself  of  the  box. 

Cur.  adv.  vuU. 
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Arffument. 


yiCErOHAJSCEUOU  SlE  W.  PAOB  WOOD  : — 

The  question  in  this  case  is,  whether  the  Defendants 
Haim  ChiedaUa  and  Jesse  Brandon  are  liable  to  make 
good  the  amount  in  value  of  certain  Spanish  Stock,  payable 
to  bearer,  of  which  they  and  the  Defendant  Samuel  Hdbert 
Ellis  were  trustees,  under  the  will  of  the  testator  Josh^ca 
Israel  Brandon,  but  which  the  Defendant  Ellis  fraud- 
ulently withdrew  from  the  trust  funds^  and  appropriated  to 
his  own  use. 

The  question  divides  itself  into  two  branches :  first,  as 
regards  the  ^,650  Deferred  Stock,  which  the  Defendant 
EUis  withdrew  from  the  trust  funds  in  February,  1852, 
upon  the  occasion  of  the  conversion ;  secondly,  as  regards  the 
residue  (^20,697 :  10 :  0  Deferred  Stock,  and  ^6,417 :  10  :  0 
Passive  Stock),  which  he  restored  to  the  bankers  in  1852, 
but  made  away  with  subsequently,  after  he  had  a  second 
time  obtained  possession  of  the  box* 

As  regards  the  j67,650  Deferred  Stock,  it  appeared  to 
me  extremely  difficult,  from  the  first,  to  contend  that  the 

t2 
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1862,         Defendants  OuedaUa  and  Jesse  Brandon  are  not  liable  in 
respect  of  the  robbery  committed  by  tbeir  co-trustee. 

In  January^  1852,  the  box  containing  the  securities  in 
Judgment,  their  original  form  (viz.  ^£^24,480  Spanish  Active  Stock 
and  £6M1  :  JO  :  0  Spanish  Passive  Stock,)  is  lying  at  the 
bank  of  Sir  Samuel  Scott  Jk  Co.,  deposited  there,  as  the 
bankers  are  aware  from  Mrs.  Brandon's  letter  of  February, 
1850,  on  account  of  the  three  trusteea  In  January,  1852, 
all  parties  interested  under  the  will  are  desirous  to  take 
advantage  of  the  proposal  of  the  Spanish  Qovemment  to 
convert  the  Active  Stock,  and  the  Defendant  Ellis,  a 
stock  broker,  is  employed  to  effect  the  conversion.  The 
bankers  objecting,  and  very  properly  objecting,  to  part  with 
the  box  to  one  of  three  trustees  without  the  authority  of 
the  other  two,  Mr.  Lvndo — who  has  the  key  of  the  box, 
who  was  clearly  the  solicitor  of  Mrs.  Brandon,  and  who,  if 
he  is  not  to  be  called  the  solicitor  of  all  the  three  trustees, 
was  clearly  their  agents  and  was  recognised  as  such  by 
Ouedalla — ^procures  from  Mrs.  Brandon  the  letter  of  the 
29th  of  January,  1862,  to  the  bankers  authorising  them  to 
let  EUis  have  the  box  "  for  the  purpose  of  conversion.^ 
By  means  of  this  letter  Lindo,  acting  on  behalf  of  all  three 
trustees,  procures  the  box  to  be  delivered  by  the  bankers  to 
the  Defendant  Ellis  for  the  purpose  of  the  conversion. 

After  the  conversion,  Mr.  Lindo  thinks  it  his  duty  to  see 
that  the  property  is  safely  restored.  But  how  does  he  dis- 
charge this  duty  ?  He  says  "  After  such  conversion  took 
place,  I,  as  solicitor  to  the  said  Jesse  Brandon^  took  steps 
to  ascertain  whether  the  new  Spanish  bonds  procured  by 
such  conversion  were  duly  deposited  at  the  said  bank. 
Accordingly,  in  the  early  part  of  the  year  1852,  shortly 
after  such  conversion  took  place,  I  called  upon  the  Defen- 
dant Ellis  at  his  office  in  Throgmorton-street ;  and  in 
answer  to  my  inquiries,  he  stated  that  the  conversion  had 
been  completed  and  the  box  returned  to  the  bank  with  all 
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the  new  bonds  in  it.  I  very  shortly  afterwards  attended  at 
the  bank  and  made  inquiry  there,  whether  such  new  bonds 
had  been  so  dq)oeited.  My  said  inquiries  were  addressed 
to  one  of  the  partners  in  the  said  firm — ^I  believe,  Mr. 
Samud  ScotL  He  referred  to  one  of  the  clerks  in  the 
hank,  and  then  replied  that  the  said  box  had  been  returned 
to  the  bank.  Such  reply  appeared  to.  me  perfectly  satuk 
factory.''  Ellis  tells  him  that  the  box  has  been  returned  to 
the  bank  with  all  the  new  bonds  in  it  He  goee  to  the  bank, 
and  his  duty  there  is  to  ascertain  the  truth  of  both  state- 
mentSy  for  they  are  both  equally  importaut ;  an  empty  box 
would  be  of  no  valua  His  duty  is  to  ascertain,  not  only  that 
the  box  is  at  the  bank,  but  that  all  the  new  bonds  are  in 
it  Unhappily  he  does  only  one  of  these  two  things.  He 
inquires  "  whether  such  new  bonds  had  been  so  deposited." 
The  answer  of  the  banker  is  merely  *^  that  the  box  had  been 
returned  to  the  bank.^  The  banker  did  not  see  that  the 
bonds  were  in  it^  for  he  had  not  the  key.  Unhappily,  though 
it  is  not  be  wondered  at  Mr.  Lindo  is  satisfied  with  this 
answer.  He  trusted  to  Ellia'a  assurance,  and,  seeing  the 
box  safe  at  the  bank,  did  not  suspect  that  ElliB  had  com- 
mitted so  gross  a  robbery. 

Mr.  Lmdo's  affidavit  then  contains  this  most  important 
statement  with  reference  to  the  Defendants :— He  says, 
''Immediately  afterwards  I  informed  the  Defendant  Jesse 
Brcmdon  of  the  result  of  the  inquiries,  and  I  ioformed  the 
Defendant  Hawi  Quedalla  upon  his  return  to  Engkmd 
shortly  afterwards." 

It  was  argued  on  behalf  of  the  Defendant  OuedaUa,  that 
he,  at  any  rate,  was  not  responsible.  But  OuedcMa  knew 
that  the  bonds  were  to  be  converted  ;  he  knew  that  the 
conversion  had  been  effected.  He  knew  that  upon  the 
conversion  being  completed  he  ought  to  have  a  certain 
amount  of  new  bonds  in  his  possession ;  that  the  trusts 
would  follow  the  property  in  its  converted  form ;  and  that 
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it  was  as  much  his  duty  to  ascertain  that  he  had  the 
requisite  amount  of  property  in  its  converted  form  as  it  was 
the  duty  of  the  Defendant  Ellis  to  effect  the  conversion. 
He  is  told  by  Mr.  Lmdo,  who  watched^  and  seems  to  me, 
except  for  this  unhappy  omission,  to  have  watched  pro- 
perly for  all  the  trustees,  that  the  conversion  had  been 
effected,  and  that  the  box  was  safe  at  the  bankers.  This  is 
all  I  can  suppose  Mr.  Lindo  to  have  told  him,  this  being 
all  that  Mr.  Lindo  learnt  Chiedalla  is  satisfied  with  this 
statement.  He  makes  no  further  inquiry  himself,  and  he 
appears  to  me  to  adopt  Mr.  Lindo  and  to  rest  upon  him 
as  the  person  who  was  to  discharge  the  duty  for  him,  for 
otherwise  he  ought  to  have  discharged  it  himself  Having 
adopted  as  his  agent  a  person  who  has  miscarried  in  the 
discharge  of  a  duty  which  he  ought  himself  to  have  dis- 
charged, he  cannot  improve  his  position  by  saying  that  he 
did  not  himself  discharge  it. 

From  1852  to  1856,  both  OuedaUa  and  Mrs.  Brandon 
acquiesced  in  the  imperfect  inquiry  made  by  Mr.  Lindo  ; 
both  stood  by  without  taking  any  step  to  ascertain  whether 
the  new  bonds  ever  came  into  the  custody  of  the  bank, 
acquiescing  simply  in  the  statement  of  their  co-trustee 
EUia  that  such  was  the  casa  It  turns  out  that  the  state- 
ment was  false ;  that  MUa  had  abstracted  £7,650  of  the 
now  bonds,  and  to  that  extent  it  appears  to  me  impossible 
to  assert  that  either  OuedaUa  or  Mrs.  Bromdon  is  exempt 
from  liability  for  the  robbezy  which  EUis  committed. 

I  cannot  for  a  moment  adopt  the  argument  in  support 
of  which  so  many  authorities  were  cited,  that  a  trustee  is 
not  liable  for  the  tort  of  his  co-trustea  Of  course  he  is 
not  liable  if  he  takes  proper  precautions,  within  reasonable 
time,  to  ascertain  what  his  co-trustee  has  done  with  the 
property,  and  takes  proper  steps  to  recover  any  that  has 
been  made  away  with.  But  here  nothing  of  the  kind  was 
done.    The  matter  was  allowed  to  sleep  without  any  at- 
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tempts  except  the  imperfect  attempt  made  through  Mr. 
Lindo,  to  aacertaiii  that  the  trust  property  was  secure. 

Hitherto  I  have  said  nothing  about  the  deed  of  the  Slst 
of  July,  1852,  which  expressly  declares  the  trusts  of  the 
property  in  its  converted  form,  because  Mr.  Ouedalla  says 
he  did  not  execute  that  deed.  As  regards  Mra  Brandon,  it  is 
diflSarent.  She  did  execute  the  deed,  and  she  thereby  expressly 
declares  that  she  is  a  trustee  of  the  whole  of  the  new  fund. 

But,  in  {sydf  the  omission  of  ChiedaUa  to  execute  the 
deed  of  July,  1852,  makes  no  substantial  difference  in  his 
position.  Knowing  that  a  new  fund  was  to  be  acquired,  he 
most  have  known  it  to  be  his  duty,  in  the  exercise  of  that 
ordinary  prudence  which  a  man  uses  in  his  own  affairs, 
to  see  that  such  new  fimd  had  been  actually  acquired.  No 
man  of  ordinary  prudence,  who  has  instructed  his  broker  to 
buy  stock  for  him,  would  trust  merely  to  the  broker's 
statement,  and  omit  to  take  any  step  to  ascertain  whether 
the  stock  has  actually  been  bought.  At  leasts  a  person 
who  did  so  would  not  be  a  man  of  ordinary  prudence  in  the 
sense  in  which  this  Court  understands  the  term. 

So  fiur,  therefore,  as  regards  the  <£7,650  Stock,  which  the 
Defendants  Ouedalla  and  Mrs.  Brandon  neglected  to  see 
placed  in  the  joint  custody  of  the  trustees  when  the  box 
waa  returned  to  the  bank,  I  must  hold  them  liable  to  make 
good  the  loss  which  has  been  sustained. 

The  other  part  of  the  case  stands  in  a  very  different 
position. 

After  the  conversion  in  Februaiy,  1852,  the  box  is  re- 
turned to  the  bankers,  with  the  whole  of  the  trust  property 
in  it,  except  the  J^fibQ  Stock  which  I  have  dealt  with.  I 
do  not  see  what  better  course  the  trustees  could  have 
adopted  for  the  protection  of  the  property.  They  deposited 
it  in  a  box  with  the  bankers,  in  trust  for  all  the  three  trus- 
tees.   It  was  property  payable  to  bearer,  and  which  passed 
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by  delivery ;  and  with  regard  to  property  of  that  descriptioa 
(whether  it  be  a  plate  chest,  or  whatever  it  may  be),  I  know 
of  no  better  course  to  take  for  protecting  it  than  to  deposit 
it  at  your  bankers.  It  must  be  deposited  somewhere.  It 
cannot  be  in  three  houses  at-onca 

The  only  other  course  which  suggested  itself  to  me  was  to 
deposit  it  in  a  box  with  three  locks,  opened  by  three  different 
keys,  one  to  be  kept  by  each  of  the  three  trustees  ;  so  that 
the  box  could  not  be  opened  without  the  permission  of  all  the 
trustees.  But  where  the  interest  of  property  is  payable 
upon  coupons,  and  twice  a  year,  and  the  box  must  be 
opened  twice  a  year  for  the  purpose  of  obtaining  access  to 
the  coupons,  it  is  too  much  to  say  that  a  man  of  ordinary 
prudence  in  the  management  of  his  affairs  would  think  it 
necessary,  for  the  protection  of  the  property,  to  adopt  a 
course  of  that  kmd — knowing,  as  he  would,  that  it  would  be 
the  bankers'  duty  to  see  that  the  coupons  only  were  taken 
out  of  the  box  on  each  occasion,  and  that  neither  the  box 
itself  nor  the  securities  were  removed. 

Here  the  box  stood  at  the  bankers  upon  trust  for  all  the 
three  trustees.  They  held  it  expressly  upon  the  terms  of 
the  letter  of  February,  1850,  requesting  them  to  hold  it 
upon  trust  for  all  the  three  trustees.  They  ought  not  to 
have  parted  with  it,  or  allowed  more  than  the  coupons  to 
be  taken  out,  without  the  authority  of  all  the  three  trustees. 
Upon  the  former  occasion,  when  the  bonds  were  required 
for  the  purpose  of  conversion,  they  objected,  very  properly, 
to  part  with  the  box  to  one  of  the  trustees,  without  a  writ- 
ten authority  from  the  other  two,  although  eventually  they 
were  satisfied  with  an  authority  signed  only  by  one.  But 
afterwards,  unfortunately,  they  neglected  even  that  precau- 
tion. Without  any  authority  from  OueddUd,  without  any 
authority  from  Mrs.  Brandon — for  her  letter  of  the  29th 
January,  1852,  had  merely  authorised  them  to  part  with 
the  box  for  the  purpose  of  the  conversion,  which  was  already 
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effected — ^without  any  authority  from  Mr.  Li/ndo,  they         ^^2. 
handed  over  the  box  to  El^  ;  and  when  ElUs  returned  it  to       Mbnoes 
them,  it  was  empty.  Gubdalla. 


It  is  true,  that  while  the  box  was  with  the  bankers,  Mr. 
Lvndo  had  given  EUia  the  key ;  but  I  see  no  urregularity 
in  Ellis  being  left  in  possession  of  the  key,  so  long  as  the 
box  Vas  deposited  safe  at  the  bankers.  The  key  must  have 
been  entrusted  to  some  person,  in  order  to  get  access  half- 
yearly  to  the  coupons ;  and  to  no  person  could  it  be  en- 
trusted for  that  purpose  with  greater  propriety  than  to  one 
of  the  trustees. 

Upon  what  authority  the  bankers,  who,  under  the  letter 
of  the  19th  of  January,  1852,  had  no  power  to  deliver  the 
box  to  EUia^  except  for  the  limited  purpose  of  converting 
the  bonds,  took  upon  themselves  to  hand  over  the  box  a 
second  time  to  EUis,  after  that  purpose  had  been  accom* 
plished,  I  cannot  understand.  But,  for  the  loss  occasioned 
by  their  doing  so^  I  cannot  hold  the  co-trustees  responsible* 
I  can  hold  them  responsible  for  not  seeing  that  the  £7fi50, 
which  it  was  their  duty  to  see  returned  in  the  box  and 
placed  in  their  joint  custody,  was  so  returned  and  placed  in 
their  joint  custody  ;  but  as  regards  the  rest  of  the  bonds, 
which  were  returned  in  the  box  and  placed  in  their  joint 
custody,  I  think  they  have  done  no  act  to  withdraw  them 
from  that  joint  custody,  or  by  which  they  could  reasonably 
suppose  they  might  be  so  withdrawn  from  their  joint 
custody  by  the  act  of  their  co-trustee. 

It  seems  to  me,  upon  the  commonest  principles  which 
regulate  the  liabilities  of  trustees^  that  the  Defendants 
Otiedalla  and  Mrs.  Brandon  must  be  fixed  with  liability 
with  regard  to  the  £7,650  Stock  ;  and  upon  equaily  dear 
principles,  that  they  must  not  be  fixed  with  liability  for  the 
rest  of  the  securities  in  question. 


Judgment. 
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It  occurred  to  me  at  one  time  as  a  possible  argument  in 
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favour  of  the  Plaintiffi'  contention,  that  if  the  co-trustees 
had  made  the  inquiry  which  I  hold  they  ought  to  have 
made  after  the  return  of  the  box  in  1852,  they  would  have 
discovered  the  first  delinquency  on  the  part  of  Mlia  ;  and 
had  they  discovered  the  first  delinquency,  the  second 
would  never  have  occurred  That  is  true,  but  the  only  way 
in  which  the  omission  of  the  co-trustee^  to  make  4}hat 
inquiry  enabled  EUia  to  commit  the  second  delinquency 
was  by  enabling  him  first  to  impose  upon  the  bankers,  and 
induce  the  bankers  to  allow  him  to  have  possession  of  the 
box.  And  I  am  not  aware  that  any  Court  has  ever  gone 
so  far  as  to  fix  trustees  with  liability  for  the  losses  occa- 
sioned by  the  subsequent  delinquencies  of  a  fraudulent 
co-trustee,  where  those  subsequent  delinquencies  have  only 
been  rendered  possible  by  a  process  so  circuitous. 

With  regard  to  costs,  I  do  not  think  this  is  a  case  for 
splitting  the  costs,  since  they  have  not  been  increased  by 
the  evidence  as  to  the  bulk  of  the  securities.  The  trustees 
therefore  must  pay  the  costs  of  the  suit ;  but  I  shall  direct 
the  Taxing  Master  to  have  regard  to  the  prolixity  of  the 
affidavits  on  the  part  of  the  Plaintifib,  in  which  I  observe 
the  most  improper  course  has  been  adopted  of  setting  out 
instruments  verbatim. 

I  have,  therefore,  drawn  up  the  Minutes  in  this  form  :-^ 


MinuU  of 
Decree. 


Dbclasb  that  the  Defendants  Ouedalloj  EUU^  and  Jesse  Brandon 
are  jointly  and  seyerally  liable  to  make  good  the  amount  in  yalue  of 
the  sum  of  £7,650  Spanish  Deferred  3/.  per  cent.  Stock,  which  was 
withdrawn  from  the  trust  funds  in  the  pleadings  mentioned  by  the 
said  EUis  and  sold,  and  the  proceeds  applied  to  his  own  use  on  the 
day  of  February,,  1852. 

But  that  the  Defendants  OttedaUa  and  Jesse  Brandon  are  not 
liable  to  make  good  the  value  of  the  remaining  sum  of  £20,697  :  10 : 0 
3/.  per  cent  Deferred  Stock,  or  the  sum  of  £6,417  :  10  :  0  Spanish 
Passive  Stock,  which  were  respectively  afterwards  withdrawn  from 
the  custody  of  Sir  Samuel  Scott  j-  Co.^  the  bankers  of  the  said  Defen- 
dants OuedaUa,  EUis,  and  Jesse  Brandon^  without  the  privity  or 
concurrence  of  the  said  Defendants  Ouedalla  and  Jesse  Brandon, 
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DicLAsx  that  the  nid  EUU  is  liable  to  make  good  the  yalne  of  such 
lutly-mentioned  sums  of  £20,697 :  10  :  0  8pam»h  Deferred  3/.  per 
cent  Stock,  and  £6,41 7:10:0  Spemish  Passive  Stock,  as  from  the  same 
day  in  February,  1852,  when  he  removed  the  same  from  the  custody 
of  the  said  bankers ;  and  also  that,  as  between  him  and  his  co-tmstees^ 
he  .is  liable  to  answer  for  so  much  of  the  value  of  the  said  sum  of 
£7,650  Spaniih  Deferred  3/.  per  cent.  Stock  as  they  may  respectively 
make  good. 

AscBBTAiN  the  value  of  the  lastly-mentioned  sum  of  £7,650 
Spawuh  ^Deferred  3/.  per  cent.  Stock  on  the  day  of  February, 
1S52,  and  what  amount  of  3/.  per  cent.  Consolidated  Bank  Annuities 
could  have  been  purchased  therewith  on  the  same  day  of  February) 
1852,  and  what  amount  of  dividends  would  have  accrued  due  on  such 
3/.  per  cent.  Consolidated  Bank  Annuities  since  the  day  of 
February,  1856,  up  to  which  time  sums  equal  to  the  dividends  of 
sdch  lastly-mentioned  Spanish  Deferred  3/.  per  cent*s.  were  paid  to 
the  parties  interested  in  the  said  trust  Amds. 

A  LIKE  direction  (if  required),  as  to  the  Defendant  EUis^s  delin- 
qnendes,  the  amount  of  stock,  and  the  dividends  thereon. 

Lbt  the  Defendants  Ouedalla,  JBUis,  and  Jeisse  Brandon^  within 
a  month  from  the  date  of  the  certificate,  transfer  and  pay  into  Court, 
to  the  credit  of  the  cause,  the  amount  of  stock  and  dividends  re- 
spectively, to  be  certified  by  the  Chief  Clerk  in  pursuance  of  the  above 
inquiries. 

Defendants  GuedalJa^  EUis,  and  Jesse  Brandon^  to  pay  the  costs 
of  the  suit,  subject  as  above. 
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yinute  of 
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„    "**•  „     LOWNDES  V.  THE  GARNETT  &  MOSELEY  GOLD 

Pleadmg — De- 

murr^t  ^'«»       MINING  COMPANY  OF  AMERICA  (Limited). 

—871*  Order  ^  ' 

o/i4 1*^.1841.    rp 

NotwithBtand-  J-  HE  bill  was  filed  by  William  Lowndes,  claiming  to  be 

^der^of  Aug.  *  Creditor  of  the  Defendants  TTie  Oaraett  <fe  Moaeley  Oold 

^^^'*ot1[t^-  ^^^^9    Company  of  Am,eTica  (limited),  as  Plaintiff, 

bertytopieidto  against  the  company,   and  Peter  Henry  Bxxike,  Loftua 

andlkiM  to  d»-  Lee  Pewherton,  and  Charlea  Fhelpa,  who  had  been  ap- 

"bolcTbm!  pointed  liquidators  for  the  voluntary  winding-up  of  the 

Jwisdictum-^  affairs  of  the  company,  as  Defendants. 

Joint  Siock  « 

—19  4*  soviet.  The  bill  stated  that  the  company  was  established  for  the 
ttl'vidLZu,  puT><>8®  of  working  mines  in  Am>erica,  under  a  deed  of 
V^~"^*to—  settlement  dated  1863,  registered  in  accordance  with  the 
Limited  Com-  7  &  8  Yict  c.  110,  in  January,  1854 ;  was  duly  registered  in 
uuywiiidinj^  England  as  a  company  with  limited  liability,  under  the 
lilS^^  Joint  Stock  Companies  Act  1856,  in  September,  1856 ;  and 
jwiadictumfor  had  always  had  its  principal  place  for  carrying  on  business 

Protection  9f     •      r       j 
Aaeete-'CoHrt    m  LOTlOOn. 
of  Bankruptcy 

"a  creator  of      ^^®  ^^^  *^®°  stated,  that^  in  the  years  1854  and  1866, 
a  limited  com-   the  Plaintiff,  who  was  a  shareholder  in  the  company,  had 

pany,  mooane  '^ 

of  being  wound  accepted,  for  the  accommodation  of  the  company,  four  bills 
nuyfilehiflbm  ^f  exchange,  upon  which  he  had  paid  in  1855  and  1856 
^^"hhTdiim  *^®  foUowing  sums  £1,247  :  14  :  0,  £1,000,  £601  :  17  :  9, 
declared  valid,  and  ^^400  ;  the  whole  of  which,  with  interest  at  51.  per  cent., 
the  Tolnntary  was  Still  due  and  owing  to  him  from  the  company ;  and  that 
Kx^nding  *^^e  company  had,  by  a  minute  of  the  4th  of  June,  1859, 
theasseteofthe  and  otherwise,  within  six  years  of  the  filing  of  the  bill 

company  in  '  j  o  > 

paying  other     acknowledged  and  promised  to  pay  the  said  debts. 

**Plea  to  rach  ^*^®  ^^  *^^^  Stated,  that,  on  the  23rd  of  November,  1860, 
abiU,  that  by    at  an  extraordinary  general  meeting  of  the  company,  it  was 

CompanietAct6, 

1856, 1857,and  1858,  the  cogQiZiinoc  of  the  matters  in  question  belongs  to  the  Court  of  Bank- 

ruptoy,  OTemded  with  costs. 
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resolved  that  the  company  should  be  wound-up  voluntarily ;         1862. 
and  that  at  a  like  meeting  in  January ,  1861,  the  said      Lowndbs 
resolution  requiring  the  company  tx>  be  wound-up  volun-  j^,  gLmvit 
tarily  was  duly  confirmed;  and  the  Defendants  Rooke* 
Pemherion,  and  Phdpa,  were  appointed  liquidators  for  the 
purpose  of  winding-up  the  affairs  of  the  company,  and  had 
ever  since  continued  in  such  office. 


&    MOSELST 

Gold  Mihiko 

COMPAMT 

OF  America 
(Limited). 


StaUmtmt. 


The  bill  then  contained  the  following  charge : — ''  The  said 
liquidators  have  in  their  custody  property  and  effects  of  the 
said  company  to  a  large  amount,  and  have  partly  wound-up 
and  are  proceeding  to  complete  the  winding-up  of  the  afGstirs 
of  the  said  company,  excluding  the  said  debts  and  interest 
due  the  Plaintiff,  and  in  preference  thereto  have  paid  and 
continue  to  pay  other  debts  of  the  said  company  of  the 
same  degree.  The  Defendants  threaten  and  intend  to  com- 
plete such  winding-up,  and  to  apply  all  the  assets  of  the 
said  company  in  payment  of  such  other  debts,  without 
paying  the  said  debts  and  interest  due  to  the  Plaintiff  or 
any  part  thereof,  unless  restrained  by  the  injunction  of  this 
Honourable  Court  The  assets  of  the  said  company,  in- 
cluding the  sums  payable  by  its  oontributories,  are  not 
sufficient  to  pay  all  its  debts  and  liabilities,  but  are  sufficient 
to  pay  a  large  part  thereof." 

The  bill  stated  that  the  Defendants  refused  to  pay  the 
debts  and  interest  due  to  the  Plaintiff,  upon  the  ground 
that  they  considered  his  claim  barred  by  the  statutes  of 
limitation. 

The  bill  prayed — (1)  That  it  might  be  declared  that  the 
said  debts  of  ^1,247  :  14  :  0,  £1000,  0^601  :  17  :  9,  and 
£400,  with  interest  at  SI.  per  cent  from  the  respective  times 
of  payment  by  the  Plsdntiff,  were  valid  and  subsisting  debts 
of  the  company  to  the  Plaintiff  (2)  That  the  Defendants 
might  be  restrained  from  paying,  in  preference  to  the  said 
debts  due  to  the  Plaintiff,  any  other  debts  of  the  compajiy 
of  the  same  degree,  and  from  completing  such  winding-up 
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without  paying  or  providing  for  the  said  debts  due  to  the 

Lowndes      Plaintiff.     (3)  That,  if  necessary,  such  voluntary  winding-up 

The  Gaksets  ^^g^^  ^  continued,  subject  to  the  directions  of  the  Court 

&  MoMLET    XxiJi^  (4)  That  all  directions,  accounts,  and  inquiries,  necessary 

and  proper  for  effectuating  the  purposes  of  the  suit,  might  be 

given,  taken,  and  made. 


COMPANT 

OF  Ambrioa 
(Limited). 


Statement, 


Jan.  2iih, 


The  Defendants  put  in  a  demurrer  and  plea,  by  which, 
after  demurring  generally  to  the  bill  for  want  of  equity, 
they  proceeded  to  plead  as  follows : — ^'  And  these  Defen- 
dants, not  waiving  their  said  demurrer  but  wholly  relying 
thereon,  do  plead  to  the  said  bill,  and  for  plea  say,  that  it 
appears  by  the  complainant's  own  showing,  and  is  the  fact, 
that  The  Oamett  Jk  Mosdey  Oold  Mi/ni/ng  Company  of 
America  (limited),  was  established  for  the  purpose  of 
working  mines  in  America,  and  was  duly  registered  in 
EngUxmd  as  a  company  with  limited  liability,  under  the 
Joint  Stock  Companies  Act  1856  ;  and  that  the  said  com* 
pany  has  always  had  its  principal  place  for  carrying  on  busi- 
ness in  London.  And  these  Defendants  are  advised,  that  by 
the  Joint  Stock  Companies  Act  1856,  the  Joint  Stock  Com- 
panies Act  1857,  and  the  Joint  Stock  Companies  Act  1858, 
the  cognizance  of  the  matters  in  question  in  this  suit  doth 
properly  belong  to  the  Court  of  Bankruptcy  acting  in 
London,  and  that  the  same  ought  to  be  tried  and  deter- 
mined in  that  Courts  and  ought  not  to  be  brought  into 
question  in  this  Court. 

The  demurrer  and  plea  now  coming  on  to  be  argued,  Mr. 
Homeraham  Cox,  for  the  Plaintiff,  took  a  preliminary  ob- 
jection, that  the  Court  could  not  hear  the  case  upon  de- 
murrer and  plea^  inasmuch  as  the  plea  to  the  jurisdiction 
overruled  the  demurrer  to  the  whole  bill 


Argumenion        Mr.  John  Pcarson  for  the  Defendants,  in  support  of  the 

Demurrer  and     j  j     ■• 

Pi^a^         demurrer  and  plea: — 


Arg^mmt, 
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Undar  the  37th  Order  of  August,  1841  (Conaol.  Old.         1862. 

xiv.  9),  it  is  competent  to  demur  and  plead  at  the  same      Lowhdxb 

time  to  the  whole  bill.    The  Order  provides  that  no  demur-  ^^^  gabnbtt 

rer  or  plea  shall  be  held  bad  and  overruled  only  because    *  Mosblet 

^  ''  Gold  Minxno 

the  answer  of  the  Defendant  extends  to  some  part  of  the      Compakt 

same  matter  as  is  covered  by  such  demurrer  or  plea.     TTyJ-     (Limitm>). 

lie  y.  EUioe  (a)  decides  that  an  answer  to  an  original  bill, 

though  it  covers  all  the  material  allegations  of  the  bill  as 

amended,  does  not  overrule  a  demurrer  to  the  amended  bill, 

as  it  would  have  done  before  the  37th  Ordfer.     This  will 

equally  apply  to  the  case  of  a  plea  and  demurrer  covering 

the  whole  bill 

The  ViCE-GHANCfELLOR  referred  to  AUomey-Oeneral  v. 
Cooper  (6). 

Mr.  Pearson. — In  that  case  the  bill  was  amended,  and  a 
demurrer  put  in  which  might  have  been  put  in  to  the  original 
bill,  and  the  Vice-Chancellor  says,  that  in  WyUie  v.  EUice 
he  thought  that,  since  the  37th  Order,  the  mere  fact  of  an- 
swering part  of  a  bill  which  was  covered  by  the  demurrer, 
-was  not  a  ground  for  overruling  the  demurrer.  Skey  v. 
Garlike  (c)  and  other  cases  of  that  class  only  decide  that 
you  can't  take  advantage  of  the  Order  to  get  further  time 
than  you  would  otherwise  have  had,  and  we  are  not  at- 
tempting to  gain  time ;  the  PlaintiflF,  in  fact,  being  benefited 
by  the  form  of  pleading,  because,  if  the  plea  is  bad  in  sub- 
stance, the  objection  which  could  have  been  taken  after  a 
demurrer  is  now  taken  at  an  earlier  stage.  That  time  was 
the  question  in  that  case  is  evident,  from  the  reference  to 
the  16th  Order  of  May,  184!5.  In  EsdaiU  v.  Molymux  (d) 
again  the  plea  was  clearly  bad,  independently  of  the  ques- 
tion on  the  37th  Order,  and  that  case  is  no  obstacle  to  my 
contention. 

[He  also  cited  Jones  v.  Strafford  (e).] 

(a)  6  Hare,  505.        (6)  8  Hare,  166.        (c)  De  G.  &  Sm.  896. 
{d)  10  Jur.  852.         (e)  3  P.  Wras.  78. 
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Judgment 


Mr.  Pearson  offered  to  strike  out  the  plea,  and  argue 
the  demurrer  alone. 

blr.  Oox  declined  to  consent  to  thi& 


Vice-Chancellor  Sir  W.  Page  Wood. — All  that  I  can 
do  is  to  overrule  the  demurrer,  reserving  the  costs.  The  37th 
Order,  of  August,  1841/  directs  that  no  demurrer  shall  be 
held  bad  only  because  the  answer  extends  to  some  part  of 
the  same  matter.  I  think  it  clear,  that  it  was  never  in- 
tended to  sancti6n  a  demurrer  to  the  whole  bill  and  a  plea 
to  the  whole  at  the  same  tima  The  Order  does  not  touch 
this  case.  Here  it  is  not  a  question  of  some  part  of  the 
same  ground  being  covered  by  two  defences,  but  each  de- 
fence goes  to  the  whole  bilL  The  authorities  cited  have  no 
bearing  on  such  a  case  as  this,  because  the  judgment  in  Wyllie 
V.  ElUce,  which  was  chiefly  relied  on,  is  explained  in  the  sub- 
sequent case  of  AUorney-  General  v.  Cooper,  to  have  turned 
upon  the  fact,  that  the  amended  bill  was  totally  difierent 
from  the  original  bill  as  regards  the  parties  to  the  suit  On 
that  ground  the  demurrer  was  filed,  and  then  the  technical 
objection  was  raised,  that  the  answer  to  the  original  bill 
overruled  the  demurrer  to  the  amended  bill ;  and  upon  that 
the  Court  held,  in  effect,  that  the  bill  was  not  the  same  bill 
as  that  which  had  been  answered,  and  therefore  that  the  De- 
fendant was  entitled  to  demur  to  it,  although  he  had  answered 
part,  but  part  only,  of  the  bill  as  amended.  This  is  the  result 
of  the  case  as  explained  by  Attoraey-Oeneral  v.  Cooper. 
Esdaile  v.  Molyneux  raised  a  similar  question,  and  there 
the  decision  did  not  turn  upon  time,  as  in  Skeyv.  Oarlike. 
It  was  a  mere  plea  to  the  whole  bill,  on  which  the  Vice- 
Chancellor  observed,  that  the  plea  was  not  a  negation  or  a 
displacement  of  facts  introduced  by  the  amendment ;  that  it 
was  not  a  plea  of  any  matter  alleged  to  have  happened  or  to 
have  come  to  the  Defendant's  knowledge  since  the  original 
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bill  filed   This  clearly  implies,  that  if  the  plea  had  been  of 
that  description,  the  Order  might  have  applied.    But  the 
Yioe-Chanoellor  goes  on  to  say,  that  it  was  a  plea  of  matter 
which,  if  pleadable,  was  pleadable  in  bar  originally  to  the 
whole  of  the  bilL    Therefore  the  V  ice-Chancellor  consi- 
dered that  the  Order  did  not  affect  the  case.     Here  I 
cannot  hold  the  Order,  which  allows  a  demurrer  to  stand 
though  part  of  the  matters  covered  by  it  are  answered,  to 
be  applicable  to  the  case  of  a  demmrrer  and  plea  both  going 
to  the  whole  bill,  because,  after  a  demurrer  was  overruled, 
the  plea  would  remain  as  a  second  dilatory,  and  the  Plain- 
tiff would  not  get  his  answer  on  the  demurrer  being  over- 
ruled, as  he  ought  to  do.    The  demurrer,  therefore,  must  be 
overruled    Under  the  circumstances  of  this  case,  however, 
I  must  reserve  the  costs. 


1  HE   GaRNBTT 
&    MOSBLBT 

Gold  Miniito 

COMPA.NT 

OF  America 
(Limitbd). 

JiU^menU 


Demnrrer  overruled    Costs  reserved. 


The  cause  now  came  on  to  be  argued  upon  the  suffi- 
ciency of  the  plea. 

« 

Mr.  John  Pearson  for  the  Defendants : — 

The  plea  must  be  allowed  This  is,  in  effect,  a  bill  to 
wind  up  a  limited  company  registered  in  England;  and 
by  the  Joint  Stock  Companies  Acts,  the  jurisdiction  to 
wind  up  such  a  company  is  in  the  Court  of  Bankruptcy, 
and  not  in  the  Court  of  Chancery. 

The  Vicb-Chancbllor. — ^The  second  paragraph  of  the 
prayer  is  for  an  injunction  to  restrain  the  voluntary  liqui- 
dators from  paying,  in  preference  to  the  debts  due  to  the 
Plaintiff,  any  other  debts  of  the  company  of  the  same 
degree.  I  do  not  know  what  has  taken  away  the  jurisdic- 
tion of  the  Court  upon  bill  filed — ^not,  observe,  upon  peti- 

VOL.  IL  U 


Feb.  lUh, 


drpument 
on  the  Plea. 
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tion — to  grant  such  relief.     And  if  any  portion  of  the 
relief  prayed  can  be  granted,  the  plea  must  be  overruled. 

Mr.  Pearson. — Substantially  this  is  a  bill  to  wind  up 
the  company.  And  as  regards  the  injunction  sought  by  the 
Second  paragraph  of  the  prayer,  that  relief  cocdd  be  ob- 
tained as  well  in  Bankruptcy  as  in  Chancery. 

The  third  paragraph  of  the  prayer,  *  that^  if  necessary, 
the  voluntary  winding  up  may  be  continued,  subject  to  the 
direction  of  the  Court,''  is  obviously  intended  to  bring  the 
case  within  the  jurisdiction  given  by  the  19th  section  of 
the  Joint  Stock  Companies  Act,  1857  C^),  and  under  the 
mistaken  impression,  that  in  that  section  the  expression 
**  the  Comrt "  means  the  Court  of  Chancery  :  whereas,  it  is 
clear  from  the  60ih  section  of  the  Act  of  1856  (6),  which 
is  to  be  construed  as  one  Act  with  the  Act  of  1857  (c), 
that  the  expression  '^  the  Court  '*  means  the  Court  of  Bank- 
ruptcy ;  the  60th  section  enacting  that  the  expression  ''  the 
Court "  shall  mean,  in  the  case  of  a  limited  company  regis- 
tered in  England,  and  which  is  not  engaged  in  working  any 
mine  within  and  subject  to  the  jurisdiction  of  the  Stan- 
nariecf,  **  the  Court  of  Bankruptcy  having  jurisdiction  in  the 
place  in  which  the  registered  office  of  the  company,  is 
situated.'' 


(a)  The  19th  section  of  this 
Act  (20  &  21  Vict.  cap.  14)  is 
as  follows : — ^*  Where  a  compuiy 
is  in  coarse  of  hdng  wound  up 
voluntarily,  and  proceedings  are 
taken  for  the  purpose  of  having 
the  same  wound  np  by  the  Court, 
the  Court  may,  if  it  thinks  fit, 
notwithstanding  that  it  makes  an 
order  directing  the  company  to 
be  wound  up  by  the  Court,  pro* 
vide  in  such  order  or  in  any 
other  order  for  the  adoption  of 
all  or  any  of  the  proceedings 
taken  in  the  course  of  the  volun- 


tary winding  up.  It  may  abo, 
instead  of  making  an  order  that 
the  company  should  be  altoge- 
ther wound  up  by  the  Court, 
direct  that  the  voluntary  wind* 
ing  up  should  continue,  but  sub- 
ject to  such  supervision  of  the 
Court,  and  with  such  liberty  for 
creditors,  contributories,  or  others 
to  apply  to  the  Court,  and  gene- 
rally upon  such  terms  and  sub- 
ject to  such  conditions  as  the 
Court  thinks  just.** 

{h)  19  &  20  Vict  c.  47. 

(e)  See  20  &  21  Vict.  c.  14,  s.  2. 
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The  Plaintiff's  claim  is  a  purely  legal  demand ;  there 
may  be  an  indefinite  nmnber  of  like  demands ;  and  if  this 
bill  lies,  as  many  more  may  be  filed  to-morrow  as  there 
are  creditors  of  the  company. 

Under  the,  14th  section  of  the  Act  of  1858  (a),  the 
Plaintiff  might  have  obtained  a  decision  from  the  Court  of 
Bankruptcy  upon  all  the  questions  involved  in  his  claim, 
that  section  providing^  that^  where  a  company  is  being 
wound  up  voluntarily,  the  liquidators  may  apply  to  the 
Court  (meaning,  as  before,  the  Cotirt  of  Bankruptcy),  by 
petition,  motion,  or  the  presentation  of  a  special  case,  or 
in  such  other  manner  as  the  Court  may  direct,  to  determine 
any  question  arising  in  the  matter  of  such  winding  up. 

Mr.  Homersham  Cox,  for  the  Plaintiff,  was  not  called 
upon. 


Tbb  Garsett 

&    MOSELKT 

Gold   Mini  no 

Company 

OF  America 

(Limited). 

Argumeni, 


Yick-Chancellob  Sib  W.  Page  Wood  : — 

It  is  clear  to  me  that  this  plea  cannot  be  sustained. 

It  was  argued  that  the  Plaintiff  might  have  taken  pro- 
ceedings in  bankruptcy,  and  might  have  obtained  from  the 
Court  of  Bankruptcy  all  the  relief  he  can  obtain  by  this 
bill.  But  the  question  I  an^  called  upon  to  decide  is,  whe- 
ther, in  order  to  obtain  that  relief,  he  is  compelled  to  take 
proceedings  in  bankruptcy.  The  question  is  not  whether 
the  Court  of  Chancery  is  to  open  its  doors,  but  whether  it 
is  to  shut  them — ^not  whether  it  is  to  assume  jurisdiction  ; 
but  whether  it  is  deprived  of  jurisdiction  by  the  mere  cir- 
cumstance of  the  company  being  in  course  of  being  wound 
up  voluntarily. 

By  confirming  the  resolution  that  their  affairs  should  be 
wound  up  voluntarily,  the  company  have  shown  that  they 
have  no  wish  to  be  wound  up  under  an  order  of  the   Cou 

(a)  21  &22  Vict.  c.  CO. 
U  2 


Judgmeni, 
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of  Bankruptcy.  The  Plaintiflf  has  no  wish  to  compel  them 
to  adopt  that  course.  But  he  does  wish  his  claim  against 
the  company  to  be  adjudicated  upon  ;  and  that,  pending  the 
decision  upon  the  validity  of  his  claim,  the  voluntary 
liquidators  may  not  be  allowed  to  expend  the  assets  of  the 
company  in  paying  other  debts  of  the  same  degree  in 
preference  to  his  claim.  He  states  by  his  bill,  and  the  plea 
does  not  deny,  that  the  Defendants  .threaten  and  intend  to 
take  that  course.  And  it  is  impossible  to  doubt,  that  if 
they  do  so,  the  Plaintiff,  in  the  event  of  his  claim  proving 
valid  and  subsisting,  will  be  greatly  injured.  And  the 
question  I  have  to  determine  is,  whether  the  Plaintiff  is  to 
be  deprived  of  relief  in  this  Court,  merely  because  there 
may  be — ^it  is  not  averred  that  there  a/re — an  indefinite 
number  of  similar  claims  which  other  creditors  may  bring 
against  the  company. 

Without  determining  the  question  which  was  raised 
upon  the  construction  of  the  expression  *'the  Court,"  in 
the  19th  section  of  the  Act  of  1857  (a),  it  is  sufficient  for 
me  to  say  that  I  find  nothing  in  that  section,  or  in  any 
other  section  of  the  Acts  in  question,  which  requires  me 
to  hold  that  the  mere  circumstance  of  a  limited  company 
having  preferred  a  voluntary  to  a  compulsory  process  of 
winding  up  their  afi&irs,  is  sufficient  to  compel  a  creditor 
who  seeks  adjudication  upon  the  validity  of  his  daim,  and 
asks  the  interference  of  this  Court  to  protect  the  assets  of 
the  company  until  such  adjudication  has  been  obtained,  to 
have  recourse  to  the  Court  of  Bankruptcy  for  the  purpose 
of  obtaining  that  relief. 

The  plea,  therefore,  will  be  overruled,  and  upon  the  usual 
terms  as  to  costs. 


Minute  of  Pi-BA  overruled— Costs  of  demurrer  and  plea  to  be  paid  by  Dc- 

^'^*''-  fendants. 


(a)  20  &  21  Vict  c.  14. 
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3Ai^^z         THOMPSON  u  WATTS.  Mar.wthxiik. 

JL  HIS  suit  was  instituted  by  Mary  Thompsoffy  the  widow  setS^St- 

of  Edward  Thompson,  deceased,  against  John  Watts  and  ^^l^"^""^^ 

.  Anne,  his  wife,  and  George  Corser  and  ilmy,  his  wife  (the  wife^Provi- 
saud  Anne  and  ^m^  being  the  only  children,  and  also  the      Dower  or 

sole  l^al  personal  representatives  of  the  deceased),  for  the  ^.^^  ^y  /x^^,.;. 

purpose  of  obtaining  the  judgment  of  the  Court  upon  the  yn^V*^ 

following  que^on,  viz..  Whether,  in  addition  to  the  pro-  under,  wheiher 

vision  made  for  her  by  the  settlement  executed  in  contem-  ^j^^  ^^^ 

plation  of  her  marriage  with  the  said  Edwa/rd  Thompson,  **  thirds"  is  not 

the  PlaintifiF  was  entitled,  as  his  widow^  to  one-third  distri-  estate,  bat  is  a 

buiive  share  of  the  clear  residue  of  his  personal  estate  and  ^n^ioh  nly 

effects.  ttgnify,  accord- 

ing to  the  con- 
_  ,     ,  ,       ,  i.    1  1  .  text  and  scope 

It  appeared  that^  at  the  date  of  the  settlement  in  ques-  of  the  instxa- 
tion,  Edward  Thompson  was  a  widower  with  two  children,  ^^  of  iT' 
the  Defendants  Anms  Watts  and  Amy  Corser.  pro^nj?  ^^ 

whether  per- 

The  indenture  of  settlement  was  made  the  Slst  of  sonai  or  real,  of 
July,   1860^  between    the  Plaintiff,   then   Ma/ry   Wectle,  hosband. 
spinster,  of  the  first  part,  Edward  Thompson,  of  the      inconstm- 

ing  astipulation 

second  part^  and  Charles  Dolhen  and  John  Watts,  of  the  in  a  marriage 
third  part ;  and  thereby,  after  reciting  the  intended  mar-  Jheprovhaon*' 
riage,  and  that  the  Plaintiff  was  entitled  to  a  Government  fo^^^^n^^/^^ 
annuity  of  ^59  :  8  :  6  for  her  own  life,  and  also  six  original  wife  is  ''in  lieu 
and  six  new  shares  in  the  Birmingham  &  Staffordshire  thirds,"  the 
Gas  Compojiy,  and  ^^1035  or  thereabouts  stock,  shares,  (]° Jjj  2in)  "Ih" 
or  debentures  in  the  London  <fe  North-Western  Railway  fund  out  of 

which  the  pro- 

Company,  fifteen  shares  in  the  Leamington  Priors  Oas  yisionwas 
Light  is  Coke  Com/pany,  household  goods,  and  furniture  "!^'      , 
and  other  effects;  and  that  upon  the  treaty  for  the  mar-  fore^byantenup- 
riage  it  was  agreed  and  intended  that  all  the  property  of  the  providon 
the  Plaintiff  (except  the  said  annuity  and  her  linen,  jewel-  fo^VinTfndU 

wife  was  partly 
charged  on  personalty  of  the  intended  husband,  who  had  children  by  a  ibrmer  marriage — 
Udd^  on  his  dying  intestate,  that  the  claim  (>f  his  widow  to  a  distributive  share  in  his  personal 
estate  was  barred  by  a  stipulation  m  the  above  words. 


292 


CASES  IN  CHANCERY. 


1862. 


Staiemeni, 


lery,  and  trinkets^  which  were  to  remain  her  separate  pro- 
perty,   to    be  at  her  absolute  disposal  notwithstanding 
coverture,)   .should     become    the    property    of    Edward 
Thoinpeon,  on  his  covenanting  and  agreeing,  as  there- 
inafter mentioned,   to  pay  tlie  Plaintiff,  her  appointees, 
executors,  administrators,  or  assigns  the  sum  of  ^2,000 
within  six  months  after  his  decease,  and  also  securing  to 
the  Plaintiff  the  sum  of  £2M  :  11  :  6  per  anniun  during 
her  life,  and  charging  the  same  upon  an  estate  belonging 
to  him,  situate  at  Long  Buckby,  in  the  county  of  North- 
ampton, and  upon  400  shares  which  he  then  held  and 
was  entitled  to  in  the  Eodc  Life  Assurance  Company, 
It  was  witnessed,  that,  in  contemplation  of  the  intended 
marriage   and  for  the  considerations   thereinbefore   and 
thereinafter  mentioned,  the  Plaintiff  assigned  to  Dclben 
and  Watts  the  said  Government  annuity  of  £Sd  :  8  :  6, 
payable  to  the  Plaintiff  during  her  life,  and  the  certificate 
No.  38,741  respecting  the  same,  upon  the  trusts  therein* 
after  mentioned.     And  the  Plaintiff  thereby  assigned  to 
Edvxird  Thompson  her  said  stock,  shares,  and  debentures 
in  the  companies  thereinbefore  mentioned,  and  all  other 
the  personal  estate  and  effects  then  belonging  to  her  the 
Plaintiff  (save  and  except  as  therein  aforesaid),  and  which 
personal  estate   and  effects  thereby  assigned    amounted 
in    value    to   <£^,500,    to    hold    the   same    to    Edward 
Thompson,    his    executors,    administrators,    and    assigns. 
And  it  was   thereby  declared  that  Ddhen  and    WaU9 
should  stand  possessed  of  the  annuity  and  proceeds,  upon 
trust  to  pay  the  same  to  the  Plaintiff  and  her  assigns 
during  her  life  for  her  sole  and  separate  use.     And  by 
the  same  indenture    the   estate  and  premises  at  Long 
Buckby  were  conveyed  and  assured  by  Edward  Thomp- 
son to  Dolhen  and  Watts^  their  heirs  and  assigns,  upon 
the    trusts  thereinafter  mentioned.     And  by  the  same 
indenture  Edward  Thompson  assigned  and  transferred 
to  Dolben  and   Watts  the  said  400  shares  in  the  Rock 
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Assfwranee  Cqmpamy  upon  the  trufits  tbereiuafter  de- 
dared  ;  and  Edward  Thompson  thereby  ooveDanted  with 
Dolben  and  WoMs  that  his  heirs,  executors^  or  adminis- 
tmtors  should,  within  six  months  after  his  decease,  pay  to 
the  Plaintiff,  her  appointees,  executors,  administratonf, 
and  assigns,  the  said  sum  of  ^2,000.  And  it  was 
thereby  declared,  that  DoUien  and  Watts  should  stand 
possessed  of  the  estate  and  premises  at  Long  BtuJcby 
and  the  shares  in  the  EocA  Assuram^  Company,  upon 
trust  to  raise  the  said  sum  of  <£*2,000  in  case  the  same 
should  not  be  paid  to  them  by  Edvxird  Thompson 
pursuant  to  the  covenant  thereinbefore  contained;  and 
upon  receipt  thereof  to  pay  the  same  to  the  Plaintiff  her 
appointees,  executors,  administrators,  and  assigns^  in  case 
she  should  survive  Edwanrd  Thompson ;  but  in  case  she 
should  die  in  his  lifetime,  then  upon  trust  to  pay  the  said 
sum  of  ^,000  unto  such  person  as  the  Plaintiff,  whether 
ooverte  or  sole,  should  by  deed  or  will  appoint ;  and  in 
default  of  appointment,  to  the  executors,  administrators, 
and  assigns  of  the  Plaintiff;  and  upon  further  trusty  that 
Dolben  and  Watts  should,  after  the  decease  of  Edward 
Thompson,  receive  the  rents  of  the  estate  and  premises 
at  Long  Buckby,  and  apply  the  same  in  or  towards 
payment  to  the  Plaintiff  and  her  assigns,  during  her  life, 
of  an  annuity  of  £2i0  :  11  :  6 ;  and  upon  further  trust 
that  Dolben  and  Watts  should  stand  possessed  of  the 
remainder  of  the  money*  to  arise  and  be  received  from 
the  shares  in  the  Bock  AssuTa/nce  Company,  or  so  much 
as  might  be  necessary  for  the  purpose,  and  invest  the  same 
at  interest  on  (Sovemment  or  other  good  and  approved 
security,  and  receive  the  dividends,  interest,  and  proceeds 
thereof  and  pay  and  apply  the  same  in  paying  and  making 
up  to  the  Plaintiff  or  her  assigns  so  much  of  the  said  an- 
nuity of  ^240  :  11  :  6  as  the  rents,  issues,  and  profits  of 
the  estate  and  premises  at  Long  Buckby  should  be  insuffi- 
cient to  pay,  and  to  pay  the  residue  (if  any)  to  the  exe- 
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cutors,  administrators,  or  assigns  of  Edvxx/rd  Thompson  ; 
and  upon  trust,  from  and  after  the  decease  of  the  Plain- 
tiff, to  reconvej  and  reassign  the  said  lands,  shares, 
and  moneys^  or  so  much  and  such  part  thereof  as  might 
be  undisposed  of,  unto  Edtmrd  Thompson,  his  heirs, 
executors,  administrators,  and  assigns.  And  after  other 
provisions,  immaterial  to  the  present  question,  the  inden- 
ture contained  a  clause  in  the  following  words  :  ''  and 
it  is  hereby  declared  and  agreed  that  the  provision  herein 
made  for  the  said  Mary  Weale  is  in  lieu  of  dower  or 
thirds." 

By  another  indenture,  also  bearing  date  the  31  st  of 
July,  1860,  and  made  between  the  Plaintiff  of  the  one 
part,  and  Edward  Thompson  of  the  other  part,  certain 
hereditaments  belonging  to  the  Plaintiff,  of  the  net  annual 
value  (afker  deducting  repairs,  expense  of  collection,  in- 
come tax,  and  every  other  payment)  of  £100  or  there- 
abouts, were,  in  consideration  of  the  intended  marriage, 
conveyed  by  her  to  the  use  of  Edward  Thompson,  his 
heirs  and  assigns,  for  his  and  their  own  use. 

The  marriage  was  solemnized  on  the  Ist  of  August, 
1860. 

Edward  Thompson  died  on  the  28th  of  December  fol- 
lowing, intestate,  leaving  his  widow  (the  Plaintiff)  and  the 
Defendants  Arvae  Watts  and  Amy  Corser,  his  daughters 
by  his  first  wife,  his  only  children  and  next  of  kin,  him 
surviving. 

On  the  12th  of  August,  1861,  letters  of  administration 
to  the  personal  estate  and  effects  of  Edward  Thompson 
were  granted  to  Ann^  Waits  and  Amy  Corser. 

The  intestate  left  personal  estate  and  effects  to  an 
amount  exceeding  .f  6,000,  over  and  above  what  was  re- 
quired for  his  funeral  and  testamentary  expenses,  and  debts. 
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The  FUintiff  prayed  by  her  bill  that  it  might  be  declared, 
that,  besides  and  in  addition  to  the  provisions  made  for  her 
by  the  indenture  of  settlement,  she  was  entitled,  as  the 
widow  of  Echoard  Thompson^  to  one- third  share  of  the 
residue  of  his  personal  estate,  after  payment  of  his  debts, 
funeral  and  testamentary  expenses ;  and  that  the  sum  of 
£2,000,  provided  for  the  Plaintiff  by  the  said  indenture, 
was  not  to  be  taken  as  part  of  such  her  third  share. 


1862. 


Statement 


Mr.  W.  M.  Ja/mes^  Q.C.,  and  Mr.  Wickefaa^  now  moved 
for  a  decree  in  terms  of  the  prayer  of  the  bilL| 

Both  upon  principle  and  authority  the  stipulation  in  the 
settlement,  that  the  provision  thereby  made  for  the  Plaintiff 
"  is  in  lieu  of  dower  or  thirds,"  must  be  construed  as  re- 
ferring exclusively  to  real  estate.  It  caimot  refer  to  the 
distributive  share  of  the  Plaintiff  in  her  late  husband's  per- 
sonalty. 

Independently  of  authority,  the  Court  will  presume,  that, 
by  a  stipulation  like  the  present,  the  husband  intended  to 
bar  his  wife  of  some  rights,  which  after  marriage  he  would 
not  be  able  to  bar,  or  would  not  be  able  to  bar  so  easily. 
As  to  rights  which  he  could  bar  as  easily  after  marriage  by 
making  his  will,  as  he  could  bar  them  before  marriage  by  a 
settlement^  nothing  would  be  gained  by  stipulating  before 
marriage  that  they  should  be  barred.  The  Courts  therefore^ 
will  not  presume  a  husband  to  have  meant  to  bar  such  rights, 
unless  he  has  used  apt  expressions  for  that  purpose. 

The  word  ^'thirds''  is  not  an  apt  expression  to  use, 
for  the  purpose  of  denoting  the  widow's  distributive  share 
in  the  personal  estate  of  her  late  husband.  Properly 
speaking,  it  is  restricted  to  real  estate.  It  is  a  term  more 
comprehensive  than  "dower,"  and  would  comprise  free- 
bench  and  the  widow's  interest  in  customary  lands.    The 
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Qrigin  of  iho  word  ^vaa  feudal;  and  '^triens"  or  ''tertia'" 
va$  the  feudal  term  for  dower  (a).  Aocording  to  Finch, 
"  Dower  is  au  estate  whereby  the  woman  hath  the  ihirda 
in  severaltle  '*  (Jb).  HaYing  come  down  from  early  times 
with  a  (ignification  reetrioted  to  real  estate,  prima  facie, 
the  word  **  thirds"  must  be  presumed  to  be  so  restricted. 

Here,  so  far  from  there  being  circumstances  to  induce  the 
Court  to  extend  its  prim&  facie  meaning,  all  the  drcum- 
stances  have  a  contrary  tendency.  It  occurs  in  a  deed.  By 
that  deed,  and  the  instrument  of  even  date,  the  intended  wife 
makes  over  the  whole  of  her  property,  real  and  personal,  with 
the  exception  of  her  trinkets  and  of  a  few  other  specified 
articles,  to  her  husband  absolutely;  she  bars  herself  of  dower, 
but  she  has  purchased  whatever  interest  in  his  personal  estate 
her  husband  may  not  have  thought  fit  to  alienate  from  her 
by  wilL  The  Court  will  not  make  this  a  harder  bargain  for 
the  wife  thai^  the  words  require.  The  husband  having 
chosen  to  die  intestate,  the  Court  will  infer  it  to  have  been 
as  much  his  intention  that  his  widow  should  take  her  di^ 
tribuUve  share,  .as  if  he  had  e^ressly  bequeathed  it  to  her. 

The  Vice-Chancbllob. — ^The  expression  "the  widow's 
thirds,"'  is  a  common  phrase  to  denote  her  share  under  the 
Statutes  of  Distribution. 

Mr.  James. — It  is  an  inapt  expression  for  that  purpose : 
the  widow's  share  under  the  statutes  is  not  necessarily  a 
third ;  it  may  be  more :  if  her  husband  leaves  no  child, 
her  share  under  the  statutes  is  a  moiety  and  not  a  third. 

Then  as  regards  the  authorities :  CoUeton  v.  Oarth  (c) 
is  the  only  case  to  be  foimd  in  the  books,  where,  as  here,  the 
stipulation  in  question  makes  no  mention  of  either  real  or  per- 
sonal estate.  lnDavilav.Davila(d),  DruceY.Deni8on{e), 

(a)  1  Steph.  Com.  4th  ed.  p.  267.         (c)  6  Sim.  19. 
lb)  Finch's  "Discourse  on  Law,"         (d)  2  Vern.  724. 
p.  126.  (e)  6  Yes.  SS5. 
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and  Qufiy  y.  Ourly  (a),  the  words  **  real  and peraomtl*' 
estate  were  expressly  added,  which  oompelled  the  Court  to 
hold,  that  the  word  "  thirds'^  was  used  in  a  sense  differing 
from  its  ordinary  signification.  CoUeton  v.  Oa/rth  is  the 
only  case  in  pointy  and  there  Vice-chancellor  ShadweH 
held  it  clear,  that  the  word  **  thirds"  referred  exclusively  to 
the  husband's  lands ;  and  the  decree  declared  that  the 
widow  was  not  barred  of  her  distributive  share  in  the  per- 
sonalty of  her  late  husband. 

Secondly,  we  contend  that  the  £2,000  covenanted  to  be 
paid  to  the  Plaintiff  or  her  appointees  upon  her  husband's 
death,  is  not  to  be  taken  in  part  satisfiustion  of  her  distribu- 
tive shara 

This  case  is  not  like  Oartahore  v.  ChaMe  (6),  for  here 
the  covenant  was  to  pay  the  £2,000  to  the  wife  or  her  ap- 
pointees, irrespective  of  the  question  whether  she  survived 
her  husband.  The  wife  might  have  appointed  the  fund  to 
a  stranger  the  day  after  her  marriage,  and  had  she  done  so 
the  covenant  in  question  could  not  have  deprived  her  of  her 
distributive  shara 

Mr.  RoLt,  (iC,  and  Mr.  Hobhouse,  for  the  Defendants  : — 

First,  by  the  stipulation  in  question,  the  Plaintiff  is 
barred  of  her  distributive  share  in  the  personal  estate  of 
her  late  husband. 

''  The  word  '  thirds'  is  never  used  accurately :  It  is  a  sort 
of  expression,  in  common  'parlance,  descriptive  of  the  in- 
terest upon  an  intestacy :''  per  Lord  Eldon  in  Druce  v. 
Deniaon  (c).  True,  it  may  have  a  specific  and  more  re- 
stricted sense,  but  that  does  not  deprive  it  of  its  general 
signification.     . 

It  was  argued,  that  the  word  "  thirds''  cannot  mean  the 
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widow's  share  tinder  the  Statutes  of  DistribatioD,  because,  if 
there  be  no  child,  her  share  under  the  statutes  is  not  a  third 
but  a  moiety.  But  the  Plaintiff's  counsel  admit  that  the  word 
includes  the  widow's  freebench,  and  freebench  is  not  con- 
fined to  a  third,  but  may  be  the  whole :  Waffcer  v.  Walker  (a). 

[They  dted  also  Druce  v.  Deniaon  (6),  Ourly  v.  Ourly  (c), 
Olover  V.  Bates  (d).] 

Secondly,  if  the  Plaintiff  is  not  barred  of  her  distribu- 
tive share,  the  «f  2,000  must  be  taken  in  part  satisfaction  of 
that  share :  Oartahore  v.  Chalie  (e). 

Mr.  James,  Q.C.,  replied. 

The  Court  reserved  judgment. 


^arch  12th.    Vice-chancellor  Sir  W.  Page  Wood  :— 

This  case  is  one  of  some  novelty.  Although  many  of 
the  authorities  cited  in  argument  have  some  bearing  upon 
it,  the  precise  point  does  not  seem  to  have  yet  been  decided. 

The  Plaintiff  being  about  to  marry  a  gentleman  who  was 
a  widower  with  children,  an  indenture  of  settlement  is  ex- 
ecuted, which  is  to  the  following  effect : — [The  Vice-Chan- 
cellor stated  the  effect  of  the  settlement  as  above  set  forth.] 

The  question  to  be  determined  is,  whether  the  word 
"  thirds,"  in  the  declaration  at  the  close  of  the  settlement, 
includes  the  distributive  share  of  the  Plaintiff  in  the  per- 
sonal estate  and  effects  of  her  late  husband  who  has  died 
intestate. 


(«)  1  Ves.  Sen.  54. 
(6)  6  Ves.  385. 


(«)  10  Ves.  1. 


(c)  8  01.  &F.  743. 
id)  1  Atk.  439. 
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Before  diacufisiiig  the  authorities,  no  one  of  which,  except 
Colleton  V.  Garth  (a),  appears  to  bear  precisely  upon  the 
question,  it  was  argued  on  behalf  of  the  Flaintifir,  that  a 
man  about  to  many  must  be  presumed,  a  priori,  to  have 
intended^  by  a  stipulation  like  the  present,  to  bar  his  wife 
of  some  right  which  after  marriage  he  could  not  bar,  or 
could  not-bar  so  easily;  that,  as  to  rights  which  he  could  as 
easily  bar  after  marriage  by  making  his  willj  as  he  could 
defeat  them  before  marriage  by  an  express  stipulation  in  his 
marriage  settlement,  nothing  would  be  gained  by  such  a 
stipulation ;  and  that,  therefore,  the  Court  will  not  presume 
him  to  have  meant  to  bar  such  rights  in  the  absence  of  a 
dear  declaration  to  that  effect 

The  answer  to  that  argument  is  to  be  found  in  Davila  v. 
DavUa  (6).  There  the  husband  covenanted,  if  his  wife  sur- 
vived him,  that  his.executors  should  pay  her  £1^500  "in  full 
of  dower,  thirds,  custom  of  London,  or  otherwise,  out  of 
his  real  or  personal  estate/^  But  the  Lord  Chancellor  con- 
sidered that  no  such  presumption  arose.  The  intended 
husband  might  wish  to  provide,  that^  in  the  event  of  his 
will  being  revoked,  as  it  would  be  by  the  birth  of  a  child, 
his  widow  should  be  excluded  from  participating  with  his 
next  of  kin,  without  the  necessity  of  his  making  a  fresh 
will  for  that  purpose. 

If  that  was  a  sufficient  answer  under  the  old  law,  it 
is  of  ten-fold  force  now  that  marriage  alone  revokes  a  will. 
By  the  law  as  it  now  stands,  the  mere  fact  of  marriage 
renders  a  man  intestate.  Aware  of  this  state  of  the  law^ 
and  foreseeing  that  he  would  not  probably  make  a  new 
will  for  a  short  time  after  his  marriage,  the  intended  hus- 
band might  naturally  wish  to  stipulate  by  his  marriage  set- 
tlement, that  the  provvsions  thereby  made  for  his  intended 
wife  should  be  in  lieu  of  every  interest  she  could  take  in 
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(a)  6  Sim.  19. 


(b)  2  Vem.  724. 
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1869.        luB  personal  as  well  as  in  his  real  estate  in  the  event  of  his 
Thompsqv      dying  intestate ;  and  that  the  whole  of  his  personal  estate 
Watts.       Bhould  go  exclusively  to  his  next  of  kin. 

Judgment  jj^jg  brings  me  to  the  authorities  :  and  after  ascertaining 
from  the  authorities  what  force  has  been  given  to  the  word 
"  thirds,^'  it  will  be  necessary  to  consider  the  scope  of  the 
settlement  before  me,  and  judge  what  effect  should  be  given 
to  the  word  ''  thirds*'  in  this  particular  instrument. 

The  authorities  are  clear,  that  when  it  is  stipulated  that 
the  provision  made  for  the  intended  wife  is  to  be  "in  lieu 
of  dower  or  thirds  of  real  estate  "  without  more,  the  stipu- 
lation is  confined  to  real  estate,  and  the  wife's  interest  in 
the  persona]  estate  of  her  husband  in  the  event  of  his  dying 
intestate  is  not  barred. 

On  the  other  hand,  where  it  is  stipulated  that  the  pro- 
vision made  for  the  intended  wife  is  to  be  '^  in  lieu  of  dower 
or  thirds  of  real  and  personal  estate,**  there  the  authorities 
have  as  clearly  settled  that  the  wife's  interest  in  the  per^ 
sonal  estate  of  her  husband,  upon  his  dying  intestate,  is 
barred.  That  seems  to  have  been  decided  as  long  ago  as 
Davila  v,  DavUa  (a),  though  very  frequently  disputed  since. 

Indeed,  such  is  the  effect  of  a  stipulation  like  the  last, 
that,  even  if  the  words  "  which  she  might  claim  at  common 
lav/'  be  added,  the  wife's  distributive  share  in  the  personal 
estate  of  her  intended  husband  will  be  no  less  barred.  This 
was  decided  by  the  House  of  Lords  in  Ourly  v.  Ourly  (6), 
where  upon  marriage  a  sum  was  settled  in  trust  for  the 
wife  for  life,  "  as  and  for  her  jointure,  in  fuU,  lieu,  bar,  and 
satisfaction  of  any  dower  or  thirds  which  she  could  or 
might  claim  at  common  law  out  of  all  or  any  of  the  estates, 
real,  personal,  or  freehold,"  of  her  intended  husband : — ^the 
Lord  Chancellor  observing    that    the    words   "common 

(a)  2  Vem.  724.  (b)  8  CI.  k  Fin.  743. 
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law''  could  not  be  interpreted  in  their  strict  sense,  and 
us  contra-distinguislied  from  statute  law,  because  in  that 
case  they  would  be  insensible ;  they  must,  therefore,  be 
construed  as"  equivalent  to  "  general  law ''— "  law  as  dis- 
tinguidied  in  ordinary  parlance  from  equity ; "  otherwise 
the  word  "  personal "  would  have  no  meaning. 

A  stipulation  in  the  precise  words  of  the  case  before  me, 
which  makes  no  mention  of  either  real  or  personal  estate, 
appears  from  the  authorities  to  have  occurred  only  once 
for  decision,  namely,  in  CoUeton  v.  Garth  (a).  There  the 
husband  before  marriage  settled  on  his  intended  wife  a 
rent  charge,  which  by  the  settlement  was  declared  to  be 
**  for  her  jointure,  and  in  lieu  of  dower  and  thirds  at 
common  law."  Vice-Caiancellor  ShadweU  said:  "It  is 
clear  that  the  rent  charge  was  intended  to  be  in  lieu  only 
of  any  daim  which  the  wife  might  have  upon  her  husband's 
Icmda  ;"  and  accordingly  he  dedared  that  the  widow  was 
not  barred  of  her  distributive  share. 

Looking  to  that  settlem^it,  I  think  there  could  be  no 
doubt  upon  the  question.  The  provision  settled  by  the  hus- 
band on  the  wife  was  a  ''  rent-charge,''  a  chaige  on  land ; 
it  was  declared  by  the  settlement  to  be  ''for  her  jointure ;" 
and  it  was  clear  upon  the  settlement  that  the  declaration  re- 
lated to  real  estate  and  real  estate  only.  In  the  case  before 
me,  the  provision  made  for  the  intended  wife  is  charged 
upon  personal  property  of  the  intended  husband  as  well  as 
upon  his  lands. 

In  Pickering  v.  Lord  Stamford  (6),  I  find  an  observation 
of  Lord  Ahnxmley's  which  is  material,  although  the  prin- 
ciple upon  which  that  case  was  eventually  decided  does  not 
touch  the  point  before  me.  Lord  Ah)am,ley  says,  "  In  case 
of  a  contract  before  marriage,  that  the  wife  shall  not  claim 
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either  dower  or  personal  estate^  it  is  not  merely  to  give  the 
husband  the  power  to  dispose  of  it ;  for  it  is  determined 
upon  the  custom  of  London,  that  she  shall  be  barred  though 
he  does  not  give  it  away.  It  is  exactly  as  if  there  was  no 
wife ;  and  the  next  of  kin  take  without  any  reference  to 
her  **  (a).  In  other  words,  the  very  object  of  such  a  set- 
tlement is  to  relieve  the  intended  husband  from  the  neces- 
sity of  making  a  will,  and  to  give  his  personalty,  if  he  hap- 
pens to  die  intestate,  to  his  next  of  kin^  as  if  there  were 
no  wife  at  all  in  question. 

In  Druce  v.  Denison  (6),  where  the  intended  wife,  by 
the  settlement^  agreed  to  accept  the  provision  thereby  cove- 
nanted to  be  made  for  her  ''  in  lieu,  bar,  and  satis&ction  of 
all  dower  or  thirds  which  she  might  otherwise  be  entitled 
unto  out  of  all  the  real  and  personal  estate  "  of  the  intended 
husband,  it  was  ingeniously  argued,  on  the  part  of  the 
widow,  that  the  agreement  was  entered  into  with  a  view  to 
the  event  of  there  being  children  of  the  marriage,  in  which 
case,  in  the  absence  of  such  an  agreement,  she  would  have 
been  entitled,  upon  the  decease  of  her  husband  intestate,  to 
one  third  of  his  personal  estate  ;  but  a  third  of  his  personal 
estate  was  not  the  portion  to  which  she  was  entitled  in  the 
event  which  had  happened,  of  there  being  no  child  of  the 
miuriage ;  for  in  that  event  she  was  entitled  to  a  larger 
portion  (c).  But  Lord  Eldon  said, ''  As  to  the  word  *  thirds' 
the  clear  intention  must  be  taken  to  mean  her  interest  in 
case  of  intestacy.  If  that  word  did  not  occur,  I  doubt 
whether  the  personal  estate  would  not  have  been  included 
under  the  word  '  dower."  The  word  '  thirds '  is  never  used 
accurately.  It  is  a  sort  of  expression  in  common  parlance 
descriptive  of  the  interest  upon  an  intestacy.  It  must  de- 
pend upon  the  domiciL  The  Plaintiff's  argument  is  too 
ingenious  upon  the  construction  of  a  settlement,  and  can- 
not apply  where  that  word  is  connected  with  '  dower,'  which 


(a)  8  Ves.  337. 


(c)  Id.  390. 
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would  apply  to  both  events,  whether  there  were  children  or 
not"(a> 

In  WaUcer  v.  Walker  (b),  the  husband,  by  deed  before 
manriage,  covenanted  to  settle  on  the  intended  wife,  if  she 
survived  him,  part  of  his  real  estate,  "  for  her  jointure,  and 
in  full,  bar,  and  recompense  of  all  dower  or  thirds  which  she 
could  be  entitled  to,  or  any  way  claim,  out  of  any  iandi  of 
whidi  he  then  was  or  ever  after  during  the  coverture 
should  be  seised,  of  freehold  or  inheritance.''  The  husband 
having  afterwards  purchased  copyhold  estates,  upon  his 
death  his  widow  entered  into  possession  of  the  whole  of 
such  cqpyhold  as  her  freebench.  Lord  HardAvielte  held 
that  she  was  barred  from  claiming  them,  observing, ''  This 
is  said  not  to  be  '  dower ;'  and  it  certainly  is  not '  thirds,^ 
being  a  claim  of  the  whole :  but  it  is  something  analogous 
to  dower ;  therefore,  though  not  strictly  within  the  words, 
it  will  be  proper  to  give  it  a  liberal  construction.'' 

Upon  the  whole,  thare&re,  the  oondusion  at  which  I 
arrive  from  the  authorities  is»  that  the  word  "  thirds  "  is  a 
general  expression  which  may  signify,  according  to  the 
intent  and  scope  of  the  instrument,  the  interest  of  a 
widow  in  any  property,  whether  {personal  or  real,  of  her 
deceased  husband  in  case  of  his  intestacy. 

It  was  argued,  indeed,  that  where,  aa  here,  the  expres- 
sion is  in  the  alternative  ''in  lieu  of  dower  or  thirdsy'*  the 
terms  must  be  taken  as  synonymous,  and  the  word  "  thirds^' 
as  explanatory  of  ''  dower  f  but  I  observe  the  same  alter- 
native form  of  expression  in  Druoe  v.  Deniaon  (p),  and 
Owdy  V.  Owrly  (d) ;  and  it  seems  to  me  that  it  is  not  an 
incorrect  form  to  adopt,  in  order  to  denote  two  things 
which  are  distinct  from  each  other — the  meaning  being 
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"  if  the  widow  claims  out  of  real  estate,  she  is  to  be  barred 
of  her  dower ;  if  out  of  personal  estate,  she  is  to  be  barred 
of  her  thirda'' 

Such  being  the  result  of  the  authorities,  it  remains  to 
consider  what  is  the  scope  of  the  particular  instrument  in 
the  case  before  me. 

By  the  settlement  before  me,  the  lady,  it  is  true,  makes 
over  the  whole  of  her  property,  with  the  exception  of  a  few 
specified  articles,  to  her  intended  husband  absolutely.  But 
upon  his  death  she  or  her  appointees  are  to  receive  a  large 
sum  (£2,000)  out  and  out :  and  that  sum  is  to  be  paya  ble 
out  of  her  husband's  personal  estate  as  the  primary  fund. 
She  is  also  entitled  upon  her  husband's  death,  in  the  event 
of  her  surviving  him,  to  an  annuity  of  ^240  :  11  :  6  during 
her  life :  and  even  that  annuity,  although  primarily  charged 
upon  the  rents  of  the  land  which  he  conveys  to  the  trustees 
of  the  settlement,  yet,  as  to  so  much  of  it  as  those  rents 
may  be  insufficient  to  pay,  is  charged  upon  the  income  to 
arise  from  the  proceeds  of  the  shares  in  the  Rook  Aaaurcunoe 
Company. 

In  considering  what  effect  is  to  be  given  to  the  stipulatioa 
that  the  provision  made  by  such  an  instrument  is  "in  lieu 
of  dower  or  thirds,"  I  am  to  look,  according  to  the  authority 
of  Yice-Chanoellor  Shadwdl  in  CoUeton  v.  Ch^rth  (a),  tc 
the  fund  out  of  which  the  provision  is  made.  There  it  wa£ 
out  of  land,  it  was  called  "  a  rent-charge,'"  and  given  "  for  the 
wife's  jointure."  The  Vice-Chancellor,  therefore,  held  thai 
the  word  "thirds''  referred  exclusively  to  the  husband's  teal 
estate.  Here  the  provision  is  out  of  a  mixed  fund,  con-> 
listing  of  personalty  as  well  as  realty ;  and  by  parity  of 
reasoning  I  feel  bound  to  hold,  looking  to  the  general 
meaning  which  according  to  the  authorities  is  given  to  the 
word  "  thirds^"  that  the  provision  in  question  was  intended 
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to  be  in  lieu  of  all  interest  which  the  wife  might  take  in 
the  property  of  her  intended  husband,  whether  real  or 
personal. 

It  is  not  altogether  unimportant  that  the  intended  husband  J^tdgmemt 
was  a  widower  with  children.  It  is  one  of  the  circumstances 
under  which  the  deed  was  executed,  and  increases  the  pro- 
bability that  the  stipulation  was  intended  for  the  benefit  of 
those  children  in  the  event,  which  has  happened,  of  his 
dying  intestate. 

I  feel  the  less  regret  in  coming  to  this  conclusion  upon 
the  first  question,  because,  if  I  had  come  to  a  contrary  con- 
clusion, and  held  the  Plaintiff  entitled  to  a  distributive 
share,  I  should  have  felt  no  doubt  upon  the  second  question 
that  the  ^,000  provided  by  the  settlement  must  be  taken 
by  the  Plaintiff  in  part  satisfistction-  of  her  distributive  share. 


Dbclabb,  that  the  proyision  made  for  the  Plamtiff  by  the  indenture 
of  settlement  of  the  Slat  of  July,  1S60,  is  in  lieu  of  her  dower  out  of 
the  real  estate,  and  of  her  distributive  share  in  the  personal  estate, 
of  her  late  husband,  Edward  Thon^ton^  deceased. 


MinfU$  of 
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-^^  Re  south  ESSEX  GAS  LIGHT  AND  COKE 

^"TJ.^  COMPANY. 

^^^u  _  ^  Hui^B  Cask. 

Estoppel,       XH£  iSou^A  Esaex  Gadigkt  and  Coke  Company  wae 
Debentures       reinBtered  under  the  Joint-Stock  CompanieB  Act  1856,  and 

were  issued  by  «-  ' 

a  oompuij,  in    WOB  ordered  to  be  wound-up  on  the  12ih  January,  1858. 

payment  for 

wm'smS'^^*  '    '^^  ^^^^  came  on  upon  an  adjourned  summons  to  de- 

hoDorary  di-  tormine  the  validity  of  a  claim  made  by  David  HvZett  to 

acted  00  the  rank  as  a  creditor  of  the  company  in  respect  of  two  de- 

^^'  name  bentures  of  the  company  for  i?400,  which  had  been  issued 

^■J^^o'"»wrt«d  to  WiUiam  Morley  Stears,  and  assigned  by  him  to  Hvlett ; 

tered  list  of  di-  and  also  upon  a  judgment  recovered  by  Hvlett  in  the  name 
ilgned'to  ji,**'  of  Stears  for  interest  on  the  same. 

who  had  no  no- 

tioe^W  S,  had  j^  appeared  that  Steare  had  entered  into  a  contract  with 
way  as  director,  the  company  to  erect  gas  works  for  them  for  the  price 
jadgment  in  of  j^.SOO,  and  had  become  indebted  to  Hulett  for  mate- 
wtion'^bs"  ™^  supplied  for  the  purposes  of  the  contract.  The 
the  company  debentures  on  which  Hvlett  claimed  were  both  dated  the 
the  debeDtnras,  3rd  of  January,  1854 ;  and  by  each  of  them,  in  con- 
wUh^S^hSving  Bideration  of  ^00,  recited  to  have  been  paid  by  Stears, 
toA^dSi^  the  property  of  the  company  was  charged  with  the  pay- 
holders  by  a  ment,  on  the  4th  of  January,  1859,  of  £200  to  Steara, 
Sr^^rinTbe-  ^  executors,  administrators,  and  assigns;  and  coupons 
come  bankrupt,  f^^  interest  at  £5  per  cent  were  attached.    These  deben- 

and  tne  com-  ^ 

pany  being  in  tures  were  transferred  by  Stears  to  Hulett  by  an  indenture 

^^g^up—  of  the  29th  of  August^  1854,  in  part  payment  of  Steare^ 

^'^ontitief  ^®^^  ^^®  having  been  previously  handed  over  to  him  on 

to  prove  ou  the  the  13th  of  May,  1854.    After  the  winding-up,  Stewrs  had 

debentures* 

applied  to  be  admitted  as  a  creditor  for  the  unpaid  balance 
claimed  by  him  under  his  contract ;  and  the  Court  refused 
the  motion  on  the  ground  that  Stea/ra  was  acting  as  a  direc- 
tor when  his  contract  was  entered  into,  but  gave  liberty  to 
Steara  to  bring  such  action  as  he  might  be  advised.  Thip 
case  is  reported  in  John&  480. 

Steara  afterwards  brought  his  action  against  the  official 
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manager,  and  declared    upon  the  contract^  with  counts        1803. 
upon  debentures  which  had  been  issued  to  him,  and  for  work     rb  south 
and  labour  dona    The  company  pleaded  that  SUotb  was  a  li^'^^  com 
director ;  and  also  put  in  a  plea,  as  to  part,  of  payment  by     Comfaht. 
the  issue  of  debentures,  to  which  lajst  plea  SUaa^  replied  Hot^Cam 
that  the  debentures  were  Told  at  law ;  audi  upon  demuraer,     Siaum§i^ 
judgment   was  given  for  the  Defendant&     Thia  case  is 
reported  80  L.  J.,  C.  P.,  49. 

Steara  had  subsequently  become  bankrupt 

By  the  evidenoe  on  the  present  application,  it  appeared 
that  Hvlett  was  informed  by  Steare,  when  he  took  the  de- 
bentures, that  they  had  been  issued  to  Stears  in  part  pay- 
ment under  his  contract^  but  that  HnleU  had  no  notice 
that  Steare  had  been  acting  as  a  director ;  that^  in  the  re- 
torn  of  the  list  of  directors  registered  by  the  company,  the 
name  of  Steara  was  not  included  ;  and  that  he  had  never 
held  a  share  in  the  company. 

It  also  appeared  that  the  first  interest  fell  due  on 
one  of  the  debentures  on  the  3rd  of  July,  1854s,  and 
was  not  paid ;  but  HvletU  &t  the  request  of  the  secre- 
taiy  of  the  company,  forbore  to  press  for  immediate  pay- 
ment In  January,  1855,  further  interest  became  due 
on  both  debentures,  and  was  not  paid.  In  June, 
1855,  HuUtt  took  out  a  summons  in  the  SherifiTs 
Court  in  Steara*  name,  for  jP15,  the  interest  then  due  ;  but 
on  receiving  from  the  secretary  a  letter  to  the  effect  that 
arrangements  were  expected  to  be  made  which  would  be 
satisfiEuH^oiy  to  the  creditors,  and  requesting  that  the  pro- 
ceedings might  be  stayed,  he  consented  to  let  them  drop. 
In  July,  1857,  Hvlett  brought  an  action  for  three  years' 
arrears  of  interest  which  after  some  months  went  to  judg- 
ment and  execution,  and  payment  was  obtained.  In  the 
course  of  these  proceedings,  the  secretary  of  the  company 
applied  to  Hvlett  to  renew  his  debentures  at  £6  per  cent, 
but  this  was  refused. 
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1862.  In  July,  1857,  the  directors  issued  a  report^  in  which 

RbSoitth  loans  on  mortgage  and  debentures,  to  the  amount 
UOBT&  Coxx  ^^  £^,900,  were  stated  among  the  liabilities  of  the  com- 
pany ;  and  a  further  sum  of  ^1,075  was  entered  as  a 
claim  by  Steare,  not  acknowledged  as  a  debt.  On  the  other 
side,  the  gas  works  were  entered  as  assets  to  the  value  of 
^7,533  98.,  taken  at  their  cost  price.  This  report  was 
adopted  by  a  general  meeting. 

The  company  had  power,  by  its  deed  of  settlement,  to  raise 
£5,000  on  mortgage,  if  sanctioned  by  resolutions  of  two  ex- 
traordinary general  meetings,  attended  by  at  least  twenty- 
five  shareholders  holding  not  less  than  300  shares.  At  the 
second  of  the  two  meetings,  at  which  the  issue  of  the 
debentures  in  question  was  authorised,  the  requisite  number 
of  shareholders  did  not  attend. 

The  deed  also  provided  that  the  reports  of  the  directors, 
when  approved  by  a  general  meeting,  and  signed  by  the 
chairman  in  testimony  of  such  approval,  should  be  binding 
land  conclusive  on  all  the  shareholders,  and  all  persons 
claiming  under  them,  unless  some  manifest  error  should  be 
discovered,  when  the  same  should  be  forthwith  rectified  by 
the  directors,  and  the  report  so  rectified  should  be  binding 
and  conclusive. 


ArywnenL         Mr.  James,  Q.C.,  and  Mr.  Roxburgh,  for  Hvlett  r — 

The  debentures,  on  the  face  of  them,  are  intended  to  be 
assignable,  though  not  at  law  negotiable  instruments  ;  nor 
is  there  anything  on  the  face  of  them  to  show  that  they 
were  not  originally  given  for  an  advance  of  money.  We 
took  them  bona  fide  for  value,  without  any  notice  that 
Stears  had  acted  as  a  director,  or  that  there  was  any  defect 
in  his  title  to  the  debentures.  We  had,  in  fact,  a  right  to 
assume  that  SUara  was  not  a  director,  for  he  was  not  a 
shareholder,  and  his  name  was  not  included  in  the  return 
of  the  list  of  directors.     Moreover,  the  company  havt>  had 
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the  benefit  of  the  outlay  for  ^ich  these  debentures  were        18^* 
given,  the  gas  works  being  included  in  their  assets.    On      rb  Sodth 
these  grounds  alone  we  are  entitled  to  recover  on  the  de-  l^t  &Cou 
bentures :  Re  Athenanjuin  Society,  Ex  parte  Eagle  Convpor     Cpmfamt. 
ny  (a);  Athem/OBfum  Society  v.  Pooley  (6);  Re  Magdalena  ^^^^'^^^^ 
Company  (c);Stear8' case  {d).  Then  it  is  objected  to  the  va-     ArgumenL 
lidity  of  these  debentures,  that  their  issue  was  not  sanctioned 
by  the  requisite  majority;  but  we  had  no  means  of  knowing 
that :  and  on  the  authorities  already  cited  it  is  enough  that  we 
are  bona  fide  holders  of  debentures  under  the  common  seal, 
purporting  on  the  face  of  them  to  be  regularly  issued. 

But  even  if  there  had  been  any  defect  in  our  title  the 
subsequeut  dealings  of  the  company  would  have  cured  it* 
We  sued  in  Stea/ra*  name  for  interest,  the  company 
applied  for  time,  which  was  granted,  and  ultimately  the 
company  submitted  tx>  a  judgment  which  estops  them  from 
disputing  our  title.  Ajiy  representation  by  the  company 
that  debentures  are  valid  is  sufficient  to  sustain  the  claim 
of  a  bona  fide  holder,  to  whom  the  representations  are 
made. .  In  an  unreported  case  of  Woodham  v.  Anglo 
Australian,  Mining  CoTnpany,  heard  in  December,  1861, 
before  Vice-Chancellor  Stuart,  the  assignee  of  debentures 
irregularly  issued  to  a  director  was  allowed  to  recover,  on 
the  ground  that  the  secretary  to  the  company  had  told  him 
the  debenture  was  '*  all  righf  Further  than  this,  the  vali- 
dity of  our  debentures  was  recognised  by  a  general  meeting, 

Mr.  Shebbeare  (Sir  Hugh  Cairiis,  Q.  C,  with  him),  for 
the  official  manager : — 

The  debentures  were  clearly  invalid  in  Stears*  hands^ 

as  appears  from  the  judgment  of  this  Court  in  Steara 

caae ;  and  further,  from  a  subsequent  action  brought  by 

Steara,  which  contained  a  count  upon  the  debentures,  and 

in  which  Stea/ra  was   defeated :    Stea/ra  v.  Sovih  Eaeean 

(a)  4  K.  &  J.  549.  (c)  Johns.  690. 

lb)  3  D.  G.  &  J.  294.  (d)  Johns.  4S0. 
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1808.        Ccmpoffuy  (a).    Moreover,  the  debentareH  were  bad,  fimt, 

RaSovTH     because  not  properly  sanctioned;  and  also,  because  they 

Light  &  Con  ^®^  given  for  work  done,  and  not  for  money  advanced  fay 

CoMPANr.     ^3y  0f  Iqhu^  which  was  the  only  purpose  for  which  the 

^^'fm  ^'^  deed  authorised  the  issue  of  debentures. 

This  being  so,  Hulett  can  be  in  no  better  position  than 
Stears;  for  it  is  clear  that  the  balance-sheet  said  to  have  been 
adopted  by  a  general  meeting  gave  no  ioformation  as  to  the 
particular  debentures  there  referred  to;  and  there  was  no  re- 
presentation made  by  the  company  to  Hvlett  at  all  like  that 
which  was  the  foundation  of  Vice-Chancellor/S^tiuirf^  decision 
in  Woodha/m's  case.  This  is  not  a  mere  question  of  ultra 
vires ;  but  the  issue  of  the  debentures  to  Steare  was  in  the 
nature  of  a  fraud  ;  and  the  bona  fides  of  the  assignee  does 
not  give  validity  to  such  an  instrument :  Athencevmi  Society 
V.  Pocley  (6). 

Then  the  judgment  at  law  is  no  estoppel  here,  at  any 
rate  in  a  case  of  fraud. 

Mr.  James,  in  reply. — It  is  quite  clear  that  the  deben- 
tures set  down  in  the  balance  sheet  could  have  been  no 
other  than  those  given  in  payment  for  Steare'  contract, 
this  having  been  the  only  expenditure  of  the  company. 
The  shareholders,  therefore,  confirmed  their  validity  with 
full  knowledge,  the  minute  books  being  open  to  them. 
Further,  we  rely  on  the  estoppel  of  the  judgment  at  law. 


Judgmmt.       ViCB-ChAHCELLOB  SiK  W.  PAGE  WoOD  :— 

I  am  of  opinion  that  this  claim    must    be    allowed. 
Hulett  took  the   debentures  which  had  been  issued   to 


(a)  30  L.  J.,  C.  P.  40.  (b)  Judgment  of  L.  J.  Turner,  8  D.  G.  &  J.  301. 
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iSfeors,  not  knowing  that  Shears  had  acted  aBadirector,  and  I802. 
having  a  rights  from  the  abeenoe  of  Stea/rtf  name  in  the  rb  South 
retoms  made  by  the  company  under  the  Act  of  Farlia-  ^loS^^^ 
m^nt,  to  conclude  that  Steao'B  waB  not  a  director.  So  far,  Compaht. 
therefore,  as  the  question  of  notice  is  material,  I  must  hold 
that  there  is  nothing  to  aflfeot  HukU  with  any  notiiSe  be* 
yond  the  knowledge,  which  he  admits,  that  the  debentures 
had  been^P^ven  for  work  done  by  St^ara.  As  to  the 
legality  of  issuing  debentures  in  payment  for  work,  the 
power  in  the  deed  being  to  raise  money  on  mortgage  or 
debentures,  I  think  I  must  treat  it  as  substantially  the 
same  thing  to  pay  the  contractor  in  debentures,  as  to  issue 
the  debentures  to  him  for  monqr»  and  then  to  hand  the 
money  back  to  him  in  payment  for  work,  which  would  be 
strictly  within  the  words  of  the  power.  8tea/r8,  however, 
having  acted  as  a  director,  the  payment  to  him  in  either 
form  would  be  equally  bad.  In  Teveraham  ▼.  The 
CameT(m*8€oMT6€k  Compcmy  (a),  it  was  held  that  a  loan 
by  a  director  to  the  company  was  a  oontraot  within  the  mis- 
chief of  the  29th  section  of  the  Joint  Stock  Companies  Act ; 
but  in  the  case  of  Woodham  v.  A'n/glo  AustraUan  Mim/mg 
Compafny^  I  find  that  Vice-chancellor  Stuart  hdd  that  an 
assignee  of  a  debenture  so  issued  could  claim,  he  having  been 
assured  by  the  secretary  that  the  debenture  was  all  right  I 
am  glad  to  be  fortified  by  this  authority  in  the  view  which  I 
take,  for  WoodhmCa  case  was  clearly  stronger  than  the 
present,  because  Htdett  has  actually  sued  in  the  name  of 
Steare,  and  recovered  interest  on  the  debenturea  This  is  a 
transaction  which  did  not  rest  in  the  breast  of  the  directors, 
but  must  be  treated  as  a  matter  within  the  knowledge  of 
the  company  itself.  Instead  of  disputing  the  claim,  the 
company,  in  the  first  instance,  applied  for  and  obtained 
some  delay  in  Hulett^s  action,  and  ultimately  allowed  judg- 
ment to  pass.     We  find,  therefore,  J7u/!9^^  suing  on  the 

(a)  3  De  6.  &  Sm.  296. 
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1862.  very  infltpum^std  under  which  he  now  claim%  and  no  ob- 
Rb  South     jeciion  to  their  validity  raised  at  the  time,  or  at  any  time 

uoHT&^oKB  ^^*^  *^^  ^^^  winding-up  order.  Then,  what  was  the  state 
Company,      of  cireuiQstanceB  within  the  knowledge  of  the  company  ? 

HuLBTT-aCAWB  ^hc  halaucc  sheet  of  July,  1867,  which  has  been  put  in 
JudgmemL  eviddnce^  states  the  total  liabilities  of  the  company,  in- 
cluding £2,900  for  loans  on  mortgage  and  debentures,  and 
<a  further  claim  by  Sieare  (not  admitted  as  a  debt),  of 
upwards  of  «£^1,000.  On  the  other  side,  the  value  of  the 
gas  works  (taken  at  cost)  is  entered  as  <f7,500.  It  is  clear 
•on  the  &oe  of  the  account,  that  the  contractor  must  have 
been  in  part  satisfied  by  means  of  these  debentures,  and 
this  was  known  to  the  shareholders  several  months  before 
the  j  udgment.  This  was  at  least  sufficient  to  put  them  on  in- 
quiry, stimulated  as  they  would  be  by  the  name  of  Stears 
himself  appearing  as  the  formal  Plaintiff.  With  ordinary 
diligence  they  might  have  ascertained  all  the  circumstances 
of  the  issue  of  these  debentures ;  and  yet  what  they  do  is 
to  submit  to  judgment  and  execution.  The  case  of  the 
present  claimant  is  moreover  strengthened  by  the  fact  that 
StearSt  against  whom  he  could  have  recovered,  has  since 
become  bankrupt,  Hvlett  having  been  encouraged  in  not 
proceeding  against  Stears,  at  a  time  when  he  might  per- 
haps have  obtained  payment  in  full  from  him,  by  finding 
that  the  company  did  not  attempt,  wlien  sued  in  Stears' 
name,  to  deny  the  validity  of  the  debentures. 

I  do  not  wish  to  make  a  precedent  for  any  such  position 
as  that  the  assignee  of  a  chose  in  action  is,  in  general,  in  a 
better  position  than  his  assignor  ;  still  this  case  is,  in  many 
particulars,  essentially  different  from  Pooley*s  case,  and 
other  authorities  of  the  like  character.  Under  the  Joint 
Stock  Companies  Act,  a  contract  by  a  company  with  a  direc- 
tor is  declared  to  have  no  force  until  approved  by  a  general 
meeting ;  and  therefore  the  transaction  with  Steeds  may,  in 
some  sense,  be  called  fraudulent     Nevertheless,  the  works 
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were  ezeeated  ;  the  oompany  had  the  benefit  of  them,  and         ^862. 
there  was  no  actual  fraud  in  the  same  sense  ifts  in  PodUjfs     Rb  South 

^_^#  E88BZ  GA0- 

^'^^^^  LIGHT  &  COKB 

COMFANT. 

The  whole  case  is  this: — Debentures  originally  invalid,  hulbtt'sCabb 
because  Stears  could  not  take  them,  either  in  payment  for  j^idomenL 
works,  or  as  security  for  a  loan — then  the  circumstances 
sufficiently  disclosed  to  affect  the  company  itself  with 
knowledge  of  the  transaction,  and  with  that  knowledge 
judgment  subsequently  allowed  to  pass  against  the  com- 
pany in  an  action  brought  by  the  assignee  in  the  original 
holder  s  name  upon  these  very  debentures  for  the  interest 
then  due.  After  this  it  is  not  open  to  the  company  to 
dispute  the  validity  of  the  claim. 


^       /  1861. 

MANSELL  V.  FEENET.  If^.!®'*'^!!!*' 

Tffotive  PUa-~ 
HE  Plaintiff  alleged,  that,  by  an  agreement  made  in  Aprils    Antwtr^Do- 

1844,  and  an  option  exercised  thereunder  by  Plaintiff^  in  o^der  rfAug, 

March,  1847,  Plaintiff  became  a  partner  with  the  Defen-         ^^^' 

dant  in  a  newspaper  business,  and  prayed  that  proper  articles  ^^unto  of'^an 

should  be  settled  and  for  an  account  of  profit&    The  bill  did  aiiegedpartner- 

*  ship  between 

not  contain  a  charge  of  books  and  papers,  but  there  was  an  Plaintiff  and 

...  ,      ;  .  *  Defendant,  the 

mterrogatory  as  to  documents.  Defendant  pnt 

In  a  plea  of  no 

The    Defendant's   case   was,    that    the    Plaintiff  had  partnership,  ao- 

'  oompanied  by 

merely  advanced  money  on  loan,  and  he  put  in  a  plea  an  answer  in 

fencee  of  laches 
and  the  Satnte  of  Limitations  were  taken: — fle/d^  that,  notwithstanding  the  37th  Order  of 
Ang.  1841,  the  plea  and  answer  was  bad  for  dnplicity,  that  Order  being  intended  to  prerenc 
failore  of  justice  from  accidental  slips  not  to  justify  two  distinct  defences  by  plea  and  answer 
The  answer  also  admitted  certain  specific  documents,  which  tended  to  prove  the  case  of 
partnership,  and  further  admitted  the  possession  of  documents  mentioned  in  a  sohednle 
to  an  affidavit  referred  to  (which  documents  the  Defendant  declined  to  prodnoe),  and, 
save  as  appeared  by  the  said  schedule,  denied  the  posseesion  of  any  relevant  documents. 
The  bill  contained  no  charge  of  books  and  papers,  but  there  was  an  interrogatory  on  the 
snlject: — UtlAy  that  the  answer  did  not  give  the  discovery  required  to  support  a  negative 
plea,  and  the  plea  ordered  to  stand  for  an  answer. 
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denying  that  there  was  any  partneiBhip,  together  with  an 
answer  in  which  he  also  took  the  defences  of  laches  and  the 
Statute*of  Limitationa  The  Defendant  by  the  answer  also 
stated,  that  he  had  made  an  aflSdavit  setting  forth  a  schedule, 
of  documents  relating  to  the  matter  in  the  bill  mentioned 
and  save  as  appeared  thereby  he  had  no  documents  relating 
to  the  matters  in  question  in  the  suit. 

This  affidavit  filed  on  the  17ih  of  December,  1860,  ad- 
mitted the  possession  of  relevant  documents  set  forth  in  the 
1st  and  8nd  parts  of  the  schedule  thereunto  annexed,  and 
proceeded  aa  follows  :-^''  I  further  say,  that  I  object  to 
produce  the  documents  in  the  2nd  part  of  the  said  sche* 
dule  contained,  inasmuch  as  the  same  relate  only  to  the 
purchase,  by  the  Defendant,  of  the  said  newspaper,  and  to 
the  profit  and  loss  in  carrying  on  the  sama  And  I  further 
say,  that  I  am  not  and  never  was  a  partner  with  the  Plain- 
tiff in  the  purchase  of  the  said  newspaper,  or  in  the  business 
of  carrying  on  the  same ;  and  that  the  Plaintiff  has  not^  and 
never  had,  any  interest  whatever  in  the  documents  in  the 
said  2nd  part  of  the  said  schedule :  *'  and  further  denied 
the  possession  of  any  relevant  documents  other  than  the 
documents  in  the  Ist  and  2nd  parts  of  the  said  schedula 

The  answer  also  admitted  a  correspondence  set  out  in  the 
bill,  in  which  the  Plaintiff  had  spoken  of  the  business  as  a 
joint  concern,  without  eliciting  from  the  Defendant  any  im- 
mediate denial  of  the  existence  of  a  partnership,  though  at 
a  subsequent  stage  of  the  correspondence  the  partnership 
was  distinctly  denied. 


Argument  Mr.  Rolt,  Q.C.,  and  Mr.  Speed,  for  the  pica. — We  deny 
the  partnership;  and  this  is  a  sufficient  bar  to  all  discovery 
as  to  the  profits  and  losses  of  the  business,  and  to  the  prayer 
for  partnership  accounta  As  to  any  supposed  liability  in 
respect  of  the  advances  of  the  Plaintiff  we  have  answered. 
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Sir  H.  CcrimB,Q.C.,  and  Mr.  W.  P.  Mv/rray,  for  the 
PlamtiflF:— 

The  plea  is  bad  both  in  substance  aad  form.  In  all  cases 
of  a  negative  plea  of  no  partnership  or  the  like,  there  must 
be  an  answer  giving  full  discovery  as  to  all  £su;ts  tending  to 
rebut  the  plea :  Jones  v.  Davis  (a),  Evans  v,  Harris  (6), 
Harris  v.  Harris  (c),  Denys  v.  Locock  (d),  Attomey-Qe- 
ncral  y.  CorporaHon  of  L<yndon  (e). 

The  plea  is  also  bad  for  duplicity :  Hmmott  v. 
Mitchell  (/),  Cooth  v.  Jackson  (g),  Beames  on  Pleas  (h). 

This  plea  is,  therefore,  bad  in  substance  for  not  giving  the 
proper  discovery,  and  in  form  for  duplicity,  and  also  because 
a  Defendant  answering  must  answer  fully.  Some  reliance 
may  be  placed  on  the  absence  of  the  charge  of  books  and 
papers ;  but  it  is  decided  that  that  is  not  necessary  under 
the  new  practice,  as  a  foundation  for  an  interrogatory  on 
the  subject  The  Defendant  was,  therefore,  as  much  bound 
to  answer  this  interrogatory  as  he  could  have  been,  under 
the  old  practice,  to  answer  that  part  of  the  bill  which  con* 
tadned  the  charge  of  books  and  papers ;  and  it  cannot  be 
pretended  that  a  full  answer  has  been  given :  Perry  v. 
Turpvn  (i). 

Mr.  Speed  in  reply  : — 

The  real  issue  is  partnership  or  no  partnership,  and  it  is 
admitted  that  this  may  be  tried  upon  the  plea. 

We  say  that  we  have  answered  fully  all  the  charges  in 
the  bill;  and  however  the  new  practice  may  have  dispensed 
with  the  necessity  of  this  charge  for  ordinary  purpose^  it 
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(a)  16  Yes.  262. 
lb)  2  y.  &  B.  361. 

(c)  3  Hare,  450. 

(d)  3  My.  &  Or.  205. 


(0  Kay,  App.  49. 


(0  2M.&0.247. 
(/)  9  Jut.  171 
(g)  6Ve8.12. 
(A)  Page  39. 
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Las  not  extended  the  old  rule  as  to  answering,  which  was 
merely  that  a  Defendant  answering  must  answer  fully  all 
the  charges  in  the  bill :  Daniel's  Practice  (a),  Sanders  ▼. 
King  (6),  Thrvng  v.  Edgar  (c).  In  the  case  of  a  plea  and 
answer  it  is  not  necessary  to  answer  anything  except  what 
is  expressly  charged  in  the  bill  as  evidence  of  the  fact 
put  in  issue  by  the  plea. 

The  37th  Order  of  August,  1841  (cQ,  removes  the  diffi- 
culty that  formerly  arose  from  the  rule^  that  a  plea  might 
be  overruled  by  answering  too  much  or  too  little. 

We  have  fully  answered  the  bill,  and  it  is  not  necessary, 
for  the  purpose  of  sustaining  the  plea^  to  answer  the  in- 
terrogatories where  they  go  beyond  the  charges  of  the  bill- 
As  to  the  objection  for  duplicity,  I  admit  that  the  answer 
raises  the  defence  of  delay  and  acquiescence,  which  would 
have  overruled  the  plea  before  the  Order  of  August,  1841 . 
but  it  is  not  so  now,  and  the  only  question  as  to  duphcity 
is,  whether  the  plea  tenders  a  single  issue,  and  this  our  plea 
does — ^the  issue  of  partnership  or  no  partnership.  In 
Emmett  v.  MitcAeU,  there  was  the  same  kind  of  duplicity, 
the  defences  being  the  Statute  of  Limitations,  and  non- 
liability on  the  original  hcts ;  but  this  objection  did  not 
prevail. 


judgmnt         Vicb-Chancellor  Sir  W.  Page  Wood  :— 

The  question  in  substance  is,  whether  the  Defendant  is 
bound  to  produce  the  accounts  and  books  required  by  the  bill 
1  he  plea  is  put  in  for  the  purpose  of  avoiding  the  production 
of  the  alleged  partnership  accounts.  It  would,  no  doubt,  be  a 
great  haidship  for  the  Defendant  to  be  compelled  to  put 


(a)  2Dd  Ed.  574. 
(c)  2  Sim.  &  St.  274. 


(b)  6Madd.61. 

(d)  Consolidated  Orders,  zir.  9. 
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in  accounts  which  had  no  tendency  to  prore  the  issues 
raised  in  the  suit  In  cases  of  this  kind  I  have  always  en- 
deavoured to  draw  a  line  between  accounts  which  are 
necessary  for  the  decision  of  questions  which  may  occur 
at  the  hearing,  and  those  which  could  in  no  event  be  re- 
quired until  the  decree  came  to  be  worked  out^  and  could 
have  no  bearing  on  the  issue  in  the  cause. 

Lord  CcUenham  laid  it  down  that  a  Plaintiff  filing  a  bill 
alleging  himself  to  be  a  creditor  of  a  testator,  has  no  in- 
terest in  seeing  the  testator's  title  deeds  before  the  hearing  ; 
and  thjat  the  Court  will  struggle  to  prevent  any  needless 
exposure  of  the  Defendant's  affSurs.  But  this  plea  is  very 
inconvenient  in  point  of  form,  even  if  it  were  saved  in  this 
respect — as  I  do  not  think  it  is — ^by  the  Order  which  directs 
"  that  no  demurrer  or  plea  shall  be  held  bad  and  overruled 
on  argument,  only  because  the  answer  of  the  Defendant 
extends  to  some  part  of  the  same  matter  as  is  covered  by 
such  demurrer  or  plea."  That  Order  was  intended  to  pre- 
vent the  failure  of  justice  from  accidental  slips  which  con- 
stantly happened  by  reason  of  some  slight  part  of  the  same 
ground  being  covered  both  by  a  plea  and  answer ;  but  it 
was  not  designed  to  enable  a  Defendant  to  take  by  a  plea 
and  answer  two  substantially  distinct  defences.  This  plea 
goes  to  the  whole  bill,  and  it  is  accompanied  by  an  answer, 
which  sets  up  two  defences,  each  of  which  is  also  an  answer 
to  the  whole  bill  There  are,  therefore,  three  defences  to 
the  whole  record — one  taken  by  the  plea^  and  two  by  the 
answer. 

It  is  urged,  that,  if  issue  is  taken  on  the  plea,  the  case 
will  be  decided,  and  the  Plaintifi^  if  successful,  wiU  esta- 
blish his  right  to  the  discovery  he  may  requure.  Still,  I  think 
this  is  not  a  case  where  the  Court  should  favour  the  setting 
ap  of  three  defences  by  a  plea  and  answer.  The  plea  would 
dearly  have  been  bad  under  the  practice  before  1841;  and 

VOL.  II.  Y 
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I  do  not  think  it  is  within  either  the  words  or  the  spirit  of 
the  Order  relied  on. 

Independently  of  the  defect  in  form,  there  is  a  sub- 
stantial objection  to  the  plea,  the  validity  of  which,  how- 
ever, depends  upon  the  new  practice  of  the  Court.  Under 
the  old  practice,  a  bill  always  contained  a  charge  of 
the  possession  of  books  and  papers,  from  which  the  truth 
of  the  allegations  of  the  bill  would  appear,  or^  as  it  was 
sometimes  put,  relating  to  the  matters  contained  in  the  bill. 
If  there  had  been  such  a  charge  in  the  bill  in  tMs  case,  it 
would  have  been  necessary,  according  to  Harris  v.  Harris, 
for  the  plea  and  answer  to  negative  the  charge.  The  an- 
swer in  that  case  did  affect  to  negative'  the  charge,  so  hx 
that  it  admitted  the  possession  of  books  and  papers  relating  to 
the  said  business,  which  the  Defendant  submitted  he  was  not 
bound  to  produce ;  and  excepting  these,  he  said  he  had  not 
any  documents  by  which  the  truth  of  the  alleged  matters 
would  appear — ^and  on  this  Vice-Chancellor  Wigram  ob- 
served,  that  the  Defendant  did  not  deny  that  the  truth  would 
appear  upon  the  documents  in  his  possession,  and  therefore^ 
for  the  purpose  of  the  argument,  admitted  it  On  that 
ground  the  plea  was  overruled. 

In  the  present  case  the  bill  does  not  contain  the  charge  of 
books  and  papers,  it  being  the  settled  practice  of  the  Court, 
since  the  Act  of  Parliament  which  requires  the  bill  to  con- 
tain only  statements  of  &ct,  to  regard  charges  of  t)ie  evidence 
relied  on  as  unnecessary,  except  when  they  are  required  to 
point  to  particular  evidence,  as  in  the  case  of  admissions 
and  the  like.  Upon  the  statement  of  facts  contained  in  the 
bill,  interrogatories  are  exhibited,  and  the  Court  has  not 
been  very  precise  in  limiting  the  extent  of  them ;  and  I 
have  myself  held  that  the  charge  of  books  and  papers  is  not 
necessary  to  give  a  right  to  interrogate  as  to  the  point>  the 
Act  pointing  out  that  it  was  desirable  to  omit  from  the  bill 
all  extrinsic  matters  not  constituting  facts  in  the  cause. 
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This  oourae  was  followed  by  the  Plaintiff  in  this  case.  In- 
terrogatories were  filed  asking  for  books  and  papers  relating 
to  the  subject  matter  of  the  suit.  The  whole  matter  in 
dispute  ^as  the  alleged  partnership;  and  the  answer  of  the 
Defendant  is  only  this,  that  he  has  made  an  affidavit  to  the  ef- 
fect^ that,  except  certain  documents  therein  mentioned,  he  has 
no  documents  relating  to  the  matters  in  question.  That  re- 
fers me  to  the  affidavit  as  part  of  the  answer,  and  I  am  bound 
to  look  at  it,  and  there  I  find  that  the  Defendant  admits  the 
possession  of  a  quantity  of  books  and  papers  which  he  declines 
to  produce,  and  the  answer  is  therefore  in  effect  that  he  has 
relevant  documents  which  he  refuses  to  produce.  The  form 
used  here  is  not  "  whereby  the  truth  will  appear,'*  but  the 
case  is  otherwise  as  near  to  Harris  v.  Harris  as  can  be 
conceived  ;  and  what  strikes  me  especially  is,  that  the  De- 
fendant confesses  some  particular  documents  which  go  far 
to  support  the  alleged  partnership.  A  correspondence  is 
mentioned  in  the  Flaintiff^s  bill,  and  this  is  admitted;  and  I 
find  that  it  contains  one  letter  in  which  the  Plaintiff  makes 
a  clear  assertion  that  the  newspaper  was  a  joint  concern, 
the  reply  to  which  does  not  deny  that  this  was  the  case. 
The  Plaintiff  says  that  a  certain  course  will  damage  **  the 
joint  concern  ;*'  to  which  the  answer  is  not  a  denial  of  the 
joint  interest,  but  that  it  was  a  question  of  convenience. 
Subsequently,  it  is  true,  the  dispute  arose,  and  the  partner- 
ship was  denied 

What  I  have  before  me,  therefore,  is  a  plea  and  answer 
to  the  relief,  and  also  to  the  discovery  sought^  which,  in 
terms,  denies  the  partnership,  and  which  admits  the  posses- 
sion of  other  relevant  documents,  than  those  mentioned  in 
the  bill,  but  declines  to  produce  them.  Under  these  circum- 
stances, I  apprehend  the  Defendant  cannot  escape  discovery 
of  these  documents,  which  are  treated  in  the  interrogatories, 
as  having  an  important  bearing  on  the  question  in  issue,  and 
are  admitted  by  the  answer  to  relate  thereto. 
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The  Defendant  says,  he  pleads  **  no  partnership'*  in  bat  to 
the  whole  relief  and  discovery,  and  I  am  asked  to  hold,  thaty 
by  the  answer  he  has  given,  he  has  satisfied  the  rule  of  sup* 
porting  by  answer  the  negative  defence  raised  by  the  plea> 
he  having  admitted  documents' which  he  does  not  deny  to 
be  relevant,  and  having  further  set  out  particular  documaits 
which  afford  strong  evidence  in  favour  of  the  Plaintiff's  con- 
tention. 

Further  than  that,  the  answer  sets  up  two  additional 
defences — ^laches  and  the  Statute  of  Lmitations — ^which  may 
possibly  be  good,  but  ought  not  to  be  combined  with  this 
plea. 

This  appears  to  me  to  be  simply  an  attempt  to  evade 
the  very  discovery  which  is  the  most  likely  thing  possible 
to  lead  to  the*  proof  of  the  partnership  which  the  Plaintiff 
seeks  to  establish  and  which  the  plea  denies.  The  plea  must 
stand  for  an  answer,  the  Defendant  paying  the  costs,  and  the 
Plaintiff  having  a  week  to  except. 


8,  Sri  /i^^0f       MANSELL  v.  FEENET  (2). 

Jl  his  was  an  adjourned  'summons  for  production  of 
documents. 


Production — 

Partnership'^ 

Aecountt, 

The  Court  ao- 
oepts  the  oath 
of  a  Defendant 
whether  docu- 
ineots  are  rele- 
vant ;  bat  the 
Plaintiff  has  a 
right  to  jadge 
for  himself 

whether  thej  ,  . 

will  assist  his  case,  and  is  entitled  to  the  production  of  aU  relevant  docmnentB,  except  rocn 
as  the  Coart  can  clearly  see  to  bare  no  bearing  on  the  issne. 

Where  a  Defendant  by  affidavit  admitted  documents  to  relate  to  the  matters  in  qnertion 
in  the  suit,  but  denied  that  they  tended  to  prove  the  Plaintiffs  case  (an  alleged  partnership), 
or  that  the  Plaintiff's  name  appeared  in  them — Production  ordered,  with  liber^  to  seal  np 
money  items  in  the  accounts. 


The  facts  and  pleadings  are  stated  ante  (p.  313)  in  ihe 
report  of  the  case  upon  the  plea. 

On  the  25th  of  April,  after  the  judgment  overruling  the 
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plea,  the  Defendant  filed  a  further  affida?ii  stating  that 
none  of  the  documents  in  the  second  part  of  the  schedule 
to  the  fonneor  affidavit  in  any  way  related  to  the  alleged 
agreement  for  a  partnership,  or  to  any  agreement  between 
Defendant  and  Plaintiff  .or  shewed  or  tended  to  shew 
that  the  alleged  or  any  agreement  was  ever  made  between 
Defendant  and  Plaintiff  or  that  the  newspaper  was  pur- 
chased or  carried  on,  or  so  agreed  to  be,  on  the  joint 
account  of  Defendant  and  Plaintiff,  or  that  Plaintiff  then 
or  ever  had  any  right  to  be  a  partner  or  to  share  in  the 
profits ;  that  the  name  of  the  Plaintiff  was  not  mentioned  in 
the  said  documents,  except  as  an  ordinary  customer,  and  ex- 
cept at  certain  specified  pages,  which  particulars  Defend- 
ant was  willing  to  produce,  but  claimed  to  seal  up  the  re- 
mainder of  the  aocoimt-books,  and  objected  to  produce  the 
other  documents ;  and  denied,  that^  by  the  sealed-up  portions 
of  the  book  or  by  the  other  documents  if  produced,  the 
truth  of  any  of  the  matters  contained  in  the  said  bill  would 
thereby  appear. 


1861. 


Statement. 


Sir  E.  Cairns,  Q.  C,  and  Mr.  TT.  P,  Murray,  for  the     Argument, 
motion :—  ' 

Wo  are  not  bound  to  accept  the  Defendant's  statement 
that  the  documents  will  not  ai^t  us  in  proying  the  partner- 
shipL  This  is  an  inference  of  law,  of  which  we  are  entitled 
to  judge  for  ourselves,  and  for  that  purpose  to  see  the 
documents. 

[They  cited  Smith  v.  t)uhe  of  Beaufort  (a),  Swiribome 
V.  Nelson  (6),  Clegg  v.  Edmondson  (c),  Great  Luxerrv- 
bourg  Railway  Company  v.  Magnay  {d),  Reads  v.  Wood- 
Toffe  {e)y  Oredey  v.  Mousley  (/). 


(a)  1  Hare,  A07. 
(d)  23  Id.  646. 


(b)  16  Beav.  416. 
(e)  24  Id.  42L 


(e)  22  Id.  125. 
(/)  2  K.  &  J.  288. 


322 


CASES  IN  CHANCERY. 


Argument. 


Mr.  RoU,  Q.C.,  and  Mr.  Speed,  for  the  Defendant: — 
We  have  denied  the  relevance  of  all  the  documents  except 
those  parts  which  we  offer  to  produce.  It  would  be  con- 
trary to  the  practice  of  the  Court,  and  most  oppressive,  to 
compel  us  to  disclose  the  particulars  of  the  profit  and  loss 
of  the  business  until  the  Plaintiff  has  established  the 
alleged  partnership :  De  La  Rue  v.  Dickinson  (a),  Jaccba 
V.  Ooodmcm  (b),  Donegal  v.  Stexoart  (c),  Attomey-Qeneral 
V.  Thompson  (d),  Stainton  v.  Vhadvdck  (a),  Adams  v. 
Fisher  (/),  Wigram  on  Discovery  (ff). 

In  Clegg  v.  Edmondson,  on  the  appeal  {h),  the  Lords 
Justices  ordered  the  motion  to  stand  over  to  the  hearing ; 
and  that  would  meet  the  justice  of  this  case, 

Sir  H.  Cairns,  in  reply. — ^Where  documents  are  im- 
material to  the  issuo,  and  material  only  for  inquiries,  which 
may  take  place  subsequent  to  the  hearing,  I  admit  that 
there  is  no  right  to  production.  That  was  the  case  with 
the  accounts,  the  production  of  which  was  in  dispute  in 
De  La  Rue  v.  Dickinson.  But  if  the  documents  are 
material  to  the  issue,  they  must  be  produced.  The  very  is^X^ 
that  the  Defendant  raises  additional  defences  of  laches  and 
the  Statute  of  Limitations,  shows  that  we  have  a  prima  facie 
case,  and  the  documents  are  prima  facie  relevant.  By  the 
answer,  the  relevance  was  admitted ;  and  it  is  not  open  to 
the  Defendant,  after  his  plea  has  been  overruled,  to  escape 
production  by  filing  an  affidavit,  alleging  that  the  docu- 
ments would  not  tend  to  prove  the  Plaintiff's  casa  In 
Smith  V.  Duke  of  Beaufort,  and  other  cases,  it  has  been 
settled,  that  tlie  suggestion  in  the  answer,  that  the  relevant 
documents  will  not  prove  the  Plaintiff's  case,  is  not  alone 
an  answer  to  a  motion  for  their  production. 

(a)  3  K.  &  J.  388.  (e)  3  Mc  N.  &  G.  343. 

(b)  3  B.  C.  C.  487,  n. ;  2  Cox,  282.  (f)  3  My.  &  Cr.  526. 

(c)  3  Ves.  446.  (g)  Pages  221,  312. 

(d)  8  Hare,  106,  115.  (A)  3  Jur.,  N.S.,  300. 
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186L 
Vicb-Chancellor  Sir  W.  Paoe  Wood  :— 

The^  practice  of  the  Court  as  to  production  is  well  settled, 
and  is  quite  consonant  with  reason  and  justice.     Even      Judgment. 
where  the  question  arises  on  the  answer,  the  Court  has^^^^^A.  ^/£^ 
refused  to  compel  a  Defendant  to  set  out  accounts  of  profits,  i 
where  the  alleged  partnership  is  denied,  because  a  mere 
account  of  profits  cannot  affect  the  question  whether  he  is 
a  partner  or  not     The  Plaintiff  is  entitled  to  all  such  dis- 
coveiy,  and  to  the  production  of  all  such  documents  as  are  | 
necessary  to  make  out  his  case  at  the  hearing ;  and  if  he  : 
should  fail  in  that,  any  account  of  the  profits  of  the  business 
would  become  useless  and  improper;  and  it  would  be  unjust 
to  the  Defendant  to  compel  him  to  disclose  such  particulars 
to  a  person,  who,  in  the  event  supposed,  would  have  had  no  ^ 
interest  in  the  discovery. 

Even  upon  the  answer,  therefore,  a  Defendant  cannot  be 
called  upon  to  set  out  what  has  no  possible  bearing  on  the  ' 
issue  to  be  tried  at  the  hearing.  The  same  observation  * 
applies  still  more  strongly  to  the  production  of  documents, 
because  the  technical  rule — ^that  a  Defendant  who  answers 
at  all,  must  answer  fully,  does  not  touch  that  casa  The 
real  question  is,  how  &r  the  documents  in  dispute  would 
assist  the  Plaintiff  in  making  out  his  title  at  the  hearing.  ( 
It  is  dear  that  all  documents  which  manifestly  can  have  no 
bearing  on  the  issue  are  protected.  On  the  other  hand, 
the  rule  is,  that  a  Defendant  cannot  protect  himself  from 
production  by  swearing  that  the  contents  of  relevant  docu- 
ments are  not  such  as  to  assist  the  Plaintiff's  case.  He  is 
bound  to  put  his  affidavit  in  the  common  form  of  setting 
out  all  the  documents  which  relate  to  the  matters  in  ques- 
tion in  the  suit  Here  he  has  admitted  that  these  docu- 
ments are  relevant.  From  this  it  would  follow,  of  course, 
that  they  i^hould  be  produced,  notwithstanding  an  allegation 
that  they  will  not  prove  the  Plaintiffs  case.    The  Court 
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accepts  t][ie  .Defendant's  statement  on  oath  as  to   what 
documents  are  relevant ;  hut  when  this  is  once  admitted, 
the  Court  does  not  accept  the  Defendant's  assertion  on  the 
point,  whether  they  ^ill  or  will  not  establish  the  Plaintiff's 
case.     Such  a  statement  would  be  one  on  which  it  would  be 
very  difficult  to  obtain  a  conviction  for  perjury,  however 
false  it  might  really  be.     That  question,  therefore,  is  con- 
sidered to  be  one  on  which  the  Plaintiff  has  a  right  to 
the  opportunity  of  judging  for  himself.    The  production, 
therefore,   cannot  be    refused;  but    I  can  do  here,  as  I 
have  done  in  other  cases,  viz.,  give  liberty  to  seal  up  portions 
which  cannot  possibly  bear  upon  the  issua    I  intend  to 
protect  the  Defendant  against  any  production  which  is 
sought  merely  from  curiosity  ;  but,  subject  to  that,  I  think 
the  case  for  production  is  very  strong.     There  is  on  the 
face  of  the  pleadings  a  prima  facie  case  of  a  joint  interest 
apparent     There  is  in  the  affidavit  an  assertion  that  the 
name  of  the  Plaintiff  does  not  appear  in  the  documents  of 
which  production  is  resisted,  and  the  contention  generaUy 
is^  that  the  interest  of  the  Plaintiff  was  merely  that  of 
a  lender.    That,  however,  is  very  different  from  the  case 
which  Lord  Eldon  puts  of  discovery  sought  by  a  person 
who  is  a  mere  stranger  ;  and  the  utmost  I  can  do  now  to 
protect  the  Defendant  from  needless  disclosure  will  be  to 
order  production,  with  liberty  to  seal  up  the  money  items 
in  the  accounta     If  anything  special  arises  upon  the  faoe 
of  the  documents,  that  may  be  the  subject  of  an  applica- 
tion in  chambers  ;  the  principle  on  which  I  shall  proceed 
being,  that  all  particulars  ought  to  be  protected  from  dis- 
closure, which  I  can  clearly  see  to  have  no  bearing  on  the 
issue. 
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—  ^-  ^'^       JEEDEIN  V.  BRIGHT.  Ja«.i6t*.i86i. 

1  HIS  case  came  on  upon  demurrer.    The  suit  was  in-    ■p^'T"*'*" 
ctituted  to  obtain  the  ezecotion  of  the  trosts  of  a  creditors'    Attmau  of 
deed,  iu  'which  one  Robert  Todd  was  the  debtor,  and  Alfred  cestui  que  Tnut 
Gray  one  of  the  executing  creditors.  ^^to^ 

JktuUifariout'' 

The  bill  stated  the  Plaintiff's  title  in  these  words :—  nw-Suu^ 

q/  Frauds,  29 

CJnr    2    C.  3 

"  The  Plaintiff,  as  the  assignee  of  the  debt  of  one  Alfred  plaintiff  filed  a 
Qray^  one  of  the  creditors  of  Robert  Todd,  deceased,  who  ^^^^^on^of 
executed  an  indenture  of  the  23rd  of  March,  1846,  seeks  the  trusts  of  a 
by  this  suit  to  have  the  trust  of  such  indenture  carried  and  for  relief 
into  execution."  ^^lut^ 

to  be  fraudu- 
lent) hy  one  of 

Mr,  AmpMett,  0.0.,  and  Mr.  Southgate,  for  the  de-  ^^J^^^^^. 
murrer,  objected  that  .there  was  no  sufficient  allegation  of  .j  J^^^},*^"  ^e 

the  Plaintiff's  title.  was  the  assignee 

of  the  debt  of  a 

Mr.  Bolt,  Q.  G,  and  Mr.  Welford,  for  the  bill,  argued  ha*d  "executed 
that,  according  to  the  new  practice  of  the  Court,  it  was  not  owditor^^^d* 
necessary  or  proper  to  set  out  tide  at  length.  ?^%^?"*^ 

title— Held,  on 

The  Vicb-Chancbllor  allowed  the  demurrer  on  this  »  demuirer  hj 

the  purchaser, 

point,  with  liberty  to  amend.  that  this  was  an 

insufficient 
ayerment  of 

The  bill  was  subsequently  amended,  and,  after  a  second     No  coiiuuon 
demurrer,  re-amended,  by  making  the  said  Alfred  Oray  ^ggert  fraud 
a  Defendant,   and  alleging  that  the  Plaintiff  was    the  ^"^jJJ^f^^ 
,     assignee  of  the  debt  of  Alfred  Oray,  and  that  the  De-  trustee,  but  it 
fendant  Alfred  Oray  admitted    that  the  .Plaintiff  was  that, after  he 
such  assignee  ;  that  he  (Oray)  had  no  interest  in  the  debt,  ^^h^^-* 

fused  and  stiU 
refuses  to  take  proceedings  against  the  purchaser,  but  the  bill  did  not  state  by  whom  he  was 
asked  to  do  so: — Held,  also,  on  demurrer  by  the  purchaser,  that  this  was  not  sufficient 
to  entitle  the  Plaintiff  to  sne.  Semble,  that  a  refusal  hy  the  trustee  to  sue  on  the  application 
of  a  cestui  que  trust  would  have  sufficed  to  sustain  the  bill  on  this  point 

Held,  also,  thai  the  bill  was  multifarious  for  joining  a  prayer  for  aooounts  with  that  for 
relief  against  the  purchaser. 

The  9th  section  of  the  Statute  of  Frauds  refers  to  assignments  by  the  cestui  que 
trust. 
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and  that  it  was  duly  vested  in  the  Plaintiff^  but   that 
the  Defendant  il^e^Z  Gray  refused  to  join  as  a  co-plaintiff. 

The  bill  stated  the  execution  of  the  creditors'  deed  of  the 
23rd  of  March,  1846,  by  Todd  the  debtor,  the  Defendants 
T.  Oovld  and  22.  Thomas  (both  since  deceased),  and  the 
Defendant  J.  Bright,  the  trustees,  by  Oray  for  a  debt  of 
£50,  and  by  other  creditors. 

It  also  stated,  that,  in  the  year  1858,  Bright,  with  the 
privity  of  Thomas,  employed  the  said  R,  Todd,  or  permitted 
him  to  act,  as  agent  for  the  sale  of  part  of  the  trust  property, 
consisting  of  an  interest  in  certain  mines,  and  adopted  a 
sale  negotiated  by  Todd  for  £^(yj5,  to  the  Defendant 
IZmothy  Bennett.  That  the  Defendant  Bennett,  knowing 
that  Todd  was  the  agent  of  the  trust-ees,  agreed  to  give  to 
Todd  certain  annuities  in  addition  to  the  sum  of  £4f075, 
as  the  consideration  for  the  purchase,  in  order  that  Todd 
might  unfairly  induce  the  trustees  to  complete  the  purchase 
for  the  price  of  £4:075;  and  that  BennM,  acting  in 
'  collusion  with  Todd,  concealed  this  circumstance  from  the 
trustees* 

The  bill  further  stated,  that  the  sale  was  completed  by 
Bright  (then  the  sole  surviving  trustee)  by  a  conveyance 
of  the  22nd  of  October,  1858,  for  the  price  of  0^4076 ; 
that^  in  April  1860,  Bright  discovered  the  fraud  of  Bennett, 
^'but  omitted  and  refused,  and  still  refuses,  to  take  any 
proceedings  against  the  Defendant  T.  Bennett,  to  compel 
him  to  make  good  to  the  said  trust  funds  the  loss  occa- 
sioned thereto  by  his  said  fraud,  or  to  set  aside  the  inden- 
ture of  the  22nd  of  October,  1858  f  and  that  the  De- 
fendant Bennett  was  liable  to  make  good  to  the  said  trust 
a  large  sum  of  money  by  reason  of  his  said  fraud,  which 
would  be  wholly  lost  unless  the  Plaintiff,  as  a  person  bene- 
ficially interested  in  the  said  trust  funds,  should  be  enabled 
to  compel  the  Defendant  Bennett  by  this  suit  to  make 
good  the  same. 
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The  bill  prayed  for  ezeoution  of  the  tmsts  of  the 
creditors'  deed ;  that  Bennett  might  pay  lo  Bright,  as 
trustee  of  the  deed^  the  value  of  the  annuities  given  to 
Todd  ;  or  otherwise  that  the  conveyance  to  him  should^  at 
Plaintiff's  option,  be  set  aside ;  and  for  an  account  of  mesne 
pn>fit& 

To  this  re-amended  bill  a  demurrer  was  filed  by  Bennett 
for  want  of  equity  and  multifariousness. 
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Mr.  Amphlett,  Q.C.,  and  Mr.  Sout Agate,  for  the  de- 
murrer : — 

1.  The  allegation  of  the  Plaintiff's  title  is  insufficient. 
It  states  that  he  is  an  assignee^  and  that  Ghray  admits  him 
to  be  so ;  but  it  ought  to  state  how  the  debt  was  assigned 
to  him,  especially  having  regard  to  the  9th  section  of  the 
Statute  of  Frauds,  which  requires  such  an  assignment  to  be 
m  writing :  Lord  Digby  v.  Meech  (a),  Baker  v.  Harwood  (b), 
Walbum  v.  IjigiUyy  (c),  Barkworth  v.  Young  (d). 

2.  The  allegations  are  not  sufficient  to  entitle  the  Plain- 
tiff suing  his  trustee  to  join  a  Defendant  who  is  alleged  to 
be  indebted  to  the  trust  estate.  All  that  is  alleged  is,  that 
the  trustee  discovered  the  fraud  and  refused  to  sue,  and  he 
may  have  had  very  good  grounds  for  refusing  to  sue.  It 
is  not  alleged  that  Bright  was  a  party  to  the  fraud ;  and 
Benmett,  therefore,  cannot  be  made  a  Defendant.  For  this 
purpose  collusion  or  insolvency  must  be  alleged,  or,  at  any 
rate,  special  circumstances  rendering  such  a  form  of  suit 
necessary  :  Travis  v.  Milne  (e),  Trozighton  v.  Binkee  (/), 
Alaager  v.  Rowley  (g),  Barker  v.  Birch  (A),  Stainton  v.  The 
Carron  Company  (i),  Burrows  v  Oore  {j). 


(a)  Bunb.  195. 
(6)  7  Sim.  373. 
(c)  IM.  &K.  61. 
((0  4  Drew.  1. 
(e)  9  Hare,  141. 


(/)  6  Ves.  573. 

(g)  Id.  748. 

(A)  1  De  G.  &  Sm.  376. 

(t)  ISBeav.  146. 

(j)  6  H.  L.  Cas.  925. 
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J80O^  The  bfll  18  moreover  mohi&rious :  Pearae  v.  ffewitt  (o), 

Laneaeter  v.  Evora  (b)^  Salvidga  v.  Hyde  (e),  S,  C.   on 
Appeal  (d). 

Argumme.  Further,  the  Plaintiff,  being  one  only  of   a  class  of 

persons  interested,  asks  for  an  option  of  rescinding  the 
sale,  which  he  clearly  cannot  exercise. 

Mr.  Bolt,  Q.C.,  and  Mr.  Welford,  for  the  bill—Upon  our 
allegations  the  Defendant  BefxinetL  is  a  trustee,  he  having 
acquired  part  of  the  trust  property  by  a  fraud.  He  is 
therefore  properly  made  a  party  to  a  suit  for  the  adminis- 
tration of  the  trusts^  which  cannot  be  administered  without 
getting  in  the  trust  funds.  It  is  not  necessary  that  every 
Defendant  should  be  interested  in  every  part  of  the  bill; 
and  the  question  of  multifariousness  is  one  of  discretion 
and  convenience :  Campbdl  v.  Mackay  (e).  Even  before 
the  rule  as  to  multifariouffliess  had  been  thus  relaxed,  all 
that  Lord  Eldan  said  in  ScUvidge  v.  Hyde  was  this : — ''  If 
Culliford  (the  trustee)  purchased  for  himself,  which  he 
could  not  do,  and  then  Laying  (the  demurring  Defendant) 
bought  of  him,  that  would  be  one  thiug^^but  what  charge 
is  there  in  the  bill  that  Laying  purchased  what  CvMford 
bought?"  And  there  the  demurrer  was  allowed,  because  it 
was  a  sale  at  an  adequate  price  to  a  stranger  who  was  not 
implicated  in  the  breach  of  trust  In  our  case  the  all^a- 
tions  go  far  beyond  this,  and  make  Benneit  a  trustee. 

Paarae  v.  Hewitt,  again,  was  a  bill  asking  relief  against 
a  mortgagee  of  trust  property  in  a  suit  for  the  administra- 
.  tion  of  the  trusts,  and  there  was  no  clear  charge  of  fraud 
against  the  mortgagee,  making  him  a  trustee.  Traughton 
V.  BvnJces  was  a  similar  case  ;  and  in  Alsager  v.  Bowley 
the  same  principle  was  laid  down,  that  a  special  case  will 

(a)  7  Sim.  471.  (d)  4  Beav.  158.  (c)  6  Madd.  138. 

((Q  Jac  151.  («)  1  My.  &  Or,  603. 
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entitle  yon  to  make  a  debtor  a  party  to  an  administra- 
tion suit ;  and  there  Lord  Eldon  observes  npon  a  judgtnaoi 
of  Lord  Hardwicke's,  that  nothing  was  stated  as  to  negli- 
genoe  ;  and  that  in  NewUmd  v.  Champion  delay  in  the 
representative  was  also  stated  as  one  of  the  special  cases  as 
well  as  colliudon. 

What  we  allege  is  a  positive  refusal  to  sue  after  discovery 
of  the  fraud,  and  this  is  sufEdent,  on  the  principle  of  all 
the  authorities. 

The  course  which  the  Defendant  seeks  to  drive  us  to  is, 
fitst  a  bill  against  Bright^  in  which  the  whole  firaud  of 
B&wnett  must  be  proved,  to  get  liberty  to  use  Bright 8 
name ;  and  then  a  second  suit  against  Bennett,  with  all  the 
same  process  repeated.  This  would  be  most  inconvenient; 
and  it  is  not  the  proper  course  to  get  the  use  of  the 
trustee's  name,  except 'for  an  action  at  law. 

Then,  as  to  the  allegation  of  the  assignment  of  the  debt, 
the  9th  section  of  the  Statute  of  Frauds  has  no  bearing 
upon  it.  It  refers  to  an  assignment  by  the  trustee,  not  by 
the  cestui  que  trust  We  allege  that  the  assignor  does  not 
dispute  our  title,  and  no  one  dse  has  any  concern  with  it. 


I860. 


YlCfi-CHANCELLOR  SiR  W.  PAGE  WoOD  :— 

This  demurrer  must  be  allowed.  The  bill  alleges  that 
the  Defendant  obtained  a  purchase  at  an  undervalue  of 
certain  trust  property  by  bribing  the  agent  of  the  vendor' 
(the  trustee  of  a  creditors'  deed),  thereby  committing  a 
fraud  upon  the  creditors  interested  under  the  deed.  It  - 
appears,  though  not  very  clearly,  from  the  statements  of 
the  bill,  that  one  Oray  (also  a  Defendant)  is  a  creditor,  the 
amount  of  whose  debt  is  not  stated,  but  who  is  alleged  to 
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have  executed  the  deed  for  a  debt  of  £50.  There  is  no 
averment,  however,  that  the  £50  was  due  to  hinL  Oray^ 
therefore,  is  described  as  a  person  once  removed  from  the 
trustee,  whilst  the  trustee  would  be  the  proper  person 
to  sue  the  demurring  Defendant  for  the  fraud.  The 
Plaintiff  represents  himself  as  a  person  who  has  pur- 
chased from  Oray  this  remote  right  of  instituting  a 
suit  against  Bennett;  but  he  does  not  state  when  and 
how  he  acquired  that  right,  but  contents  himself  with 
alleging  that  he  is  the  assignee  of  Oray*s  debt  These 
particulars  are  of  some  importance  with  reference  to  the 
doctrine  of  champerty.  The  only  question  now  before  me 
is,  whether  the  Plaintiff  avers  a  case  which  entitles  him  to 
relief  against  Bennett,  regard  being  had  to  the  two  points 
— ^first,  whether  he  shows  a  right  to  sue  Bennett  at  all ;  and 
secondly,  whether  he  is  at  liberty  to  mix  up  this  suit  ?dth 
the  other  matters  to  which  the  bill  relates. 


As  to  the  first  point,  it  appears  to  me  that  the  Plaintiff 
has  not  sufficiently  stated  his  title  to  sue.  He  alleges  that 
the  creditors'  deed  was  executed  by  Todd  the  debtor,  and 
the  trustees,  and  also  "eight  persons,  being  creditors  of 
Todd,  whose  names  appear  in  the  schedule ;  one  of  the 
said  creditors'  names  in  the  schedule,  and  who  duly  executed 
the  said  indenture,  was  Gray,  and  the  amount  of  the  debt 
set  opposite  to  his  name  in  the  said  schedule  is  £50.'* 
That  being  the  way  in  which  Oray'a  title  is  averred,  the 
Plaintiff  states  his  own  title,  by  saying  that  he  is  the 
assignee  of  the  debt  of  Gray,  one  of  the  creditors  of  Todd, 
Now,  whether  he  is  assignee  in  bankruptcy  or  insolvency, 
or  in  what  capacity,  and  whether  by  any  assignment  in 
writing,  contract,  or  agreement,  there  is  not  a  word  to  show. 
In  the  first  place,  it  appears  to  me  essential  that  the  assign- 
ment should  be  in  writmg,  because  the  9th  section  of  the 
Statute  of  Frauds  plainly  refers  to  the  interest  of  the 
cestui  que  trust,  as  is  evident  from  the  10th  section,  where 
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similar  words  are  used  in  the  like  sensa  Here  the  Plaintiff 
is  suingy  not  as  assignee  of  the  debt,  but  for  that  share  of 
the  proceeds  of  a  sale  under  the  trusts  of  the  deed  to  which 
Gray  would  have  been  entitled  under  that  instrument. 
Independently  of  this  defect,  I  apprehend  that  it  is  not 
sufficient  in  a  case  of  this  complexion,  where  a  cl^m  is 
made  simply  under  a  derivative  title  as  assignee  of  a  debt, 
for  a  Plaintiff  to  allege  this  in  general  terms,  without 
stating  how  he  became  so  entitled.  The  Defendant  ought 
to  be  placed  in  a  condition  to  know  how  the  rights  what* 
ever  it  may  have  been,  of  the  original  creditor  became 
vested  in  the  Plaintiff;  and  the  more  so  wheie  the  right  is 
claimed  only  by  the  circuitous  title  I  have  mentioned,  and 
this,  it  may  be,  after  the  alleged  refusal  of  the  trustee 
to  sue. 

These  reasons,  independently  of  the  want  of  an  aver- 
ment that  the  assignment  was  in  writing,  are  sufficient  to 
sustain  the  demurrer ;  and  I  do  not  think  that  these  objec- 
tions are  in  any  way  met  by  the  allegation  that  Gray 
admits  the  title  to  be  in  the  Plaintiff  Oray  may  perhaps 
be  willing  to  admit  anything ;  but  it  does  not  follow  that 
any  admission  which  Oray  chooses  to  make  will  give  the 
Plaintiff  a  right  to  sue  the  Defendant  Bemiett.  Therefore, 
I  am  of  opinion  that  the  averments  of  the  Plaintiff's  title 
are  wholly  insufficient. 

It  is  most  important  to  require  precision  in  a  case 
of  this  kind,  because  BenTiett  has  a  right  to  demand  the 
strictest  possible  averment  and  proof  of  the  Plaintiff's  case, 
where  it  appears  that  neither  the  trustee  of  the  deed  nor 
any  of  the  creditors  who  signed  it  think  fit  to  take  pro- 
ceedings to  obtain  relief  against  the  alleged  breach  of  trust, 
and  that  the  Plaintiff  is  an  assignee  of  a  creditor  whose 
debt  is  at  any  rate  not  more  than  £50.  In  a  case  where 
the  Plaintiff  thus  appears  on  the  &ce  of  the  bill  as  the 
purchaser  of  a  Chancery  suit^  the  Court  Is  bound  to  scru- 
tinise with  the  utmost  care  the  sufficiency  of  his  allega- 
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1^1'  tiona.  I  consider,  therefore,  that  Bennett  is  entitled  to  be 
told  on  the  face  of  the  bill  how  and  when  the  Plaintiff 
became  assignee  of  the  debt  of  Gray,  and  what  kind  of 
assignee  he  claims  to  ba  The  absence  of  explicit  statements 
on  these  points  cannot  be  attributed  to  any  slip  of  pleading, 
for  this  is  a  third  demurrer,  one  having  already  been 
allowed  after  argument,  and  a  second  submitted  to,  and 
the  bill  re-amended;  and  I  can  only  ascribe  the  vague- 
ness of  the  allegations  to  some  reluctance  on  the  part 
of  the  Plaintiff  to  show  how  he  acquired  his  alleged  right 
to  sue. 

Even  if  the  bill  were  not  defective  in  the  particulars  I 
have  noticed,  I  am  clearly  of  opinion  that  the  demurrer  for 
multi&riousness  ought  to  be  allowed 

It  has  been  argued,  that^  whenever  a  trustee  declines  to 
exercise  his  right,  of  suit  for  the  recovery  of  trust  property, 
the  property  must  be  recovered  by  the  person  interested  ; 
but  admitting  this  to  be  so,  relief  of  this  kind  might  have 
been  sought  in  a  suit  which  should  not  mix  the  claim 
against  Bennett  with  the  administration  of  the  trusts,  in 
which  he  is  not  concerned.  'Pearse  v.  Hewitt  is  a  con- 
clusive authority  upon  this  point.  It  was  suggested,  that 
this  would  involve  two  suits,  one  against  the  trustee  to 
obtain  the  use  of  his  name,  the  other  in  the  name  of  the 
trustee  against  the  Defendant  charged  with  the  fraud. 
But  this  would  not  be  so.  There  would  be  one  suit  against 
the  trustee  for  the  administration  of  the  trusts,  and  in  that 
there  might  be  an  inquiry  what  steps  it  would  be  proper  to 
take  to  recover  the  property  in  question.  If  the  trustee 
objected  to  sue  without  an  indemnity,  the  Court  would 
give  proper  directions  for  proceedings  by  the  credi- 
tors interested  in  the  trust  funds.  In  a  case  which 
admits  of  being  dealt  with  in  this  form,  it  is  not  right  to 
mix  up  a  claim  for  the  recovery  of  particular  property  from 
one  Defendant  with  the  general  administration  of  an  estate 
in  which  he  is  not  interested.     Campbell  v.  Madoay  was 
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an  entirely  different  case.  The  object  of  the  suit  as  against 
Bennett  is  simply  to  enable  a  creditor  to  recover  from  him 
property  which  the  trustee  declines  to  sue  for ;  and  this 
claim  ought  not  to  be  mixed  up  with  all  the  accounts  of 
the  trust.  Therefore,  I  am  of  opinion  that  the  demurrer 
must  be  allowed,  both  on  account  of  the  insufficient  aver- 
ments of  title,  and  on  the  ground  of  multifariousness. 

With  respect  to  the  remaining  point>  namely,  the  looseness 
with  which  the  circumstances  of  Brigkt'a  refusal  to  sue 
are  averred,  it  is  not  necessary  to  give  any  decision ;  but  it 
is  to  be  observed,  that  the  only  allegationB  are,  that,  after 
Bright  discovered  the  fraud,  he  refused  and  stiU  refuses  to 
sue.  The  bill  does  not  state  by  whom  he  was  asked  to  take 
proceedings.  It  may,  consistently  with  these  allegations; 
have  been  by  a  stranger  who  had  no  interest  in  the  estate. 
As  a  matter  of  pleading,  therefore,  this  objection  would 
also  be  valid ;  but  I  am  very  far  from  expressing  any 
opinion,  that  a  charge  that  a  person  interested  had  applied 
to  his  trustee  to  sue  for  the  recovery  of  the  trust  property^ 
and  that  the  trustee  had  refused  to  do  so,  would  not  suffice 
to  sustain  a  bill.  I  should  hesitate  to  say  that ;  but  a 
mere  allegation  of  a  refusal  on  the  application  of  I  know 
not  whom  is  clearly  not  enough. 

Demurrer  allowed,  with  costs. 
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Hi^Zh^th.  SELWYN  V.  HARRISON. 

Contrihution'^    np 

Creditor f  Deed  X  HE  Defendant   WHson,    an  iron-founder,  carrying   on 

aceedmgCredi'  business  under  the  firm  of  E.  B,  Wuson  &  Co.,  at  Hundet, 

The  creditors,  ^^  ^^^  county  of  Tovk,  having  become  embarrassed,  made  a 

partiei  to  an  composition  with  his  creditors  on  the  21st  of  June.  1849. 

inspection  deed, 

severally  cove-  This  was  effected  by  two  deeds  of  the  above  date. 

nanted  to  in- 

oertoin^extOTt  One  of  these  deeds  was  a  conveyance  of  certain  property 
^**n8t^vi?  ^  *^®  Defendants,  PoUard  sjx,d  Singleton,  upon  trust  to 
ties  incnrred  in  sell,  with  power  in  the  meantime  to  raise  £10,000  by 
bu^ness  of  the  mortgage,  and  to  stand  possessed  of  the  proceeds  under  the 
they^'werem-    trusts  declared  by  the  second  deed: 

One*of  tiw  cre^  Th©  Other  deed  was  a  deed  of  inspectorship,  by  which  Pol- 
^^°  ute?  Ae*^  ^^^^  ^^^  Si'^l^on  were  appointed  inspectors,  and  WUaon 
deed,  and  to  was  authorised  to  carry  on  his  business  for  three  years  under 
speciorsbadin-  inspection,  at  the  end  of  which  time,  if  the  debts  were  not 
debt  for*go^  P^^^  ^^»  *^®  property  conveyed  by  the  first-stated  deed  and 
supplied  and     ^q  stock  in  trade  were  to  be  sold  :  and  it  was  declared  that 

adTsnces  made 

for  the  purpose  the  inspectors  should  be  at  liberty  to  raise  i£l  0,000  on 
filed  a  biU  '  mortgage  of  the  property  aforesaid  or  other  security,  by 
s]Soton,^Sie^'*"  overdrawing  their  account,  or  borrowing  from  their  bankers 
debtor,  and  aU    or  other  persons,  and  to  apply  or  permit  Wilson  to  apply 

the  other  acoed-  .  .  i      •       .         •  i    i  , 

ing  creditors,  to  the  Same  m  Carrying  on  the  busmess;  and  that  the  sum  so 
tonSiip  wou^  borrowed  should  be  repaid,  with  interest^  before  any  division 
up»  and  the        among  the  creditors. 

accounts  taken,  ° 

and  to  hare  the 

asseto  applied  The  proceeds  of  the  business  were  to  be  applied,  first,  in 

Ss^chSm"  and  paying  non-executing  creditors,  and  in  paying  the  excess  of 

madt'gwd  ^^  the  debts  of  executing  creditors  beyond  the  amount  entered 

rateable  contri-  Jq  the  schedule,  and  all  debts  contracted  in  the  business 

butions  of  all 

the  acceding  after  the  dOth  of  Apnl,  1849,  and  m  executing  the  trusts, 
eluding' the  including  a  monthly  payment  of  £126  to  Wilson,  and 
proTOrtl^n  to      "^^erest  on  mortgages;  and  in  the  next  place,  in  paying 

their  debts : — 

Held,  that  there  was  no  right  to  contribation;  and,  a  decree  for  aeoonnti  htYing  bean  made 
in  a  previous  suit,  the  bill  was  dissmissed. 
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raieably  the  scheduled  debta  Power  was  given  to 
the  inspectors  to  extend  the  period  of  three  years  for  two 
years  more,  by  indorsement,  and  a  license  and  covenants 
given  by  the  creditors  were  in  such  case  to  remain  in  force 
for  the  extended  time;  and  power  was  given  to  creditors  to 
execute  for  such  part  only  of  their  debts  as  they  pleased ; 
but  the  deed  was  to  extend  to  the  residue  of  their  debts, 
except  for  the  purpose  of  enabling  them  to  obtain  payment 
of  such  residue  pari  passu  with  non*executing  creditors. 
The  deed  also  contained  an  agreement  that  PoUard  and 
Singleton  should  be  indemnified  out  of  the  estate  of  Wilson 
in  respect  of  all  transactions  and  person&l  engagements, 
matters,  and  things  whatsoever,  which  they  or  either  of 
them  should  lawfully  do  or  cause  to  be  done,  or  enter  into, 
order,  or  direct,  concerning  the  business,  affidrs,  estate,  or 
efiects  of  Wilson,  by  virtue  of  or  in  piursuance  of  this  in- 
denture ;  and  each  of  the  creditors,  parties  thereto,  of  the 
third  part^  did  thereby,  for  himself,  his  heirs,  executors,  ad- 
ministrators, partner  or  partners,  and  so  far  only  as  respected 
his  or  their  own  acts  or  defaults,  covenant  with  PoUard  and 
Singleton,  that  in  case  they,  or  either  of  them,  should  sus- 
tain or  incur  apy  loss,  costs,  charges,  and  expenses  whatso- 
ever, by  reason  or  in  consequence  of  having  acted  as  such 
inspectors  or  inspector  as  aforesaid,  or  by  reason  or  in  con- 
sequence of  their  overdrawing  the  said  banker's  account  to 
the  amount  of  j£^l 0,000  as  aforesaid,  or  of  any  advance 
or  adv^mces  which  might  be  made  to  them  of  such  sums 
amounting  to  <£10,000  as  aforesaid,  or  of  their  application 
of  such  moneys,  or  otherwise  in  relation  thereto,  or  for  or  by 
reason  or  in  consequence  of  any  act,  matter,  or  thing  what- 
soever bona  fide  done  by  them  or  any  of  them,  or  arising 
out  of  or  incidental  to  the  arrangement  intended  by  the 
now-stating  indenture  and  the  said  indenture  of  even  date 
therewith,  or  any  of  them,  to  be  carried  into  effect,  then  and 
in  such  case  each  of  the  parties  to  the  now  stating  inden- 
ture of  the  third  part,  his  heirs,  executors,  administrators' 
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partner  or  partners,  would  and  should,  upon  demand,  pay 
to  the  person  or  persona  having  incurred  or  borne  such  loss, 
costs,  charges^  or  expenses,  a  sum  or  sums  of  money  bearing 
such  proportion  to  the  whole  amount  of  such  loss,  costs, 
charges,  or  expenses  as  the  debt  or  debts  of  such  covenant- 
ing creditors  set  forth  in  the  said  schedule  at  the  foot  of  the 
now  stating  indenture  written,  and  in  respect  of  which 
dividends  were  made  payable  imder  the  now  stating  inden- 
ture, bore  to  the  aggregate  amount  of  the  debts  in  the  said 
schedule  in  respect  of  which  dividends  should  be  payable 
as  aforesaid,  and  would  and  should,  in  the  same  proportion 
as  aforesaid,  save  harmless  and  keep  indemnified  PoUa/rd 
and  Singleton,  and  each  of  them,  and  the  heirs^  executors', 
and  administrators'  estate  and  effects  of  each  of  them,  and 
every  other  inspector  for  the  time  being,  and  his  heirs', 
executors',  and  administrators'  estate  and  effects,  from  and 
against  all  actions,  suits,  proceedings,  losses,  costs,  charges, 
expenses,  damages,  and  other  injury  in  any  way  occasioned 
by,  arising  out  of,  or  incidental  to  the  trusts,  duties,  powers^ 
or  discretions  reposed  in  them  by  the  now-stating  indenture 
or  the  said  deed  of  conveyance. 

The  inspectorship  deed  \vas  executed  by  Wilson,  by  the 
inspectors,  and  by  and  on  behalf  of  several  creditors'  firms^ 
among  which  was  the  Bowling  Iron  Compcmy,  on  whose 
behalf  the  deed  was  executed  by  Pollard^  who  was  one  of 
the  managers  of  that  company. 

On  the  9th  of  June,  1852,  the  inspectors  extended  the 
deed  for  two  years. 

After  the  execution  of  this  deed  the  business  was  man- 
Aged  by  WUaon,  under  the  supervision  of  the  inspectors, 
until  the  18th  October,  1862,  when  it  was  arranged 
that  the  business  should  in  future  be  carried  on  itnder 
the  firm  of  the  "Trustees  of  E.  B.  Wilson  &  Co.;" 
that  Wilson  should  be  allowed  dP760  per  annum,  and  that 
the  Defendant,  Sir  T,  H.  Roberts,  should  assist  the  trustees 
in  the  management,  with  a  salary  of  ^600  per  annum. 
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A  deed  dated  the  18th  of  October,  1852,  was  prepared  to 
confirm  this  arraDgement,  under  the  hands  and  seals  of  the 
creditors,  but  it  was  executed  only  by  WUaon  and  the  in- 
spectors. 

The  bill  alleged  that  the  creditors,  parties  to  the  inspec- 
torship  deed  (all  of  whom  were  made  Defendants),  ac- 
ceded to  the  deed  of  J  852;  but  this  was  disputed  by 
several  of  the  Defendants. 

In  Marchy  1853,  the  inspectors  discharged  Sir  T.  H. 
Roberta  from  being  manager,  and  continued  the  business 
with  the  assistance  of  an  agent 

At  the  expiration  of  the  extended*  term  a  deed  was  pre- 
pared, dated  the  10th  of  January,  1855,  purporting  to 
authorise  the  inspectors  to  postpone  the  sale  for  a  further 
period  of  two  years,  and  in  the  meantime  to  exercise  the 
trusts  and  powers  of  the  earlier  deeds.  This  deed  was  exe- 
cuted by  WUaon,  and  on  behalf  of  the  Plaintiff  and  of 
several  of  the  Defendants ;  and  the  bill  idleged  that  all  the 
other  Defendants  acceded,  which  was  denied  by  some  of 
them. 

In  1856,  Sir  T.  H.  Roberta  filed  a  bill,  claiming  to  be 
interested  in  the  ultimate  surplus  under  an  agreement 
with  WUaon,  and  praying  for  accounts  of  the  inspector- 
ship :  and  in  the  same  year  PoUard  filed  a  bill  for  the 
execution  of  the  trusts  of  the  inspectorship  deed  and  other 
relie£  By  an  order  made  in  these  two  suits,  PoUard  and 
Singleton  were  appointed  receivers  and  managers  of  the 
business ;  and  by  the  decree  in  both  causes^  dated  the  6th 
of  July,  1857,  inquiries  were  directed  whether  the  debts 
were  paid^  and  the  trusts  of  the  inspectorship  deed  per- 
formed, and  whether  the  debts  could  be  fully  paid  and  the 
trusts  fully  performed  out  of  the  profits  of  the  business  ;  or 
otherwise,  whether  it  was  proper  that  the  business  should 
be  carried  on  by  PoUard  and  Singleton;  and  accounts 
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were  directed  on  the  footing  of  the  deed.  Pollard  after- 
wards ceased  to  be  a  manager  of  the  Plaintiff's  company, 
and  Selwyn,  another  manager  of  that  company,  was  appointr 
ed  Plaintiff  in  his  place.  Many  of  the  Defendant  creditors 
had  supplied  goods  to  the  inspectors  for  carrying  on  the 
business,  and  had  been  paid  for  the  same.  The  Plaintiff's 
company  had  also  supplied  goods,  and  made  advances  to 
the  inspectors  for  the  purposes  of  the  business,  and  a 
debt  of  about  £60,000  was  due  to  them.  The  inspectors 
had  also  overdrawn  their  banking  account  by  about 
iPl  6,000.  The  business  proving  unprofitable  in  the  year 
1858,  the  remaining  assets  were  in  the  year  1859  ordered 
to  be  sold,  and  a  sum  of  about  ^30,000  was  realised  and 
paid  into  Court,  and  assets  of  the  value  of  about  £8,000  re- 
mained unsold. 

The  Plwitiff  filed  thisbill,  claiming  to  have  the  assets  ap- 
plied in  payment  of  the  debt  of  the  company,  and  to  have  the 
deficiency  made  good  by  rateable  contributions  of  the  credi- 
tors (including  the  Plaintiff's  company),  who  were  entitled  to 
the  benefit  of  the  inspectorship  deed,  in  proportion  to  the 
debts  for  which  they  executed.  The  bill  also  prayed  that 
the  inspectorship' might  be  finally  wound  up,  and  for 
accounts,  and  that  such  of  the  proceedings  in  the  former 
suits  as  the  Court  should  think  fit  might  be  adopted. 

The  cause  now  came  on  upon  motioo  for  decree,  togethw 
with  the  causes  of  Pollard  v.  Wilson,  and  Roberts  v. 
Pollardy  on  further  consideration. 


Argwnem,         Mr.  Oiffard,  Q.C., 
Plaintiff:— 


and  Mr.  Cadman  Jones,  for  the 


The  inspectors,  or  rather  trustees,  who  carried  on  the 
business,  were  clearly  entitled  to  have  liabilities  bona  fide 
contracted  by  them  on  account  of  the  business  treated  as 
valid  as  between  them  and  the  cestuis  qui  trust  under  the 
deed,  whether  such  liabilities  were  or  were  not  strictly 
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within  the  powers  of  the  deed.  Whatever,  therefore,  was 
bona  fide  borrowed  by  the  trustees  became  in  substance  a 
debt  of  the  trust,  and  the  trustees  would  be  entitled  to  an 
indemnity  against  such  liabilities  from  all  the  persons 
interested,  and  this  even  without  the  special  indemnity 
clause  in  the  deed  :  Re  Oemum  Mining  Company  (a),  Re 
Norwich  Yam  Company  (b\  Trovp'a  case  (c),  Baker's 
case  (d),  Hx  parte  Boulton  Re  SkeUMey  (e).  The 
inspectors  having  a  right  to  contribution  to  provide  them 
with  funds  to  meet  our  claim,  we  are  consequently  entitled, 
if  only  to  avoid  circuitous  proceedings,  to  have  the  trusts 
executed,  the''  debt  provided  for,  and  the  inspectors  in- 
demnified in  a  single  suit;  and  this  is  relief  which  the 
decree  in  the  former  suits  would  not  give  us. 

Mr.  Daniel^  Q,0..  and  Mr.  Sarg&rvt;  Mr.  Dickinson  and 
Mr.  Speed;  Mr.  WiOcock,  Q.G,  Mr.  AmpJdett,  Q.C.,  and 
Mr.  Barker;  Sir  H.  CoAma,  Q.C.,  and  Mr.  Hardy;  Mr. 
Rdty  Q.C.,  and  Mr.  C  Browne;  Mr.  James,  Q.C.,  and  Mr. 
Widoens;  Mr.  Cole,  Q.C.,  and  Mr.  Nalder;  Mr.  EveriU, 
Mr.  SpringaU  Thompson,  Mr.  Humphrey,  and  Mr. 
Freeman,  appeared  for  the  various  Defendanta 

Certain  special  cases,  which  it  is  not  necessary  to  state, 
were  opened  in  argument  on  behalf  of  different  Defendants, 
but  the  following  points  were  common  to  all : — 

1.  That  the  creditors  were  liable  only  by  virtue  of  the 
terms  of  their  covenant^  and  that  that  was  a  several 
covenant  creating  no  joint  liability. 

2.  That  at  most  the  liability  of  each  creditor  was  limited 
to  his  rateable  share  of  ^£^10,000. 

3.  That  the  inspectors  were  the  only  persons  who  could 
insist  on  this  indemnity ;  and  that  the  Plaintifl^  whether 
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(a)  4  D.  M.  &  G.  19. 
(6)  22  Beav.  143. 


(e)  1  De  G.  &  Jo.  163. 


(c)  29  Beav.  353. 

(d)  1  Dr.  &  Sm.  55. 
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as  a  cestui  que  trust  under  the  deed,  or  as  a  lender  to  the      | 
inspectors,  had  no  right  to  sue  on  the  covenant.  \ 

4.  That  the  only  right  of  the  Plaintiff  was  against  the      / 
assets,  which  was  not  disputed  by  any  one,  and  which      '- 
might  be  satisfied  under  the  previous  decree. 

5.  That  the  only  way  in  which  the  bill  could  be  sus- 
tained would  be  by  treating  all  the  creditors  as  partners ; 
and  this  view  was  negatived  by  the  House  of  Lords,  in 
Cox  V.  Hickman  (a). 

The  following  cases  were  also  cited: — Re  Stanton 
Iron  Company  (b),  and  OUlan  v.  Morrison  (c). 


Mr.  Oiffard,  in  reply : — 

It  would  be  impracticable  for  the  inspectors  to  proceed 
separately  against  each  cestui  que  trust  on  the  covenant. 
The  Plaintiff  and  the  Defendants  are  all  under  a  common 
liability  to  contribute  rateably  to  indemnify  the  inspectors. 
The  only  practicable  or  proper  mode  of  dealing  with  such 
aggregate  liabilities  is  by  a  suit,  to  ascertain  the  propor- 
tion which  each  should  pay.  How  else  can  the  liabilities 
be  apportioned?  Such  a  suit  may  be  instituted  either 
by  the  trustees,  or  by  any  one  of  the  cestui  que  trusts 
who  desires  to  have  the  extent  of  his  liability  ascertained 
once  for  all,  and  in  this  character  the  Plaintiff  is  entitled 
to  maintain  this  suit.  I  do  not  admit  that  the  covenant 
is  the  sole  ground  of  liability,  there  being  a  general  liability, 
on  the  principle  of  the  Worcester  Com  Eoccfiange  case  C^) ; 
but  whatever  be  the  limit  of  the  liability,  the  Plaintiff  is 
clearly  entitled  to  have  his  proportion  ascertained  in  the 
presence  of  the  creditors  and  the  inspectors,  and  this  can 
only  be  done  by  a  suit  like  the  present 


(a)  8  H.  L.  Gas.  268. 

(b)  21  Beay.  164. 


(c)  1  DeG.&Sm.  421. 
(rf)  3  D.  M.  &  G.  180. 
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ViceChancellob  Sib  W.  Page  Wood  : — 

There  is  one  circumstance  which  entirely  distinguishes 
this  case  from  the  case  of  the  Oerman  Mining  Compcmy, 
and  others  of  that  class.  Assuming,  for  the  sake  of  argu- 
ment, that  the  Plaintiff  is  right  in  his  contention  that  the 
Bowling  Iron  Compcmy,  which  he  represents,  are  entitled 
to  stand  in  the  position  of  the  trustees,  and  that  all  the 
creditors  are  oestuis  qui  trust,  there  still  remains  the 
question,  whether  there  is  any  joint  liability  on  the 
part  of  the  creditors  to  indemnify  the  trustees. 
That  was  the  foundation  of  the  judgment  in  the  case  of 
the  Oerwojn  Mining  Company;  but  the  application  of 
that  principle  is  wholly  out  of  the  question,  when  you  find 
that  the  persons  who  are  designated  as  trustees  have  accepted 
a  covenant  by  which  they  hold  themselves  out  as  content 
to  fix  a  certain  limit  to  the  aggregate  liability  of  all  the 
persons  who  may  accede  to  the  deed,  and  that  the  indem- 
nity contended  for  is  one  far  beyond  that  limited  amount. 
Both  those  who  take  the  benefit  of,  and  those  who  grant,  an 
indemnity,  may  be  supposed  to  look  with  some  anxiety  to 
its  extent ;  and  it  would  be  a  great  surprise  upon  creditors 
who  had  entered  into  a  covenant  to  bear  their  proportions 
of  a  liability  of j£^l  0,000,  to  be  told  that  they  were  subject 
to  an  indefinite  liability  for  all  acts,  matters,  and  things 
bona  fide  done  by  the  trustees.  It  would  equally  surprise 
them  to  be  told,  that,  though  each  covenanted  only  for  his 
own  proportion,  they  were  all  jointly  liable  for  the  whole, 
and,  if  compelled  to  pay,  might  recover  contribution,  as 
they  could,  from  the  other  creditors. 

If  a  joint  and  several  covenant  had  been  taken,  it  would 
be  different ;  but  the  covenant  is,  in  express  terms,  a  several 
covenant  only. 

It  appears  to  me  that  no  creditor  is  liable  to  in- 
demnify the  trustees  against  more  than  his  own  rate- 
able proportion  of  the  debt  incurred,  and  that  only  to 
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an  aggregate  extent  of  jE^l  0,000.  The  analogy  of  surety^ 
ship  fails  altogether.  A  surety  may  recover  contribution 
from  co-sureties^  because  he  is  liable  for  the  whole  amount, 
and  ought  only  to  bear  his  share.  The  principal  creditor 
may  proceed  against  which  surety  he  pleases ;  but  that  is 
not  allowed  to  affect  the  rights  of  the  sureties  as  between 
fhemselves.  Mr.  Oiffard  asked,  in  his  argument,  how 
the  apportionment  of  the  liability  could  be  arrived  at  ex- 
cept by  a  suit  like  thi&  The  answer  is,  by  the  course  which 
was  taken  in  the  suit  of  PoUard  v.  WUson.  The  decree 
in  that  cause  has  done  all  that  is  required.  Under  that 
decree  all  the  accounts  of  the  trust  will  be  taken ;  the 
trustees  can  prove  the  amount  of  any  outstanding  liabilities 
to  which  they  are  subject,  and  the  detehnlnaiion  of  the 
amount  would  be  conclusive  and  binding  on  all  the  cre- 
ditors ;  and  on  that  amount  being  ascertained,  the  liabilities 
of  the  creditors  would  be  determined.  It  was  contended, 
however,  that  in  a  suit  instituted  by  one  person  on  behalf 
of  all  the  scheduled  creditors,  the  other  creditors  would  not 
be  bound;  but  even  if  that  were  so,  it  would  amount  to 
nothing,  because  then  the  Defendants,  the  trustees,  might 
insist  that  all  the  cestuis  qui  trust  should  be  brought  before 
the  Court  However,  in  this  case  no  difficulty  of  the  kind 
could  arise,  because  each  creditor  has  simply  to  ascertain 
once  for  all  what  is  the  amount  of  his  own  liability  ;  and  if 
he  has  that  determined  as  against  the  trustees,  it  is  imma- 
terial to  him  to  know  what  the  liability  of  the  other  cre- 
ditors may  be.  There  is  no  privity  whatever  between  one 
creditor  and  another  in  this  matter.  Each  has  to  ascertain 
what  he  himself  has  to  pay,  and  the  amount  of  the  contri- 
bution of  the  rest  is  to  him  a  matter  of  perfect  indifference. 
Therefore,  even  supposing  that  the  other  creditors  would 
not  be  bound  by  the  accounts  in  Pollard  v.  Wilson,  the 
decree  in  that  suit  would  give  the  Plaintiff  all  the  relief  he 
seeks  in  this. 

The  other  point  insisted  on  was,  that  the  Plaintiff  was 
entitled  to  stand  in  the  shoes  of  the  trustees.    The  argu- 
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ment  amounts  to  this :  The  Plaintiff  is  a  creditor  of  the 
businefis;  the  trustees  have  a  certain  fund,  against  ivhich 
they  can  go  to  make  good  the  liabilities  of  the  concern; 
diat  fund  consists  of  the  contributions  of  the  scheduled 
creditors ;  those  contributions  are  therefore  assets  of  the 
business,  and  subject  to  the  Plaintiff's  claim  as  a  ere* 
ditur. 

Now  that  is  a  species  of  equity  which  is  sometimes  as- 
serted with  ^ect  It  is  commonly,  however,  ooupled  with 
a  charge  of  fraud  or  collusion  against  the  trustees  in  refusing 
to  exercise  their  right ;  and  the  want  of  this  element  has, 
in  the  absence  of  other  special  circumstances,  generally  been 
held  to  be  a  bar  to  the  relief.  But  apart  from  this,  an 
equity  of  this  kind  has  never  been  enforced,  except  where 
the  right  of  the  trustee  has  been  quite  clear ;  and,  certainly, 
not  where  there  are  numerous  distinct  equities  affecting  the 
cases  of  the  different  persons  who  are  said  to  be  liable. 
Here  there  are  various  special  defences  set  up  by  different 
classes  of  the  creditors,  and  all  this  would  have  to  be  dealt 
with  before  effect  could  be  given  to  the  circuitous  equity  on 
which  the  Plaintiff  relies.  It  is  a  sufficient  answer  to  say 
that  there  are  various  arguable  defences  raised  on  different 
grounds  as  against  the  trustees  by  different  creditors^  to 
show  how  impossible  it  would  be  in  a  Quit  like  this  to  set  on 
foot  proceedings  against  all  these  different  persons.  Nor 
'  is  it  necessary  to  do  so ;  for  when  once  the  total  amount 
which  Pollard  and  Singleton  are  entitled  to  claim,  is 
ascertained  under  the  existing  decree,  it  will  be  open  for 
the  Plaintiff,  if  he  pleases,  to  obtain  leave  to  proceed  in 
their  names,  but,  of  course^  at  his  own  risk,  against  any 
creditors  whom  they  may  not  think  fit  to  sue. 

This  is  not  a  case,  therefore,  in  which  a  bill  by  a  cestui  que 
trust  can  be  sustained,  for  enforcing  the  various  claims  which 
the  trustees  may  have  against  these  numerous  Defendants. 
It  would  be  almost  the  same  case,  if  a  creditor  of  an  estate. 
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1862.  in  suing  the  trustees,  should  bring  before  the  Court,  as  De- 
fendants, all  the  persons  who  might  be  indebted  to  it  It 
is  material  also  to  observe,  that  no  mala  fides  is  alleged  in 
PoUard  and  Singleton  for  not  enforcing  their  claims;  and 
I  infer  that  the  Plaintiff  is  in  no  way  damnified  by  their 
omission  to  do  so,  and  that  he  can  obtain  all  that  he  is  /j 
entitled  to  in  the  suit  of  Pollard  v.  Wilson^  -      ^ 

I  hold  that  the  Plaintiff  is  not  entitled  to  have  the  con- 
tribution which  is  the  object  of  his  suit;  and  as  the  rest  of 
the.xelifif  may  be  had  under  a  decree  already  made,  this 
1bill  must  be  dismissed  with  costs,  with  the  exception  of  the 
costs  of  Roberta,  who  stands  in  a  different  position  firom  the 
other  Defendants. 


FebMtK^Bth,  '  ^^^/^WILLOUQHBY  v.  MIDDLETON. 

March  2Ui. 
Setilement — 

^^tlenie^  In  the  year  1843  Henry  WUloughhy  the  younger,  afker- 
^'jEUdAot^^  wards  Lord  Middleton^  married  Julia  L,  BoaviUe,  then  an 
Married  Wo-  infant  of  the  age  of  eighteen,  and  entitled  in  reversion,  on 
.        .  *     ^    the  death  of  her  mother  Matilda  BoaviUe.  to  certain  sums 

A  mamogo  set- 
tlement COD-       of  trust  stock, 
tained  a  recital 
of  an  agree- 
ment that  the  husband  should  corenant  to  settle  fotnre  property  coming  to  the  wife,  followed 
by  an  agreement  by  all  parties,  and  a  covenant  by  the  husband,  that  the  wife's  future  property 
should  be  settled: — Heid^  that  property  bequeathed  to  the  wife's  separate  use  was  bound  by  the 
corenant.     The  mere  omission  of  a  recital  of  an  intention  that  the  wife  should  ooyenant,  hdd 
not  to  narrow  the  construction. 

A  married  woman  having,  by  her  marriage  settlement  executed  when  a  minor,  covenanted 
to  confirm  the  settlement  and  also  to  settle  future  property,  and  having  acquired  by  bequest 
personal  property  to  her  separate  use: — Held  bound  to  elect  either  to  bring  the  bequest  into 
settlement,  or  to  make  compensation  out  of  certain  reversionary  personalty  and  other  property 
to  which  she  would  be  entitled  under  the  settlement  for  her  separate  use  with  a  restraint  on 
anticipation. 

The  covenant  being  to  settle  "  any  real  or  personal  estate  or  effects  "  on  trusts  for  aale  and 
inyestment: — Heldf  that  no  exception  could  be  implied  as  to  specific  jewels. 
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The  settlement  made  on  the  said  marriage^  and  dated  18G2. 
(he  1  St  of  August,  1843,  recited,  among  other  things,  that  willodohbt 
it  had  been  agreed  that  the  said  Henry  WiUoughby  the 
younger  should  enter  into  the  covenant  thereinafter  on 
his  part  contained,  in  regard  to  the  settlement  of  the  estate 
and  effects  to  which  the  said  /.  L,  BoaviUe  might  thereafter 
during  her  said  intended^ coverture  become  or  be  entitled, 
and  contained  covenants  that  the  said  Henry  WUUyughby 
the  younger,  on  becoming  entitled  to  the  rents  of  the 
settled  estates  of  the  then  Lord  Middleton,  would  grant 
rent  charges  of  ^1000,  jPIOOO,  and  iPSOOO  in  different 
events ;  and  the  said  J,  L.  BosviUe  and  H.  Willoughhy  the 
younger  assigned  to  trustees  the  said  sum  of  stock  upon 
trust  for  the  wife  for  life  for  her  separate  use  without  power 
of  anticipation,  remainder  for  the  husband  for  life,  remainder 
upon  trust,  in  the  event  of  the  husband  dying  in  the  life- 
time of  the  wife  leaving  children,  as  to  one  .moiety,  to 
transfer  the  same  to  the  wife,  and  as  to  the  other  moiety 
upon  trusts  for  the  benefit  of  the  younger  children,  and  if 
no  younger  children  who  should  take  a  vested  interest, 
then  for  the  eldest  or  only  son,  and  if  he  should  die  in  the 
lifetime  of  his  mother  then  to  her  absolutely;  and  in. 
the  event  of  the  husband  surviving  the  wife,  then  upon 
trust  as  to  the  whole  for  younger  children ;  and  if  no 
younger  children  who  should  take  a  vested  interest,  then 
for  the  eldest  son  if  he  should  attain  twenty-one  ;  and  if 
no  such  son  then  for  the  appointees,  or  in  default  for  the 
next  of  kin  of  the  wife. 


The  settlement  also  contained  the  following  clauses : — 

''  And  this  indenture  moreover  witnesseth,  and  the  said 
Jvlia  Louisa  Boaville  doth  hereby  for  herself,  so  far  as 
she  lawfully  can  or  may,  covenant,  promise,  and  agree 
with  and  to  the  said  Denzil  Ibbetson  Thomson,  John 
Cox,  and  James  Parke,  their  executors,  administrators, 
and  assigns,  that  she  the  said  Julia  Lomsa  BosviUe  shall 
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1802.  and  will^  in  the  event  of  her  surviving  the  said  Henry 
WiLM)UGHBT  WUhughby  the  younger,  her  said  intended  husband,  at 
MiDDLBTow.    ^^^  request  of  the  said  DenzU  Ibbetson  ThoriMon,  John 

^ ^       Cox,   and  James  Parke^  or  the  survivors  or  survivor  of 

them,  his  executors,  administrators,  or  assigns,  or  the 
trustees  or  trustee  of  these  presents  for  the  time  being, 
make,  do,  and  execute  all  such  acts,  deeds,  matters,  and 
things  whatsoever  for  the  corroborating,  confirming,  and 
giving  effect  to  these  presents,  and  every  clause,  matter, 
and  thing  thei'ein  contained,  and  which  shall  then  remain 
to  be  performed  or  executed,  and  for  the  better  enabling 
the  said  Denzil  Ibbetson  Thomson,  John  Cox,  and 
James  Parke,  or  the  survivors  or  survivor  of  them,  his 
executors,  administratora  or  assigns,  or  the  trustees  or 
trustee  of  these  presents  for  the  time  being,  to  carry  the 
trusts  thereof  into  execution  so  Car  as  the  same  shall  be 
then  subsisting  and  remain  to  be  performed  and  exe- 
cuted, as  by  the  said  Denzil  Ibbetson  Thomson,  John  Cox^ 
James  Parke,  or  the  survivors  or  survivor  of  them,  his 
executors,  administrators,  or  assigns,  or  their  or  his  counsel 
in  the  law  shall  be  reasonably  advised  or  required 

"And  this  indenture  further  witnesseth,  and  it  is  hereby 
agreed  and  declared  by  and  between  all  the  said  parties  to 
these  presents,  and  the  said  Henry  WiUoughby  the  younger 
doth  for  himself,  his  heirs,  executors,  and  admiuistrators, 
covenant,  promise,  and  agree  with  and  to  the  said  D.  J. 
Thomson,  J.  Cox,  and  J  Parke,  their  executors,  adminis- 
trators, and  assigns,  that  in  case  the  said  Julia  Louisa 
BosviUe,  or  the  said  JET.  WiUoughby  the  younger  in  her 
!  right,  shall  at  any  time  or  times  duringjthe  said  intended 

coverture  become  seised  or  possessed  of  or  in  anywise 
entitled  to  any  real  or  personal  estate  or  effects,  or  sum  or 
sums  of  money  whatsoever,  either  by  gift>  devise,  descent, 
bequest,  or  by  or  under  the  intestacy  of  any  person  or 
persons  whomsoever,  or  in  any  other  manner  whatsoever, 
then  and  in  such  case  such  real  and  personal  estate  or  effects 
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shall  be  forthwith  paid,  conveyed,  assigned,  and  assured,  so        186S. 
and  in  such  manner  as  that  the  same  may  become  vested    Wiu^ouobbt 
in  the  trustees  or  trustee  of  these  presents  for  the  time    ^lyiJJ;,^,^, 
being,  their  or   his   heirs,  executors,   administrators,  or 
assigns,  upon  trust  to  sell,  dispose  of,  and  convert  into  money 
all  such  real  estate,  and  so  much  and  such  part  of  all  such 
personal  estate  as  aforesaid  as  shall  not  consist  of  moneys, 
and  either  by  public  sale  or  private  contract,  and  in  such 
manner  as  to  them  or  him  shall  seem  meet;  and  the  moneys 
so  to  be  received  and  to  arise  from  such  sale  or  sales  and 
conversion  as  last  aforesaid  shall  be  forthwith  laid  out  and 
invested  in  the  public  stocks  or  funds,  or  on  Government 
or  real  securities  in  England,  in  the  names  or  name  of  the 
said  trustees  or  tnistee  for  the  time  being. 

*' And  it  is  hereby  further  agreed  and  declared,  that  the 
said  trustees  or  trustee  for  the  time  being,  their  and  his 
executors,  administrators,  and  assigns,  shall  stand  possessed 
of  the  stocks,  funds,  and  securities  whereupon  or  wherein 
the  trust  moneys  last  aforesaid  shall  be  laid  out  and  invested 
upon  aud  for  such  and  the  same  trusts,  intents,  and  pur- 
poses, and  under  and  subject  to  such  and  the  same  powers, 
provisoes,  declarations,  and  agreements  as  are  hereinbefore 
expressed,  declared,  and  contained,  of  and  cpnceming  the 
annuities,  stocks,  funds,  moneys,  and  securities  hereby  ap- 
pointed and  settled,  or  such  of  the  same  trusts,  intents,  and 
purposes,  powers,  provisoes,  declarations,  and  agreements 
as  shall  be  then  subsisting,  undetermined  and  capable  of 
taking  effect^ 

The  settlement  was  executed  by  the  wife,  but  was  never 
confirmed  after  she  had  attained  her  majority. 

By  a  deed  dated  the  18th  of  May,  1848,  a  rent  charge  of 
£4000,  to  commence  from  the  death  of  Henry  WiUoughhy 
the  younger,  was  granted  to  the  said  /.  X.  Willoiighby  out  of 
the  settled  estates,  and  the  same  were  resettled  upon  the 
said  H.  WilUyughby  the  younger  for  life,  remainder  to  his 
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eldest  son  for  life,  remamder  to  his  first  and  other  sons  in 
tail  male,  with  remainders  over. 

The  said  Henry  WUUmffhby  afterwards  became  the 
present  Lord  Middleton,  and  there  were  several  children 
of  the  said  marriage,  all  minors  at  the  present  tima 

The  mother  of  Lady  Middleton  bequeathed  all  her 
jewels,  trinkets,  and  paraphernalia^  plate,  linen,  china, 
books,  furniture,  moveable  goods  and  chattels,  and  all  her 
moneys,  securities,  and  personal  estate  (with  some  excep- 
tions) to  Lady  Middleton  for  her  separate  use. 

Lady  Middleton  claimed  not  to  be  bound  by  the  settle- 
ment to  bring  this  bequest  for  her  separate  use  into  settle- 
ment; and  that  at  any  rate  the  jewels,  trinkets,  parapher- 
nalia, plate,  linen,  china,  books,  and  other  articles  of  the 
like  nature  ought  and  were  intended  to  have  been  excepted 
from  the  covenant,  and  that  the  settlement  should  be 
rectified  accordingly. 

The  bill  was  filed  by  the  trustees  to  obtain  the  direction 
of  the  Court  on  these  and  other  points. 


Argument.         Mr.  Dcmid,  Q.C.,  and  Mr.  Parke,  for  the  Plaintiffs. 
Irlr.  ReiUy,  for  Lord  Middleton. 

Mr.  Chittyf  for  Lady  Middleton : — 

First.  On  the  construction  of  the  settlement  irrespec- 
tively of  tlie  &ct  that  Lady  Middleton  was  a  minor)  the 
covenant,  explained  as  it  must  be  by  the  recital,  does  not 
import  any  contract  by  the  lady.  The  recital  is,  that  it  had 
been  agreed  that  the  said  Henry  Willoughby  the  younger 
should  enter  into  the  covenant  thereinafter  on  his  part 
contained  in  regard  to  the  settlement  of  the  estate  and 
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effects  to  which  the  wife  might  thereafter  during  her  in-      .  ^^'  . 

tended  coverture  become  or  be  entitled;  and  there  is  no  Willouohbt 

suggestion   of  an   intention  to   do  more  than  bind  the  middubton. 
husband  in  respect  of  the  property  which  he  might  acquire      ^,.7^JJJ„t 
in  right  of  his  wife. 

The  recital,  being  thus  limited  and  perfectly  unambiguous, 
explains  the  ambiguous  language  of  the  covenant^  which 
runs  in  this  unusual  form : — "  It  is  hereby  agreed  and 
declared  by  4ind  between  all  the  said  parties  to  these 
presents,  and  the  said  Henry  WiUoughhy  the  younger  doth 
for  himself,  and  his  heirs,  executors,  and  administrators, 
covenant,  promise,  and  agree "  with  the  trustees,  that,  in 
case  the  wife  shall  acquire  any  real  or  personal  estate,  it 
shall  be  conveyed  and  assigned  to  the  trustees,  upon  trust 
to  sell  and  stand  possessed  of  the  proceeds  on  the  trusts  of 
the  settlement. 

This  may  fairly  be  read  (and  coupled  with  the  recital 
must  be  read),  not  as  a  covenant  by  all  parties  that  the 
property  shall  be  settled,  which  would  make  it  a  covenant 
by  the  wife  as  well  as  by  the  husband,  but  as  a  common 
agreement  of  all  parties  that  the  husband  should  covenant^ 
and  a  covenant  by  him  accordingly. 

What  makes  this  construction  the  more  reasonable  is 
the  circumstance  that  when  it  is  intended  to  introduce  a 
covenant  by  the  wife  (namely,  for  the  purpose  of  con- 
firming the  settlement,)  very  different  language  is  used.  In 
this  case  the  covenant  runs  thus: — "The  said  Louisa  Boa- 
ville  doth  hereby  for  herself,  so  far  as  she  lawfully  can  or 
may,  covenant,  promise,  and  agree ''  with  the  trustees,  tjiat 
she  will  confirm  the  settlement.  On  the  whole  instrument, 
therefore,  the  true  construction  is,  that  this  is  a  covenant  by 
the  husband  alone :  Reid  v.  Kenrick  (a),  Ramaden  v. 
Smith  (6).  Brooke  v.  Keith  (c),  Re  Need's  Trusts  (d). 

(a)  1  Jut.  N.  S.  897.  (c)  1  Dr.  &  Sm.  462. 

(b)  2  Drew.  298;  (d)  4  Jur.  N.  S.  6. 
VOL   II,                                    A  A 
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1862.  Secondly.  The  property  which  is  now  in  question  in- 

WiLLouoHBT  eludes  jewels  and  specific  chattels,  to  which  the  trust  could 
MiDDLETOH.  ^^*  ^®  intended  to  apply;  and  the  covenant  at  any  rate  will 
be  construed  so  as  to  exclude  property  of  this  description. 


Argument, 


Thirdly.  If  the  Court  is  against  me  on  the  construction, 
still  this  covenant  was  not  binding  by  reason  of  the  minority 
of  the  lady;  and  it  cannot  operate  by  way  of  election^ 
because  a  married  woman  cannot  be  compelled  to  elect 
This  was  held  by  the  Master  of  the  Bolls  in  Campbell  v. 
IngUby  (a),  and  the  doctrine  was  not  touched  by  the  Court 
of  Appeal  (6). 

The  nearest  approach  to  anything  like  election  in  the 
case  of  a  married  woman  is  where  she  is  seeking  relief  in 
the  nature  of  specific  performance  of  part  of  an  instru- 
ment, other  part  of  which  she  (not  being  bound)  declines 
to  carry  out.  In  that  special  case  the  Court,  on  the  prin- 
ciple that  a  Plaintiff  who  seeks  equity  must  do  equity,  may 
make  the  fulfilment  of  the  onerous  part  of  the  instrument 
a  condition  of  granting  relief  on  the  rest  of  it  That  was 
in  substance  the  case  of  SaviU  v.  SaviU;  and  in  Milner  v. 
Harewood  (c),  election  was  expressly  provided  for  by  the 
deed  itself  There  is,  therefore,  nothing  in  these  authorities 
to  throw  doubt  on  the  clear  decision  of  the  point  by  the 
Master  of  the  Rolls  in  Cwmphdl  v.  IngHhy. 

The  true  way  of  stating  the  doctrine  is,  that  it  depends 
on  the  existence  of  a  condition,  express  or  implied;  and  the 
fact  that  an  heir  claiming  against  an  unattested  will  cannot 
be  put  to  election  is  an  illustration  of  this  limitation  of  the 
doctrine.  There  is  in  that  case  no  condition  in  the  will,  and 
therefore  no  election,  and  it  is  the  same  here.  The  common 
form  of  saying  that  you  cannot  claim  under  and  against 
an  instrument  is  not  accurate:  Warren  v.  RudM  (d). 


(a)  21  Beav.  567. 
(6)  1  De  G.  &  J.  393. 


(c)  18  7e8.  259. 

(d)  Johns.  19. 
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[The  YicnE-CHANCELLoa. — ^That  case  turned  on  the  qnes-  i^^^* 

tioQ  whether  there  was  an  intention  to  impose  a  burden,  or  Willouohbt 

only  to  confer  a  benefit]  MiddIotok. 


Mr.  Chitty. — ^That  brings  it  to  my  contention,  that  the 
test  is,  whether  an  implied  condition  is  to  be  found  in  the 
instrument 

Further,  the  wife  cannot  make  compensation  out  of  her 
interest  imder  the  settlement,  because  it  is  all  either  re- 
Tersionary  personalty  or  settled  with  a  restraint  on  antici- 
pation. 

Mr.  Waley,  for  the  children  : — 

As  to  the  construction,  it  is  settled  that  where  there  is  an 
agreement  by  all  parties  that  future  property  shall  be 
settled  (in  the  passive  form),  the  wife's  separate  estate  is 
bound :  Butcher  v.  Butcher  (a), 

Reid  V.  Kenrick  and  Rarrufden  v.  Smith  are  quite  dis- 
tinguishable, on  the  ground  that  the  thing  to  be  done  was 
a  conveyance  "  by  the  husband,''  and  that  made  the  cove- 
nant applicable  to  the  husband's  interest  only.  Brooks  v. 
Keith  turned  entirely  on  the  special  form  of  the  covenant. 

On  the  covenant  alone,  therefore,  it  is  dear  that  the  wife 
(but  for  her  minority)  would  be  bound,  and  the  mere  ab- 
sence of  a  recital  of  such  an  intention  cannot  nullify  the 
operative  words.  It  is  different  where  the  recitals  are  re- 
pugnant ;  but  the  only  argument  here  is  founded  on  the 
bare  £Eict  that  a  recital,  which  might  have  been  inserted, 
was  omitted. 

Then  as  to  the  liability  of  a  married  woman  to  elect, 
ScmU  V.  SaviU  {b),  and  Anderson  v.  Abbott  (o),  are  dear 

(a)  14  Beav.  222.  (h)  2  Coll.  721. 

(c)  23  Beav.  457. 
A  A  2 


Argument 
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authorities;  and  the  doubt  in  Ca/mphdL  v.  Ingilby,  sup- 
posiug  it  to  be  law  after  the  significant  reservation  of 
opinion  on  the  point  by  the  Court  of  Appeal,  was  founded 
solely  on  the  supposed  impracticability  of  compelling  a 
conveyance  of  realty  by  a  married  woman.  No  such  difiBl- 
culty  occurs  here. 


Mar,  2Ut.       ViCE-CHANCEIXOR  SiR  W.  PAGB  WOOD  : — 

Judgment. 

After  stating  the  effect  of  the  settlement^  His  Honour 
proceeded  as  follows : — 

The  one  question  which  arises  is,  whether  the  property 
that  has  devolved  on  Lady  Middleton  is  to  be  brought 
into  settlement  by  the  doctrine  of  election.  It  clearly  can 
be  reached  in  no  other  way,  because  the  lady  was  an  infant 
at  the  time  when  the  settlement  was  executed,  and  has  done 
no  subsequent  act  to  confirm  it. 

I  think  the  law  is  settled  on  the  authorities  beyond  all 
reasonable  doubt  A  covenant  for  the  settlement  of  future 
property,  which  purports  not  to  bind  the  wife,  but  only  to 
operate  on  property  which  may  fall  under  the  marital 
control,  will  not  affect  the  separate  estate  of  the  wife ;  but^ 
on  the  other  hand,  a  general  covenant  by  all  parties  that 
future  property  which  may  devolve  on  the  wife  shall  be 
brought  into  settlement,  will  extend  to  her  separate  pro- 
perty. In  the  last  case,  if  the  wife  was  an  in&nt  at  the 
time  of  executing  the  settlement,  she  cannot  take  the  benefit 
of  any  part  of  the  deed  without  giving  effect  to  the  whola 
Among  many  other  cajses  Anderson  v.  Abbott  is  a  clear 
authority  for  this  position,  and  I  refer  to  it  the  more  readily 
because  it  is  a  decision  of  the  same  learned  judge  who 
came  to  a  different  conclusion  on  the  peculiar  circumstances 
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which  arose  in  CampbeU  v.  Ingilhy.  In  Anderson  v.  1862.  . 
Abbott  the  Master  of  the  Rolls  held,  that  where  a  husband,  Willouohbt 
on  the  faith  of  his  settlement,  had  allowed  property  which  middletok. 
came  to  him  by  his  marital  right  to  go  to  his  wife  for  life,  j^^Z^t 
mider  the  provisions  of  the  deed,  the  wife  who  claimed  this 
life  estate  was  bound  to  allow  the  rest  of  her  property  to 
devolve  in  the  manner  proposed  by  the  settlement,  although 
she  was  an  infant  at  the  time  of  its  execution.  Campbell 
V.  IngiWy,  which  was  mainly  relied  on  in  support  of  the 
opposite  contention,  was  a  very  complicated  case,  and  the 
judgment  went  upon  various  grounds,  some  of  which  have 
no  bearing  on  the  point  before  me.  The  claimants  there 
were  appointees  of  the  wife,  and  one  question  was,  whether 
they  could  take  under  the  appointment  without  making 
compensation  out  of  the  real  estate,  which  had  not  been 
effectually  bound  by  the  settlement  The  Master  of  the 
Bolls  dwelt  much  on  the  difficulty  of  enforcing  the  doctrine 
of  election  against  a  married  woman  in  respect  of  real  estate, 
otherwise  than  by  an  acknowledged  deed.  That  difficulty, 
as  I  had  occasion  to  observe  in  Barrow  v.  Barrow  (a),  was 
surmounted  in  Savage  v.  Foster  (b),  a  case  which  is  com- 
mented on  in  Jackson  v.  Eobhxmse  (c),  where  Lord  Eldon 
observed  that  the  wife  in  that  case  had  the  power  of  con- 
veying by  fine.  The  case  before  me,  however^  does  not  raise 
this  difficulty,  which  I  have  only  mentioned  as  showing  what 
it  was  that  pressed  upon  the  mind  of  the  Master  of  the  Bolls 
in  deciding  the  case  of  Campbell  v.  Ingilby.  On  the 
appeal  before  the  Lords  Justices  the  judgment  turned  on 
totally  different  considerations,  which  have  no  bearing  on 
the  question  before  ma 

SaviU  V.  SaviU,  before  Lord  Justice  Knight  Bruce, 
when  Yice-Cfaancellor,  is  an  instance  in  which  election  was 
enforced  as  against  the  representatives  of  a  wife  who  had 

(a)  4  K.  &  J.  409.  (6)  9  Mod.  35. 

(c)  2  Mer.  488. 
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.  1862.  married  when  an  in&nt  They  were  not  allowed  to  claim 
WiLLouoBBT  real  estate  so  as  to  disappoint  the  husband,  without  making 
MiDDLETOK  compensation  out  of  the  interest  which  came  to  the  wife 
under  the  settlement  This  was  substantially  to  enforce 
the  doctrine  of  election  as  against  the  interest  taken  by  the 
wife.  Holding,  therefore,  that  the  doctrine  of  election  may 
be  applied  to  the  case  of  a  married  woman,  the  only  que»- 
,  tion  I  have  to  consider  is,  whether  the  covenant  is  in  form 
a  covenant  by  the  wife,  or  by  the  husband  alone  with  respect 
to  property  coming  under  his  marital  power. 

The  only  possible  doubt  upon  the  construction  arises  on 
the  words  which  describe  the  subject-matter  of  the  cove- 
nant as  property  which  may  come  to  the  wife  '' during 
her  intended  coverture,^'  which  may  be  supposed  to  point 
to  the  exclusion  of  the  marital  right  as  the  purpose  of  the 
covenant ;  but  this  would  be  far  too  slender  an  inference 
on  which  to  found  the  construction  of  the  clause.  On  the 
other  hand,  the  stipulation  is  in  the  passive  form — not  that 
the  husband  shall  convey,  but  that  the  property  shall  be 
conveyed — a  distinction  on  which  Vice- Chancellor  Km- 
dersley  laid  great  stress  in  Ramsden  v.  Smith,  as  taking 
that  case  out  of  the  scope  of  Butcher  v.  ButcAer.  And, 
indeed,  it  is  impossible  to  doubt  that  an  agreement  by  all 
parties  that  property  shall  be  dealt  with  in  a  particular  way, 
is  a  covenant  by  those  parties,  whose  concurrence  is  required, 
to  give  effect  to  the  provision,  with  those  who  are  to  take 
the  benefit  of  the  transfer.  Without  overruling  all  the  au- 
thorities, I  cannot  say  that  this  is  not,  on  the  face  of  it»  a  cove- 
nant by  all  parties.  It  was  contended,  that  the  intention  to 
introduce  a  covenant  by  the  wife  is  not  mentioned  in  the  re- 
cital,which  refers  only  to  a  covenant  by  the  husband ;  still  it 
would  be  very  strange  to  hold  that  the  absence  of  a  recital  of 
intention  is  to  invalidate  an  actual  covenant  Even  if  this 
argument  were  sound  in  itself,  a  complete  answer  would  be 
furnished  by  the  express  covenant  by  the  wife,  as  far  as  she 
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lawfully  oould,  to  do  all  acts  necessary  to  confirm  the  settle-        iB^a. 
ment.  That  clearly  extends  to  give  effect  to  the  whole  settle-   Wiixouohbt 
ment^  indadmg  the  provision  for  bringing  in  her  future  pro-    middletok 
perty.   On  principle,  therefore,  I  cannot  say  that  there  is  not 
an  engagement  sufficient  on  the  face  of  it  to  bind  the  wife  to 
bring  her  future  separate  estate  into  settlement,  and,  conse- 
quently, if  she  seeks  any  benefit  under  the  instrument,  she 
must  give  effect  to  the  whole  of  it^  including  the  engage- 
ment as  to  her  future  property. 

Then  the  question  arises,  what  she  is  to  do  if  she  elects 
against  the  deed.  She  says,  she  takes  under  the  deed  no* 
thing  but  a  reversionary  interest  which  cannot  be  dealt 
with,  and  certain  property  settled  to  her  separate  use 
without  power  of  anticipation.  But  the  correct  view, 
in  my  opinion,  is  this, — ^that,  when  the  doctrine  of  eleo- 
tion  intervenes,  it  takes  the  fund  out  of  the  settlement. 
ThiA  fund  cannot  be  claimed  without  giving  up  the  property 
which  is  referred  to  in  the  covenant;  and,  if  this  is  not  done, 
the  fund  becomes  in  equity  no  longer  subject  to  the  pro- 
visions of  the  settlement  It  ceases  to  be  a  settled  fund. 
The  husband  settled  it  on  his  wife  with  a  restraint  on  anti- 
cipation, on  the  faith  that  all  the  provisions  of  the  settlement 
would  be  carried  into  effect  The  wife,  therefore,  cannot 
touch  the  fund  given  to  her  for  her  separate  use  with  a 
restraint  on  anticipation,  except  by  bringing  in  the  other 
property  so  as  to  make  good  the  rights  of  all  parties  inter- 
ested under  the  deed. 

A  minor  question  was  raised,  as  to  which,  unforttmately, 
there  is  no  room  for  doubt.  The  covenant  is  express,  that 
"  any  real  or  personal  estate  '*  which  comes  to  the  wife  is  to 
be  conveyed  to  the  trustees.  However  inappropriate  such  a 
disposition  may  be  in  the  case  of  jewels  and  the  like,  I 
must  hold  that  they  are  included.  Of  course,  goods  quae 
ipso  usu  consumuntur  would  not  be  included,  but  every- 
thing else  (unless  the  election  should  be  against  the  settle- 
ment) must  pass  to  the  trustees. 
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1862.  There  will  be  a  declaration  that  Lady  MiddJeton  is 

WiLLouoHBT  bound  to  elect  either  to  give  effect  to  the  whole  Bettlement, 
or  to  avail  herself  of  the  gift  to  her  separate  use,  making 
compensation  out  of  the  interest  which  she  would  otherwise 
have  taken  under  the  settlement  to  the  extent  of  the  fund 
thereby  withdrawn  from  it.  This  will  be  without  prejudice 
to  any  question  as  to  how  &r  she  would  be  bound  by  any 
election  as  to  the  jointure  or  rent  charge. 


V. 
MlDDLETON. 

Judgment 


Mar.  m,  2  Iff. 

ITiV/— Conrfi- 
iion — Retfraint 
on  Marriage — 
Widow, 

By  a  will,  cer^ 
tain  trnsts  were 
declared  for 
the  benefit  of 
the  widow  of 
testator's 
nephew  and 
her  children, 
under  which 
the  widow  was 
entitled  to  cer- 
tain rents  of 
real  estate,  and 
to  annuities 
charged  prima- 
rily on  real 
estate,  and  to 
be  made  up,  if 
necesf^ary,  out 
of  personal 
estate,  with  a 
condition  sub- 
sequent  that 
the  trusts  for 
the  benefit  of 
the  widow 
should  cease  if 
she  married: — 
Held,  that  the 
condition  was 
valid. 
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NEWTON  V.  MARSDEN. 

A  SPECIAL  CASE. 

WUliam  Frost,  by  his  will  dated  the  1st  of  November, 
1859,  appointed  Caroline  Derbyshire,  the  widow  of  his 
nephew  John  Derbyshire,  and  certain  other  persons,  execu^ 
trix  and  executors  of  his  will,  and  devised  certain  real 
estates  to  the  said  Caroline  Derbyshire  for  life,  remainder 
to  testator's  great  nephew  William  Derbyshire  (son  of  the 
said  John  Derbyshire)^  charged  with  legacies  of  £50  each 
for  four  other  children,  John,  Joseph,  Caroline,  and  Anaiie, 
of  the  said  John  Derbyshire;  and  in  case  either  of  the 
said  legatees  should  die  under  twenty-one,  the  legacies  to 
go  over  to  their  respective  next  of  kin,  exclusive  of  their 
husbands  or  wives  and  of  the  said  Caroline  Derbyshire. 

The  testator  devised  other  real  estate  to  his  said  trus- 
tees, upon  trust  out  of  the  rents  to  pay  to  testator's 
nephew  Thomas  Frost  an  annuity  of  £8  for  life,  and 
the  residue  of  the  rents  to  the  said  Caroline  Derby- 
shire (widow),  until  his  great  nephew  the  said  William 
Dei'hyshire  should  attain  twenty-one,  if  she  should  so 
long  live,   for  the  maintenance  and  support  of  herself, 
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and  the  xmuntenanoe,  education,  and  support  of  the 
said  William  Derbyshire ;  and  on  his  attaining  twenty- 
one  then  upon  trust  out  of  the  rents  to  pay  to  the 
said  Carolvae  Derbyshire  (widow),  an  annuity  of  £6  for 
Ufe,  and  subject  thereto  for  the  said  William  Derbyshire 
absolutely.  The  testator  declared  similar  trusts  of  certain 
other  parts  of  the  said  trust  estate,  except  that  the  names 
of  brothers  and  sisters  of  the  said  William  Derbyskire 
were  inserted  in  them  respectively  in  place  of  the  said 
WiUiaTn  Derbyshire,  and  in  the  event  of  any  of  the  said 
great  nephews  and  great  nieces  dying  under  twenty-one 
leaving  issue,  the  issue  were  to  take,  and  in  the  event  of 
any  of  the  said  great  nephews  and  nieces  dying  under 
twenty-one  without  leaving  issue,  the  survivors  were  to 
taka  And  the  testator  bequeathed  his  residuary  personal 
estate  upon  trust  to  make  up  any  deficiency  in  the  rents 
for  payment  of  annuities  and,  subject  to  certain  legacies, 
unto  and  between  his  said  great  nephews  and  great  nieces 
in  equal  shares,  and  in  case  of  their  death  under  twenty* 
one  to  their  next  of  kin  exclusive  of  husbands  and  wives 
and  of  the  said  Caroline  Derbyshire  (widow),  and  of  one 
ATim  Ashton. 

And  the  will  contained  the  following  clause : — 

*'  And  I  declare  that  if  the  said  Caroline  Derbyshire 
(widow)  shall  marry  again,  then  that  the  trusts  herein- 
before contained  for  payment  to  her,  during  the  infancy  of 
the  said  William  Derbyshire,  Frederick  Derbyshire,  John 
Derbyshire,  Caroline  Derbyshire,  and  Annie  Derbyshire,  of 
the  rents  and  profits  of  the  hereditaments  and  premises 
hereinbefore  devised  to  or  in  trust  for  them  respectively, 
and  tbe  trusts  for  payment  of  the  said  several  annuities 
hereinbefore  given  to  or  in  trust  for  her  the  said  Carolme 
Derbyshire  (widow),  shall  thenceforth  absolutely  cease  and 
be  void." 


Newtom 

V, 

Mabsdbn. 
Statement 


The  testator  died  on  the  27th  of  April,  1860. 


858 


CASES  IN  CHANCERY. 

The  said  Oa/rolAne  Derbyshire  intermarried,  on  the  Snd 
of  Aprils  1861^  with  the  Defendant  Benjamvn,  Ma/rsdeTL 

The  following  questions  were  submitted/. — 

First  Whether,  by  the  said  marriage,  the  trusts  for 
payment  of  rents  to  the  said  Cardi/ne  Ma/reden  daring  the 
infancy  of  the  great  nephews  and  nieces  had  ceased  and 
become  void. 

Secondly.  Whether  by  the  said  marriage  the  trusts  for 
payment  of  annuities  to  the  said  Caroline  Alaraden  had 
ceased  and  become  void. 


Argvmmt.         Mr.  Hislop  Clark,  for  the  Plaintiffs  the  trustees. 

Mr.  ArcMhald  Smith,  for  Defendants  Jiarsden  and 
wife: — 

This  is  a  condition  subsequent  in  general  restraint  of 
marriage,  and  is  invalid. 

It  is  admitted  on  one  side,  that  if  the  person  sought  to 
be  restrained  had  been  the  testator's  widow,  the  condition 
Would  have  been  good,  and  on  the  other^  that  if  she  had 
been  a  spinster  it  would  have  been  bad  The  principle  of 
the  law  is  public  policy,  whereby  conditions  in  restraint  of 
marriage  are  generally  void.  An  exception  is  a  husband 
in  the  case  of  his  own  wife,  or  a  wife  in  the  case  of  her  own 
husband,  the  ground  of  the  exception  in  the  first  case  being 
the  interest  a  man  has  in  his  wife's  remaining  a  widow : 
Bacon's  Abridgment,  Legacies  (F.),  Orace  v.  Wehb .  (a), 
Lloyd  V.  Lloyd  (6).  A  testator  can  no  more  impose  this 
condition  on  a  widow  not  his  own  than  he  can  on  a 
widower. 


(a)  16Sim.3S4. 


(b)  2  Sim.  N.  8.  255. 
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There  ia  no  express  decision  on  the  present  i)oint,  but  the 
law  is  so  laid  down  in  Bacon's  Abridgm&fU,  Legacies  (F.),re> 
ferring  to  Chdo/phin's  Orphan's  Legacy,  pp.  45,  56,  which, 
however,  does  not  bear  it  olit ;  and  the  authority  is,  there- 
fore. Bacon's^  which  is  considerable.  Rishton  v.  Cobb  (a) 
supports  the  same  view. 

There  are  no  authorities  against  this. 

In  Scott  V.  Tyler  (6)  Lord  Thurlow  says,  "a  condition 
that  a  widow  shall  not  marry  is  not  unlawful ;  **  but  he  is 
speaking  of  the  testator's  widow,  as  appears  from  his  refer- 
ence to  the  Novels,  ch.  44,  which  relates  to  the  case  of  a 
man  imposing  a  condition  on  his  own  wife.  The  same  ob- 
servation applies  to  the  words  of  Yice-Chancellor  Wigram 
in  Morley  v.  Mermoldson  (c);  and  the  expressions  of  Lord 
Justice  Knight  Bruce,  in  Heath  v.  Leu*is  (d),  do  no  more 
than  imply  what  is  admitted,  that  the  point  has  not  been 
authoritatively  settled. 

Mr.  (7.  Chapman  Barber,  for  the  Defendants  interested 
on  &ilure  of  the  gifts  to  the  widow. 

A  condition  in  restraint  of  a  widow's  marriage  is  not 
void :  2  Ja/rm.  WiUs  («),  Scott  v^  Tyler  (b),  Morley  v.  Menr 
noldson  {c),  Heath  v.  Lender  (d). 

The  authorities  which  speak  of  the  lawfulness  of  the  con- 
dition as  regards  a  widow  never  confine  it  to  the  testator's  or 
donor's  widow.  The  difference  between  the  lawfulness  of 
the  condition  as  regards  a  first  and  a  second  marriage  is 
recognised  by  Lord  Mamsjidd,  and  Aston,  J.,  in  Lovoe  v. 
Peers  (/).  Baker  v.  White  (g)  shows,  that,  as  a  bill  to  deliver 
up  the  bond  was  sustained,  the  bond  must  have  been  valid 

(a)  9  Sim.  615.  {d)  3  DeG.  M.  &  G.  954. 

ih)  2  Bro.  G.  C.  431, 48S.  (e)  Page  40. 

(c)  2  Hare,  570.  (/)  4  Burr.  2225. 

ig)  2  Vem.  215. 
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*  l86d.  ftt  law :  Cruisers  Digest  (a).  The  cases  cited  on  the  other 
Nbwton  ^'^^  ^  ^PP^y  ^  personal  estata  This  is  a  case  of  real 
.-    ^'  estate. 


ArgmHtmL 


judffmait     Vice-Chakcellor  Sir  W.  Page  Wood  :— 

It  is  singular  that  the  point  raised  by  this  special  case 
should  never  have  been  determined ;  but  after  looking  at 
the  authorities  on  the  general  subject,  in  the  consideration 
of  which  I  have  been  assisted  in  every  possible  way  by  the 
arguments  of  counsel,  it  is  clear  to  me  that  the  specific 
point  is  new!  The  facts  are  these :  A  testator  made  the 
following  provision  for  the  family  of  a  deceased  nephew. 
He  devised  certain  real  estate  to  the  widow  for  life,  with 
remainder  to  the  eldest  son,  charged  with  legacies  to  the 
other  children.  He  gave  other  real  estate  (subject  to  a  small 
annuity)  to  the  widow  during  the  minority  of  the  eldest 
son,  for  the  maintenance  of  herself  and  the  said  son,  and,  on 
his  attaining  twenty-one,  an  annuity  was  to  be  paid  to  the 
widow  out  of  the  rents,  and  the  residue  was  to  go  to  the  son. 
Other  real  property  was  left  in  a  similar  way  for  the  benefit 
of  the  widow  and  each  of  the  other  children.  And  the  re- 
siduary personal  estate  was  bequeathed  upon  trust  to  make 
up  any  deficiency  of  the  rents  for  payment  of  the  annuities, 
and  then,  subject  to  certain  legacies^  among  the  children  in 
equal  shares. 

At  the  end  of  the  will  comes  the  following  clause : — 
[His  Honour  read  the  clause  avoiding  the  gifts  to  the 
widow  in  the  event  of  her  marriage.]  The  lady  has  mar- 
ried again,  and  the  question  is,  whether  this  condition  is 
void  as  in  restraint  of  marriage. 

There  is  no  question  here  of  a  gift  over.    Certain  rents 

(a)  Vol.  n,  Condition,  chap.  1,  sect.  66. 


JwigmnL 


CASES  IN  CHANCEEY.  361 

and  annaities  are  given  upon  trust  for  the  widow,  and  these  186S. 
are  to  cease  and  be  void  upon  her  second  marriage.  It  is  Ne^^^ 
admitted  on  the  one  hand»  that  there  is  no  precedent  for  m^bbdek. 
holding  such  a  condition  void ;  and  on  the  other,  that  there 
is  no  decided  case  which  determines  how  far  it  is  permitted 
to  impose  such  a  restraint  upon  the  marriage  of  a  widow 
After  referring  to  the  various  authorities  which  were  cited, 
I  cannot  even  find  anything  in  the  shape  of  opinion  of  a 
clear  and  definite  kind.  Mr.  ArchXbaid  Smith,  indeed,  who 
argued  against  the  validity  of  the  condition,  commenced 
by  citing  a  passage  from  Bacon*8  AbridgmeTU,  where  it  is 
said  that  such  a  condition  is  good  if  to  a  man's  own  wife, 
because  of  the  husband's  interest  in  his  wife  remaining  a 
widow  ;  but  that  if  a  stranger  gives  a  legacy  on  this  con- 
dition it  is  void,  because  there  is  no  more  reason  for  re- 
straining a  widow  from  marrying  than  a  maid.  The 
authority  referred  to  in  the  margin  in  support  of  this  view, 
Oodolphi/a'a  Orphan's  Legacy,  puts  the  case  very  differ- 
ently, and  does  not  bear  out  the  statement  in  Bacon. 
The  doctrine,  therefore,  so  far  rests  on  Ba^con's  Abridgment 
alone,  a  book  which,  though  generally  of  considerable  au- 
thority, is  not  equally  so  throughout  all  the  articlea 

The  bulk  of  the  learning  on  the  general  subject  of  con- 
ditions in  restraint  of  marriage  is  contained  in  the  case  of 
Harvey  v.  Aston  (a),  in  the  judgments  of  the  Chief 
Saron  Comyns  and  Lord  Chief  Justice  Willes,  with 
which  Lord  Hardxuicke  agreed.  The  counsel  who  argued 
that  case  evidently  felt  themselves  embarrassed,  because 
the  will  in  question  was  not  a  will  of  personalty.  At 
that  time,  at  any  rate,  a  marked  distinction  was  drawn 
(and  I  cannot  say  even  yet  that  it  is  altogether  over- 
thrown) between  the  gift  of  a  charge  on  real  estate 
and  the  bequest  of  a  legacy  out  of  personal  estata  It 
was  a  moot  question,  to  what  extent  the  Courts  would 

(a)  1  Atk.  361 ;  Com.  R.  726. 
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follow  the  rules  of  the  canon  law  in  cases  of  realty,  how- 
ever much  they  might  be  disposed  to  do  so  in  respect  of 
personal  estate,  for  the  purpose  of  preserving  uniformity  of 
decision.  Even  as  regards  personalty,  the  strict  rule  of  the 
canon  law  was  not  adhered  to ;  and  in  cases  of  real  estate 
there  was  still  less  reason  for  regarding  it. 

What  Chief  Baron  Comyns  says  in  his  own  report  of  his 
judgment  in  Bai'vey  v.  Aston  (a),  is,  that  the  principal  ob- 
jection was,  that  by  the  civil  law  a  condition  not  to  marry 
without  consent  was  void,  that  the  rule  was  adopted  by  this 
Court,  and  that  the  civil  law  made  no  distmction  between 
conditions  precedent  and  subsequent    Then,  afler  referring 
to  and  adopting  an  observation  of  Sdden,  to  the  effect  that 
the  common  law  was  not  to  be  changed  by  the  civil  law,  but 
that^  in  the  absence  of  any  express  rule  of  the  common  law^ 
the  civil  law  had  been  followed,  he  says  that  this  had  been 
done  in  regard  to  the  condition  of  not  marrying  without 
consent,  annexed  to  a  pecuniary  legacy  without  a  gift  over ; 
but  that  the  nile  was  rejected  where  there  was  a  gift  over. 
Then  he  goes  on  to  explain  the  origin  of  the  rule  in  the 
Roman  law.     Thus  he  sajs,  that  two  ways  were  employed 
for  defeating  the  legitima  portio  of  the  heirs,  which  was 
payable  on  marriage^  when  they  went  into  another  family 
— first  by  giving  it  on  condition  they  should  not  marry  ; 
secondly,  by  preventing  their  marriagCL     Both  of  these 
were  endeavoured  to  be  remedied  by  the  Lex  Julia,  which 
provided     "Qui    caelibatus    aut    viduitatis    conditionem 
haeredi    legatariove    injunxerit^    hsree    legatariosve    ea 
conditione  liberi    sunto.''    Then    he  mentions,    that  the 
branch  of  the  Lex  Julia   which  made  void  conditions 
prohibitory  of  marriage  annexed    to    a  legacy  referred 
to  total  prohibition  only,    aud  extended  to  prohibitions 
to  widows  as  well   as  maidens.      But  he  adds,  in  re- 
spect to  widows  it  was  soon  after  dispensed  with ;  and 


(a)  Com.  B.  734. 
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therefore,  that  if  a  man  gave  a  legacy  to  his  wife  on  eon* 
dition  that  if  she  married  it  should  go  to  another,  0ai^b8 
proQOttnoed  in  £ivour  of  the  validity  of  the  condition.  And 
though  such  a  condition  was  mentioned  as  void  si  mulieri 
legatur  (a),  yet  he  says,  Oothofred  in  his  notes  asks  quid  si 
uxori  ?  and  answers,  si  nupserit  cogenda  est  That  bears  on 
the  argument  that,  when  a  widow  is  thus  spoken  of,  the 
donor's  own  widow  is  always  meant  C.  B.  Comyna  then 
refers  to  the  Novels,  lib.  22,  ca  43,  44,  to  show  that  the 
law  was  abrogated  in  respect  of  legacies  to  a  wife,  lliere  the 
Lex  Julia  MisceUa  is  referred  to,  which  allowed  a  woman  to 
marry  again  and  retain  her  husband's  legacy  (notwith- 
standing a  prohibition  of  marriage)  on  swearing  within  a 
year  "  qoia  ex  filiorum  causa  hoc  ageret,"an  expression  which 
is  somewhat  ambiguous,  and  may  refer  either  to  existing  or 
future  children.  The  chapter  of  the  Novels  concludes  with 
some  very  reasonable  observations — "Non  enim  voliunus 
deficientium  nihil  illicitum  habentes  voluntates  frustrarL 
Si  enim  diceremus  oportere  mulierem  omnino  viro  prseci- 
piente  non  nubere  hoc  custodire ;  pro  amaritudine  habuisset 
hoc  merito  lex :  nunc  autem  cum  secundo  prsesto  sit  lex, 
scilicet  ut  si  voluerit  nubere,  accipiat  quod  relictum  est : 
novissimi  sceleris  est  despicere  voluntatem  defuncti  ita 
fluctuantem  ut  ei  detur  licentia  nubendi  et  acdpiendi 
quod  relictum  est,  et  per  omnia  contristandi  priorem 
maritum." 

The  good  sense  of  the  doctrine  is,  that  the  widow  has  the 
option  either  of  remaining  a  widow  or  giving  up  the  legacy. 
Then  C.  B.  Comyns  further  refers  to  the  Orphan's 
Legacy  (b)  where  it  is  said,  that  although  a  condi* 
tion  directly  contrary  to  marriage  annexed  to  a  legacy  in  a 
will  is  a  void  condition,  yet  the  civil  or  rather  the  canon 
law  doth  distinguish  in  this  point  between  a  virgin  and 
a  widow,  and  says  that  such  conditions  against  marriage  (as 

(a)  Dig.1.  35,  Ut.  1, 1. 22.  {h)  Part  3,  e.  17,  sect.  9. 
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to  a  virgin)  are  void,  but  allows  them  as  to  widows,  specially 
if  the  legacy  be  given  by  a  husband  to  his  own  wife  or  by  a 
son  to  his  mother.  That  observation,  therefore,  does  not 
apply  exclusively  to  the  case  of  a  man's  own  widow,  because 
it  includes  also  legacies  by  a  son  to  his  mother  ;  though  I 
am  not  aware  of  any  other  authority  for  a  special  exception 
in  the  latter  casa 


In  Loioe  v.  Peers,  the  question  arose  upon  a  bond 
conditioned  for  payment  of  «&I000  on  the  obligor  marrying 
any  one  except  the  obligee.  This  was  held  void,  the  re- 
straint there  being  on  the  marriage  of  a  man. 

Baker  v.  White  is  not  so  strong.  That  was  a  case  of 
mutual  bonds  between  a  man  and  a  widow  for  payment  of 
penalties  by  whichever  should  marry  again,  and  the  bonds 
were  cancelled.  That  was  a  mere  wager  ;  but,  looking  at 
the  report  in  Vernon,  it  does  not  appear  very  clearly 
what  were  the  precise  grounds  of  decision,  whether  the 
principle  of  public  policy  or  the  fraudulent  character  of 
the  transaction.  But  in  Loite  v.  Peers,  Lord  Mansfield 
and  Mr.  J.  Aston,  commenting  on  Baker  v.  White,  refer  to 
the  circumstance  that  the  marriage  sought  to  be  restrained 
was  that  of  a  widow;  and  Lord  Mansfi^d  observes  "  there 
is  a  diift  rence  between  a  restraint  of  a  first  marriage,  and 
the  restraint  of  a  second  marriage  ; "  and  Mr.  J.  Aston 
says,  that  the  restraint  of  a  first  marriage  is  contrary  to 
the  policy  of  the  law,  the  public  good,  and  the  interests  of 
society;  though  the  frequent  customs  of  copyholds  intimate 
that  the  restraint  of  a  second  is  not  so.  I  find,  therefore, 
both  these  Judges  drawing  a  distinction  between  restraints 
on  first  and  second  marriages,  and  one  of  them  assigning 
reasons  for  it.  Lord  Cranworth,  however,  in  Lloyd  v. 
Lloyd,  puts  the  doctrine  principally  on  the  sort  of  interest 
which  the  husband  is  supposed  to  have  in  his  wife's  widow- 
hood.   But  there  is  no  reason  why  a  testator  should  compel 
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bis  own  widow  to  abide  by  a  condition  contrary  to  the 
policy  of  the  law,  which  he  could  not  enforce  upon  a 
stranger.  If  the  policy  of  the  law  is,  that  all  people, 
whether  widows  or  single  persons,  should  marry,  that  is  as 
much  defeated  by  a  condition  against  marriage  imposed 
by  a  husband  on  his  own  wife  as  in  any  other  casa 
K  the  question,  therefore,  turns  on  any  such  broad  prin- 
ciple of  public  policy  as  this,  I  do  not  see  how  it  can  be 
said  that  such  policy  does  not  apply  to  a  man's  own 
widow.  The  common  law  seems  always  to  have  allowed 
certain  restraints  of  an  analogous  character  in  respect  of 
widows,  and  to  have  admitted  distinctions  between  the 
cases  of  widows  and  spinsters. 

I  come  now  to  Scott  v.  Tyler,  in  which  an  elaborate  judg- 
ment was  given  by  Lord  ThurlotVf  which  is  reported  in  2 
Dick.  712.  In  the  course  of  this  Lord  Thurlow  says,  that 
by  the  canon  law  all  conditions  in  restraint  of  marriage  are 
void.  Then  he  explains  how  the  doctrine  arose  that  devises 
of  land  should  follow  the  common  law,  and  legacies  of  money 
should  follow  the  canon  law.  Then  he  says^  that  the 
canon  law  may  be  explained  by  the  civil  law,  and  quotes 
the  Lex  Julia,  pointing  out  that  on  the  principle  of  pre- 
venting evasion  all  distinction  was  abolished  between  con- 
ditions precedent  and  subsequent ;  and  adds,  that  on  the 
other  hand  the  ancient  rule  of  the  civil  law  has  suffered 
much  limitation  in  descending  to  us^  and  that  the  case  of 
widowhood  was  altogether  excepted  by  the  Novels,  injunc- 
tions to  keep  that  state  having  been  made  lawful  That 
certainly  refers  to  the  case  of  a  gift  by  the  husband  to  his 
own  widow,  though  the  policy  on  which  the  law  was 
founded  admits  of  a  much  wider  application. 

In  Stackpole  v.  Beaumont  (a)  Lord  Loughborough  makes 
these  strong  observations—"  How  it  should  ever  have  come 
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1862.  to  be  a  rule  of  decision  in  the  Ecclesiastical  Court  is  im« 
possible  to  be  accounted  for  but  upon  this  circumstance, 
that,  in  the  unenlightened  ages^  soon  after  the  revival  of 
letters,  there  was  a  blind  superstitious  adherence  to  the 
text  of  the  civil  law.  They  never  reasoned,  but  only 
looked  into  the  books,  and  transferred  the  rule,  without 
weighing  the  circumstances,  as  positive  rules  to  guide  them. 
It  is  beyond  imagination,  except  for  that  circumstance, 
how  in  a  Christian  country  they  should  have  adopted  the 
rule  of  the  Roman  law  with  regard  to  conditions  as  to 
marriage.  First,  where  there  is  an  absolute  unlimited 
liberty  of  divorce  all  rules  as  to  marriage  are  inapplicable 
to  a  system  of  religion  and  law  where  divorce  is  not  per- 
mitted. Next,  the  favour  to  marriage  and  the  objection  to 
the  restraint  of  it  was  a  mere  political  regulation,  applicable 
to  the  circumstances  of  the  Roman  empire  at  that  time, 
and  inapplicable  to  other  countrie&  After  the  civil  war  the 
depopulation  occasioned  by  it  led  to  habits  of  celibacy.*' 
And  then  he  goes  on  to  refer  to  the  Julian  law,  and  the  Lex 
Fapia  Poppoea,  by  which  heavy  impositions  were  laid  on  celi- 
bacy ;  and  it  is  to  be  observed,  that  Lord  Loughborough 
does  not  say  a  word  to  depreciate  the  value  of  the  civil  law 
-  generally,  though  he  points  out  the  inapplicability  to  a 
Christian  country  of  those  particular  provisions  against 
restraints  on  marriage. 

However,  the  law  must  be  taken  to  be  settled  as  to  males 
and^unmarried^ women  that  you  cannot  impose  on  them  a 
I  condition  in  restraint  of  marriage,  such  as  occurs  in  the 

I  will  before  me.     What  I  am  now  asked  to  do  is,  to  extend 

this  rule  for  the  first  time  to  a  restraint  on  the  marriage 
of  a  widow.  There  is  no  authority  for  doing  so,  and  the  dicta 
upon  the  whole  are  rather  the  other  way.  I  have  men- 
tioned Godolphin,  and  I  might  also  have  referred  to  a  case 
cited  by  Mr.  Barber  of  Morley  v.  Rennoldson,  where  ST.  C. 
Wigram  speaks  of  widowhood  generally  as  constituting  the 


CASES  IN  CHANCERY. 


367 


exception  to^e  rule.    This  of  course  is  open  to  tiie  sug- 

gestion  made  wiiiT  reference  to  other  observations  of  the 

same  kind,  that  it  must  be  considered  as  pointed  at  the  case 

of  a  gift  to  the  donor's  widow,  and  also  to  the  observation 

that  it  was  extra-judicial.    But  the  yice-Chancellor  was  ex- 

I  tremely  careful  in  the  statement  of  the  general  doctrines 

!  which  he  laid  down,  and  he  certainly  does  not  mention  any 

j  such  limitation  as  is  suggested. 

For  myself,  I  cannot  see  why  a  husband  should  be  allowed 
to  impose  a  condition  contrary  to  the  genend  policy  of  the 
law,  unless  you  put  it  as  Lord  Cranworth  did,  on  the  ground 
that  the  husband  is  supposed  to  have  an  interest  in  his  wife 
remaining  a  widow,  and  that  this  consideration  is  sufficient 
to  counteract  the  general  policy  of  the  law.  The  only  solid 
foundation  that  I  can  discover  for  any  such  supposed  interest 
rests  upon  the  interests  of  the  children  ;  and  in  the  case 
now  before  me  this  applies  much  in  the  same  way  as  in  the 
ease  of  a  husband  providing  for  his  wife  and  family.  The 
property  here  is  given  by  a  will  curiously  framed,  for  the 
purpose  of  providing  for  the  widow  and  family  of  a  deceased 
nephew.  The  testator  puts  himself  as  it  were  in  loco  paren* 
tis  to  the  children,  and  not  knowing  what  course  a  step-father 
might  take,  he  directs  that  the  mother's  interest  shall  cease  on 
her  second  marriage  ;  and  indeed,  in  such  a  case  as  the  second 
marriage  of  a  mother  who  has  been  appointed  guardian  of 
her  infant  children,  this  Court  attaches  so  much  weight  to 
the  circumstance,  that  it  requires  a  new  appointment  to  be 
made. 

It  seems  to  me,  that  the  real  principle  in  the  case  of  a 
gift  by  a  husband  is,  that  the  condition  is  not  regarded  as 
an  arbitrary  prohibition  of  marriage  altogether,  but  the  con- 
ditional gift  is  considered  as  made  to  the  widow  because 
she  is  a  widow,  and  because  the  circumstances  would  be 
entirely  changed  if  she  entered  into  a  new  relation.  The 
very  same  consideration  applies  to  this  gift ;  and  I  think 
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1863.  it  would  be  reasonable  on  a  will  of  this  kind  to  hold 
that  the  case  falls  within  the  principle  which  govems  a 
gift  to  a  man's  own  widow.  But  I  prefer  to  rest  my 
JndQuutu,  d^^sion  on  what  is  perhaps  the  safer  as  well  as  the  broader 
gromid,  namely,  that  there  is  no  authority  in  the  common 
law,  independently  of  the  civil  law,  for  saying  that  a  condi- 
tion restraining  the  marriage  of  a  widow  is  void;  and  having 
regard  to  the  observations  of  Lord  Loughhoroughy  I  do  not 
hesitate  to  say,  that  I  shall  not  introduce  any  new  doctrine 
to  carry  the  rule  of  avoiding  restraints  on  marriage  beyond 
the  limits  of  the  old  authorities.  As  an  instance  of  the 
way  in  which  the  old  common  law  dealt  with  this  subject,  I 
may  refer  to  the  Year  Book  of  the  48rd  of  Ed.  3,  Hil.  Term, 
13,  where  I  find  a  case  of  replevin,  in  which  the  distress 
was  justified,  because  it  was  alleged  that  by  the  custom  of 
the  manor  any  person  who  married  himself,  or  made  his 
son  or  daughter  marry,  without  licence  of  the  lord,  was 
liable  to  a  fina  The  judges,  whether  rightly  or  wrongly, 
treated  the  case  in  this  singular  way:  they  said  it  was 
a  condition  to  which  no  freeman  could  be  subjected,  though 
it  might  be  good  as  to  villeins,  because  the  lord  might  do 
as  he  pleased  with  a  villein. 

I  see  no  objection  on  principle  to  the  condition,  bearing 
in  mind  that  the  widow  has  always  the  option  of  marryiDg 
again  and  giving  up  the  bounty.  With  respect  to  the 
authorities  none  can  be  found  in  which  it  has  been  held 
that  such  a  condition  is  void  in  the  case  of  a  widow,  and  I 
am  not  disposed  to  make  the  first  precedent  for  such  a 
doctrine.  The  answer  to  the  case  will  therefore  be,  that  the 
trusts  in  favour  of  the  widow,  both  of  the  rents  and  the 
annuities,  ceased  on  her  second  marriage. 
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SLADEN  V.  SLADEN.  •^•«*  ^ 

c/b&ffPHi9£ADi^i^,  by  hiflwiUdatad  the  14ih  of  October,  GoiTJ^ 
1822.  after  other  devises  in  strict  settlement  of  property  ^     ^\  ^ 

x-    x-      .^    Devise  of  free- 
not  in  the  county  of  Ken%  made  the  following  devise  of  hold  and  iease- 

certain  freehold  and  leasehold  houses  in  FclkestoTie,  in  the  Kent^  BtAot 

county  of  Kmt:  "To  my  daughter  Mary  SUxdm,  and  f^i®^^^^^''''^ 

her  assigns,  for  and  during  the  term  of  her  natural  life/'  limitation  to 

and  after  her  decease  ''  unto  all  the  child  and  children,  both  right  heirs,  the 

male  and  female,  of  my  scdd  daughter  Mary  Sladen,  law-  Sning^a  rimi- 

fully  begotten,  equally  to  be  divided  between  them,  share  1""  disposition 

and  share  alike,  as  tenants  in  common,  and  not  as  joint  holds  in  K&u 

tenants,  and  the  heirs  of  their  respective  bodies  issuing ;  of  \he\aiti!^^ 

and  in  case  any  of  them  shall  happen  to  die  without  issue,  ^J^^lj^i^j^ 

then  as  to  the  part  or  share  or  parts  or  shares  of  such  }\eir  was  en- 

child  or  children  so  dying,  or  whose  issue  shall  £ul,  to  the 

use  of  the  survivois  or  survivor  and  others  and  other  of 

them,  and  the  heirs  of  their  respective  bodies;  and  if  there 

shall  be  &ilure  of  issue  of  all  the  said  children  but  one, 

or  if  there  shall  be  but  one  child,  then  to  the  use  of  such 

remaining  or  only  child,  and  the  heirs  of  his  or  her  body 

issuing ;  and  for  default  of  such  issue  to  the  use  of  my  own 

right  heirs  for  ever.*'  - 

The  will  also  contained  the  following  gift  : — '*  I  give  and 
devise''  my  leasehold  tenement  in  the  parish  of  Ghartham 
in  the  county  of  Kent  "unto  my  son  in  law  William 
Smith,  and  my  said  daughter  Caroline  Matilda  his  wife, 
for  and  during  the  term  of  their  natural  lives,  if  my  estate 
and  interest  therein  shall  so  long  continue."  ..."  And 
from  and  after  the  decease  of  the  survivor  of  them  the 
said  TT.  Smith  and  Caroline  Matilda  his  wife,  I  give 
and  devise  the  said  leasehold  tenement  unto  the  first  son 
of  the  body  of  my  said  daughter  Ca/roUne  Matilda  already 
begotten  or  to  be  begotten,  and  the  heirs  male  of  the  body 
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of  such  first  son  lawfully  issuing,  for  and  during  all  the 
then  residue  and  remainder  of  my  estate  and  interest 
therein.    And  for  default  of  such  issue  then  1  give  and 
devise  the  same   leasehold    premises    unto    the    second, 
third,     fourth,     fifth,     sixth,     seventh,    eighth,    ninth, 
and  all   and   every   other    son   and  sons   of    the   body 
of  my  said   daughter   Cardme  MatUda,  severally,  suc- 
cessively, one  after  another,  as  they  and  every  of  them 
shall    happen    to  be  in    priority   of    birth    and    senio- 
rity of  age,  and  the  several  and  respective  heirs  male 
of  the  body  and  bodies  of  all  and  every  such  respective  son 
and  sons  lawfully  issuing,  the  elder  of  such  sons  and  the 
heirs  male  of  his  body  being  always  preferred  and  to  take 
before  the  younger  of  such  sons  and  the  heirs  male  of  his 
or  their  respective  body  or  bodies  issuing,  for  and  during  all 
the  then  residue  and  remainder  of  my  estate  and  interest 
therein.     And  for  default  of  such  issue,  then  I  give  and 
devise  the  same  leasehold  premises  unto  and  amongst  all 
and  every  the  daughter  and  daughters  of  my  said  daughter 
Caroline  Matilda  already  begotten  or  to  be  begotten,  for 
and  during  all  the  then  residue  and  remainder  of   my 
estate  and  interest  therein.     And  for  default  of  such  issue, 
then  I  give  and  devise  the  same  leasehold  premises  unto  the 
right  heirs  of  me  Joseph  Sladen,  for  and  during  all  the  then 
residue  and  remainder  of  my  estate  and  interest  therein.'' 


The  testator  died  in  18^7  le9,ving  Joseph  Sladen  his 
eldest  son  and  heir  at  law,  and  the  said  Joseph  Sladen  and 
John  Baker  Sladen  his  gavelkind  heirs. 


The  said 
had  issue. 


Mary  Sladen  died  in  1861  without  having 


Joseph  i^den,  the  son,  died  in  1855,  having  bequeathed 
his  residuary  personal  estate  to  the  Plaintiffs,  but  intestate 
afi  to  the  freehold  house  in  Folkestone.  The  Plaintifb  were 
his  heirs  in  gavelkind 
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John  Baker  Sladen  died  in  I860,  having  devised  and        1862. 
bequeathed  all  his  real  and  personal  estate  to  the  Defen- 
dants, who  were  also  his  executora 

The  bill  prayed  a  declaration  that  the  Plaintiffi  as  red-     Staitmmi. 
duaiy  legatees  and  gavelkind  heurs  of  Joseph  Sladen  the 
son,  were  entitled  to  the  said  freehold  and  leasehold  houses 
in  Folkestone. 


Mr.  Hchhouae^  and  Mr.  Sladen,  for  the  Plaintiffs : —  ArgwMhU 

The  words  'right  heirs '  in  the  ultimate  gift  of  the  Folke- 
stone houses  must,  as  matter  of  construction,  be  read  heirs 
at  law. 

The  grand  scheme  of  the  will  is  to  limit  the  property, 
whether  in  or  out  of  Kervt,  in  strict  settlement^  showing 
no  regard  for  the  principle  of  gavelkind;  and  the  word 
'  heu^ '  must,  therefore,  bear  its  ordinary  meaning. 

The  leasehold  also  goes  to  the  heir.  It  would  be  so  if 
the  subject  of  the  gift  were  money :  De  Beauvovr  v.  De 
Beauvoir  (a);  and  a  fortiori,  where  there  is  a  common  gift 
of  leaseholds  and  freeholds  together.  The  term '  right  heirs  * 
is  a  mere  designatio  personam,  and  must  have  its  ordinary 
meaning :  Counden  v.  Gierke  (6).  Roberta  v.  Dixwell  (c) 
went  upon  the  fact  that  socage  and  gavelkind  lands  were 
intermixed.  So  here  there  are  leaseholds  and  freeholds  in- 
termixed.   Thorp  v.  Owen  (d)  is  also  in  point. 

[They  also  cited  Robinson  on  Gavelkind  (e),  and  Co.  LitL 
10.  a,  22.  b.] 

Mr.  G.  HaU  and  Mr.  Casson,  for  the  Defendants  :-:- 

As  to  the  leaseholds,  there  was  a  joint  tenancy,  and  we 


(a)  15  Sim.  163. 
(by  Hobart,  29. 


(e)  3rd  Ed.  p.  156. 


(c)  1  Atk.  607. 

(d)  2  Sm.  &  a.  90. 
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take  by  survivoisfaip.  As  to  the  freehold,  we  are  entitled 
to  a  moiety  under  the  will  of  J.  B.  Sladen.  Under  the 
old  law,  before  8  &  4  Will  4,  c.  106  (1833),  the  heir 
took  by  decent;  and  therefore,  this  being  a  devise  of  gavel- 
kind land  to  the  testator's  right  heirs,  the  heirs  in  gavel- 
kind take  by  descent  All  the  authorities  on  the  other  side 
relate  to  the  heirs,  not  of  the  testator,  but  of  a  stranger. 

[They  cited  Buchcman  v.  Harrison  (a),  Davis  v.  Kirk  (6), 
Crump  V.  Norwood  (c),  Owynne  v.  Muddock  (d).] 

Mr.  Hobfumse  Id  reply. — The  old  rule  as  to  the  heir 
taking  by  descent  is  a  rule  of  law,  which  cannot  be  applied 
until  the  construction  ia  first  ascertained.  To  rely  on  this  is 
to  beg  the  question  whether  the  persons  meant  are  or  are 
not  the  gavelkind  heirs,  who  would  be  entitled  by  descent. 
The  very  same  phraseology  is  used  in  the  gift  of  the 
Cha/rtham  leasehold,  where  the  testator  is  not  dealing  with 
descendible  property  at  all.  There  can  be  no  doubt  there 
that  the  heir-at-law  is  designated,  and  the  same  construc- 
tion musl  be  adhered  to  throughout  the  wilL  Buchanan 
v.  Harrison  only  decides,  that,  where  a  legal  interest  is 
given  to  the  heir  as  trustee,  the  equitable  interest  descends, 
if  not  given  away ;  and  Davis  y.  Kirk  turned  on  the  fact 
that  the  descent  was  broken  by  the  devise.  Crump  y. 
Norwood  does  not  decide  the  point  at  all.  It  was  as- 
sumed that  the  estate  vested  in  the  same  person  whether 
as  heir-at-law  or  as  heir  in  gavelkind.  Oibbs,  C.  J.,  ex- 
pressly guards  himself  against  deciding  this  question.  The 
presumption  is,  that  when  a  testator  speaks  of  his  own 
right  heirs,  he  means  to  point  to  his  heir-at-law,  though 
it  may  be  otherwise  when  the  word  is  used  with  reference 
to  the  measure  of  an  estate  in  land.  The  rule  of  law 
relied  on,  therefore,  has  no  application. 


(a)  1  Jo.  &  H.  662. 
(h)  2  K.  «c  J.  391. 


(c)  7  Taant.  362. 
(<0  14  Yes.  488. 
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Yice-Chancellob  Sir  W.  Page  Wood:— 

I  think,  that,  considermg  the  manner  in  which  the  testator 
has  mixed  the  freehold  and  leasehold  estates,  he  must  be 
taken  to  have  meant  by  the  ultimate  gift  to  designate  his 
heir-at-law.     In  the  absence  of  any  such  circumstance  I 
should  be  inclined  to  hold  that  the  gavelkind  heirs  would  be 
entitled.   The  question  is  one  wholly  of  intention ;  and  I  do 
not  see  how  any  intention  can  be  presumed,  except  to  point 
to  the  heir-at-law.     He  must  have  intended  something  to 
pass  by  the  will,  and  not  merely  that  the  old  use  should  re- 
main.   That  is  obvious  from  the  leasehold  and  freehold  pro- 
perty having  been  mixed  together.    This  view  is  corrobora- 
ted by  the  drciunstance,  that,  in  disposing  of  the  Chwrtham 
leaseholds    by  themselves  the  testator   limits  them  ulti- 
mately in  the  same  way  to  his  own  right  heirs,  showing  that 
in  using  this  phrase  he  was  minded  to  dispose  of  this 
property,  and  not  merely  to  aoUw  it  to  descend.     Unless 
I  give  this  effect  to  the  words  'right  heirs'  throughout^  I 
must  hold  that  the  testator  meant  to  die  intestate  as  to 
one  subject,  and  to  pass  the  other  by  the  very  same  words. 
I  think,  therefore,  that  the  way  in  which  the  leasehold  and 
freehold  property  is  mixed  together,  gives  to  the  words  an 
interpretation,  which,  if  it  had  been  a  simple  devise  of  free- 
holds in  gavelkind,  they  might  not  perhaps  have  borne, 
though  as  to  this  point  I  do  not  express  any  opinion. 

ThQre  will  be  a  declaration,  that,  according  to  the  true 
construction  of  the  will,  the  leasehold  and  freehold  property 
in  Folkestone  passed  to  JoeepA  Sladen  the  son,  as  testator's 
heir-at-law. 


186S. 

SLAIUEir 

SuLBsir. 
JTiMC^meiit 


374  CASES  m  CHAlfOEBT. 

186S. 

FA.  VIA. 

Bankrupt-  MATHER  V.  LAY. 

Bankruptcif 
Con$oUJation     fTI 

Act  (12  #  13     ±  HIS  ^as  a  bill  filed  by  Jane  Simmons,  a  married 

Fid.  c.  106),  ,    ,  ^  /  .  ,  ,       - 

OrderandDis-   womaD,  and  the  trustee  of  her  mamage  settlement  dated 

o^er/hr^aU  ^^^  ^9^^  of  April,  1859;  the  first  limitation  of  which  was  a 
-^wrisdictum.  \^q  estate  for  the  separate  use  of  the  wife,  followed  by  a 
the  Conrt  of  power  of  sale  to  be  exercised  at  the  request  of  the  wife,  and 
2l?Wod/^  *e  proceeds  to  be  paid  to  her  on  her  receipt  *  The  Defen- 
as  in  the  re-      j|^|j  ^^3  i\^q  assignee  of  the  husband,  who  became  bank- 

pnted  owner-  ° 

ship  of  a  bank-   rupt  ou  the  1 2th  of  November^  1861. 

rnpt  18  ez  parte; 

^StbS'iji.*        The  bill  alleged,  that  before  the  bankruptcy  the  trustee, 

C^  brae"**  ^^^  ^^  ^^®  proceeds  of  a  sale  of  the  trust  property,  purchased 

owner.  certain  furniture  partly  firom  tradesmen  and  partly  at  a  sale 

Chancery  ^^  uudor  an  exocution  levied  against  the  husband.    The  De- 

r'^^twiSstond-  ^®°^*"^^  allied  that  the  money  had  been  given  by  the  wife 

ing  nioh  order)  to  her  husband,  and  the  fiimiture  bought  by  him.    This  fur^ 

saleand deter-  niture  was  used  in  a  lodging-house  inhabited  by  Mrs. 8irr^ 

S™e*Mrtiel!**  ^'wm*  and  her  husband,  the  business  being  carried  on,  accord- 

An  applica-  ing  to  the  Plaintiff's  allegation^  by  the  wife  with  her  separate 

owner'to  the  ^  property,  but,  as  the  Defendant  alleged,  by  the  husband. 

Conrt  of  Bank- 

Ito'^fp^Jied-  ^®  Defendant  Lay  claimed  the  furniture  as  in  the 
ingsAeidnotto  order  and  disposition  of  the  bankrupt;  and  on  the  4th  of 
Bubieqnent  biu  February,  1862,  an  order  of  the  Court  of  Bankruptcy 
to^ta7*a°MJel  "^^  obtained  by  him,  directing  that  the  furniture  should 
be  sold  for  the  benefit  of  the  estate. 

It  appeared  in  evidence  that  the  Plaintiff  had  applied  to 
the  Court  of  Bankruptcy  for  a  stay  of  proceedings,  but  had 
not  otherwise  submitted  to  the  jurisdiction.  The  bill  al- 
leged, that  Lay  was  the  only  creditor  who  had  proved, 
that  he  knew  the  circumstances  under  which  the  furniture 
was  bought  by  the  trustee,  and  that  no  other  creditor  had 
given  credit  to  the  bankrupt  on  the  faith  of  his  aUeged 
possession  of  these  goods. 
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The  prayer  of  the  bill  was  for  an  injunction  to  reetrain 
the  sale  of  the  furniture  by  Lay,  and  for  declarations  esta- 
blishing the  claims  of  the  Flainti£b  under  the  marriage 
settlement.  There  was  considerable  conflict  of  evidence  on 
several  points,  but  the  material  question  was  as  to  the  effect 
of  the  order  of  the  Court  of  Bankruptcy. 
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Mr.  RoUj  Q.O.,  and  Mr.  Ma/rten,  for  the  FlaintifEs, 
moved  for  an  injunction  according  to  the  prayer : — The 
order  of  the  Court  of  Bankruptcy  for  the  sale  of  goods 
claimed  by  the  assignee  as  in  the  bankrupt's  order  and 
disposition  is  ex  parte,  and  cannot  alter  the  rights  of 
the  true  owners.  Every  question  of  this  kind  is  left 
open,  and  this  Court  has  jurisdiction,  notwithstanding  the 
order,  to  protect  the  property  pending  the  question  of  right: 
£x  parte  Lucas  (a),  Ex  parte  Wood  (6). 

Sir  jET.  Cavma,  Q.  C,  and  Mr.  W.  H.  Terrell,  for  the  De- 
fendant : — 

The  order  of  the  Court  of  Bankruptcy  not  having  been 
appealed  against  is  conclusiva  It  could  only  be  ques-. 
tioned  by  proceedings  in  Bankruptcy,  and  this  Court  has 
no  jurisdiction  to  restrain  a  sala  The  PlaintiGEB  have  sub- 
mitted to  the  Bankruptcy  jurisdiction  by  applying  for  a 
stay  of  proceedings,  and  could  only  have  relief  by  appeal ; 
12  &  18  Vict,  a  106,  a  12. 


ulr^ifflMJi^ 


Yicb-Chancelloe  Sib  W.  Page  Wood:— 

I  have  no  doubt  as  to  the  jurisdiction.  The  Commis- 
sioner in  Bankruptcy  has  made  an  order  for  sale,  because 
such  an  order  is  necessary  in  every  case  to  enable  the 


(a)  3  D.  G.  &  J.  113. 


(h)  4D.G.M.&G.S61. 
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assignee  to  assert  his  claim  to  property  as  in  the  reputed 
ownership  of  the  bankrupt.  I  think  it  clear  that  the  order 
could  not  be  discharged  on  appeal,  and  that  it  was  properly 
made  on  an  ex  parte  application.  There  may  be  some 
question  whether  it  would  not  be  competent  for  the  true 
owner  to  make  an  application  to  the  Lords  Justices  to  stay 
the  execution  of  such  an  order.  But  it  is  clear^  that  by 
that  order  nothing  was  done  to  conclude  the  rights  of  these 
Flaintifib  whatever  they  may  be,  and  at  the  proper  time 
this  Court  is  bound  to  determine  them. 

His  Honour,  after  discussing  the  evidence  on  the  matter 
in  dispute,  made  an  order  for  eai  injunction. 


Rb  south  lady  bertha  mining  company. 

X  HIS  was  a  petition  to  wind  up  the  South  Lady  Bertha 
Mvaing  Compa/ny.  The  company  was  formed  subsequently 


JuMUih, 

Joint  Stock 
Comptmy-^ 
Winding-up-^ 
Stannaries — 
Statutes--' 
12^13  Viet 
c  108 — 18^19 

Fte/.c.  32—20  to  the  Joiut  Stock  Companies  Winding-up  Amendment 

Mr  31  Vit*t  c  78  «»      * 

The  proviao  •  *^^^'  18^7,  for  the  purpose  of  working  mines  in  Devon 
oontainedintbe  under  the  cost-book  principle.    The  petition  was  presented 

In' md  iDflT*  up 

Amendment  by  persons  who  had  once  held  shares  to  the  extent  of  more 

quiring  th'epe-  *^^^  one-tenth  of  the  whole  amount ;  but,  before  the  pre- 

titioner8(inthe  sentation  of  the  petition,  the  petitioners  had  relinquished  a 

book  mines  large  number  of  shares,  and  were  not  owners  of  one-tenth  in 

within  the  juris- 
diction of  the 

Court  of  Stannaries  in  Cornwall  to  be  owners  of  one-tenth  of  the  shares,  is  not  extended  to 
mines  in  Devon  hy  the  18  &  19  Vict  c.  12,  which  brought  that  county  within  the  Stannary 
jurisdiction.  Semble,  also,  the  said  proviso  is  not  repealled  by  the  20  &  21  Tict.  c.  78,  s. 
12,  which  requires  the  leave  of  the  Court  of  Chancery  or  the  certificate  of  the  Vice-Warden 
to  a  petition  U)  wind  up  in  Chancery  a  mine  subject  to  the  Stannary  jurisdiction. 

Principles  on  which  a  statute  may  operate  as  an  implied  repeal  of  a  previous  statute  con- 
■idaied. 

The  leave  of  the  Court  required  by  20  &  21  Vict  c.  78,  s.  12,  may  be  granted  on  the 
ground  that  the  Stannaries  Court  has  no  jurisdiction  to  stay  proceedings  by  creditors  against 
individual  shareholders. 

It  is  not  necessary  that  the  fact  of  such  leave  having  been  obtained  should  be  stated  on  the 
petition,  or  that  notice  thereof  should  be  given  to  the  respondents. 
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value  <xf  the  whola  By  the  cost^book  rales  the  reUnqaish- 
ment  relieved  them  from  future  but  not  from  past  liabilities 
in  respect  of  those  shares,  and  they  had  been  sued  in  respect 
of  debts  contracted  by  the  company  before  the  relinquish- 
ment 

It  appeared  that  the  company  was  utterly  insolvent^  and 
that  the  purser  had  contracted  debts  for  which  the  share* 
holders  were  liable,  and  had  misapplied  the  assets  of  the 
company;  and  it  was  not  disputed  that  if  the  Court  had 
jurisdiction,  and  the  proceedings  were  regular,  it  was  a  pro- 
per case  for  a  winding-up  order. 

An  ex  parte  application  had  been  made  on  the  3rd  of 
April,  1862,  under  the  Joint  Stock  Companies  Winding- 
up  Amendment  Act^  1857,  for  leave  to  present  the  petition; 
and  leave  had  been  granted,  mainly  on  the  allegation  that  the 
Stannaries  Court  had  no  jurisdiction  to  restrain  creditois 
from  proceeding  against  individual  contributories ;  but  no 
statement  was  introduced  into  the  present  petition,  nor 
was  any  notice  given  to  the  respondent,  that  the  petition 
was  presented  pursuant  to  the  leave  of  the  Court 


ISA 

Rb  South 
Ladt 

BSKTHI. 
MlKIHO 

CoMPArr. 
Sttttemmtt 


Mr.  BooAurgh  and  Mr.  LoveU  appeared  for  the  peti- 
tioners. 

Mr.  Jesaell,  for  the  purser,  took  a  preliminary  objection, 
that  it  did  not  appear  by  the  petition  that  leave  had  been 
given. 

The  Yige-Chaxcellob  referred  to  his  notes,  and  found 
that  he  had  granted  leave. 

Mr.  JesadL — In  all  cases  where  proceedings  are  taken, 
whether^  by  notice  of  motion  or  by  petition  under  the 
special  leave  of  the  Court  obtained  ex  parte,  it  is  essential, 
according  to  the  practice,  that  that  fact  should  be  stated : 


Argwm€iit 
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otherwise,  a  respondent  is  entitled  to  treat  the  proceeding 
as  a  nullity. 

The  Yice-Chancellor  said,  that  the  only  question  was, 
whether  the  leave  had  been  given,  and  in  this  case  he  found 
that  it  had;  but  it" would  be  open  to  the  respondent  in 
opposing  the  petition  to  argue  that  the  leave  was  granted 
on  grounds  not  authorised  by  the  Act 

Mr.  Roocbwrgh  and  Mr.  LovdL — ^The  substantial  ques- 
tion of  law  which  arises  here  is,  whether  this  Company  is 
within  the  provision  contained  in  the  Winding-up 
Amendment  Act^  1849  (IS  &  13  Yict.  c.  108,  s.  1), 
which  requires  that  the  petitioners  shall  be  owners  of 
at    least    one-tenth    of   the    shares  (a).      That    section 


(a)  The  clauses  on  which  the 
argament  mainly  tamed  are  as 
follows : — 

12  &  13  yict.c.  108,  8.  I,  after 
enacting,  That,  notwithstanding 
anything  in  the  Joint  Stock  Com- 
panies Winding-up  Act,  1848, 
contained,  importing  a  more  limit- 
ed application  thereof,  the  same 
shall  extend  to  all  partnerships, 
associations,  and  companies  there- 
in described,  proceeds  as  follows : 
— **  Provided  nevertheless  that 
nothing  herein  contained  shall 
aflfect  the  jurisdiction  of  the 
Court  of  Stannaries  in  Cornwall, 
and  that  nothing  in  this  Act  nor 
in  any  Act  herein  referred  to  con- 
tained shall  extend  or  be  con- 
strued to  extend  to  any  partner- 
ship, association,  or  company 
formed  for  the  working  of  mines 
on  the  principle  commonly  called 
the  cost-book  principle  within 
the  said  Stannaries  and  jurisdic- 
tion of  the  said  court,  unless  the 
owner  or  owners  of  one-tenth  in 


value  of  the  shares  in  any  such 
mine  as  shall  appear  on  the  cost- 
book  shall  present  a  petition  to 
the  Lord  Chancellor  or  to  the 
Master  of  the  Bolls  for  the  dis- 
solution and  winding-up,  or  for 
the  winding-up  of  the  affairs  of 
such  company,  which  petition  and 
the  parties  thereto,  and  all  pro- 
ceedings thereupon  shall  be  sub- 
ject to  the  provisions  of  this  Act 
and  the  Act  herein  referred  to ; 
'  and  that  on  such  petition  being 
so  presented  and  notice  thereof 
being  given  to  the  Vice- Warden 
by  the  party  petitioning,  the 
court  of  the  said  Vice- Warden 
and  the  Registrar  and  officers 
thereof  shall  cease  from  enter- 
taining and  dealing  with  any 
cause  touching  such  mine,  except 
so  far  as  may  be  allowed  and 
directed  by  order  of  the  Court 
of  Chancery  in  regard  to  any 
cause  then  or  to  be  thereaAer 
brought  in  the  court  of  the  said 
Vice- Warden,  or  in  regard  to 


CASES  IN  CHANCEBT. 


879 


enacts  that  the  winding-tip  jurisdiction  of  this  Court 
shall  not  extend  to  mines  on  the  cost-book  principle 
within    the   jurisdiction  of  the  Court  of  Stannaries  in 


any  proceedings  to  be  taken  in 
inrtheranoe  of  the  said  petition 
and  the  purposes  of  this  Act  and 
the  Acts  herein  lieferred  to,  and 
that  the  said  Vice- Warden  and 
Registrar  in  taking  such  proceed- 
ings shall  have  all  the  powers 
which  any  district  commissioner 
of  the  Court  of  Bankruptcy  now 
has  in  any  matter  which,  by  vir- 
tue of  this  Act  and  the  Acts  here- 
in referred  to,  may  be  brought  be- 
fore him." 

18  &  19  Vict.  c.  32,  8.  82. 
''And  whereas  it  has  been  re- 
presented that  the  adventurers, 
miners,  and  others  interest- 
ed in  mines  in  the  county  of 
Devon  would  be  benefited  by  the 
extension  of  the  Stannary  Court 
jurisdiction  into  that  county,  and 
are  willing  to  be  contributory  to 
the  expenses  of  such  extension  in 
the  manner  hereinafter  provided : 
Be  it  therefore  enacted  as  follows : 
The  jurisdiction  of  the  court  of 
the  Vice- Warden  shall  hence- 
forth be  extended  and  exercised 
over  the  county  of  Devon,  and 
over  the  mines  and  miners  there- 
in, and  the  process  of  the  said 
court  both  at  common  law  and  in 
equity  shall  run  in  and  be  ex- 
ecutory throughout  the  counties 
of  Devon  and  CormcaU,  and  the 
forms  and  customs  of  procedure 
as  now  lawfully  used  and  exer- 
cised in  the  Stannaries  of  Com" 
wall  (subject,  nevertheless,  to 
such  amendments  or  provisions 
as  are  contained  in  or  may  be 


authorised  by  this  Act,  and  to  all 
other  lawful  rules  and  orders  of 
the  Court)  shall  henceforth  be 
adopted,  used,  and  enforced  in  and 
throughout  the  Stannaries  and 
county  of  Devon ;  and  the  Stan« 
naries  of  the  said  two  counties 
shall  be  and  become,  for  the  pur- 
poses of  Stannary  jurisdiction, 
one  entire  district,  and  the  pre- 
sent and  all  future  Vice- War- 
dens of  the  Stannaries  shall  be 
Vice- Wardens  of  the  Stanna- 
ries of  and  for  both  coun- 
ties, and  shall  have  therein 
all  the  like  powers,  privileges, 
authorities,  and  jurisdiction  over 
and  in  respect  of  mines  and 
miners  and  causes  touching  the 
same  in  Devon  as  in  Comioqll; 
and  all  miners  and  others  inter- 
ested in  mines  in  Devon  shall 
have  the  privilege  to  sue  and  to 
be  sued  at  law  and  in  equity  in 
the  court  of  the  Vice- Warden, 
and  be  amenable  to  the  said  court 
and  Vice- Warden,  as  well  by 
reason  of  the  person  as  of  the 
cause,,  in  like  cases  and  for  like 
causes  in  and  for  which  the  mi- 
ners and  others  interested  in 
mines  in  Cornwall  now  have  such 
privilege  or  -are  amenable  to  the 
said  court  and  Vice- Warden  : 
Provided  always  that  the  common 
law  jurisdiction  of  the  Vice- 
Warden  in  respect  of  causes  of 
action  arising  in  Devon  shall  not 
extend  to  or  be  exercised  in  the 
county  of  Devon^  or  to  or  over 
miners  therein^  except  in  causes 
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ComwaU,  unless  on  the  petition  of  the  owners  of  at  least 
one-tenth  of  the  sharea 

At  that  time  there  was  no  Stannaries  jurisdiction  except 
in  CormualL 

In  the  year  1 855  an  Act  was  passed  (a),  for  extending  the 
Stannaries  jurisdiction,  and  it  was  thereby  {b)  extended  to 
the  county  of  Devon,  and  various  additional  powers  were 
given  to  the  Court  As  a  temporary  arrangement  it  was 
provided,  that  the  Devon  jurisdiction  should  be  exercised  by 
the  Vice*  Warden  of  the  Stannaries  sitting  in  Gomwall;  but 
the  Devon  and  the  ComwaU  Stannaries  were  intended 
ultimately  to  be  separate  jurisdictions  (c),  though  at  first 
to  be  exercised  by  the  same  tribunal 

[There  was  some  discussion  as  to  the  meaning  of  the 
term  Stannaries,  and  it  was  conceded  that  originally  the 
Stannaries  were  districts  paying  royalty  on  tin  to  the 
Prince  of  Wales,  that  the  jurisdiction  of  the  Vice-Warden 


and  in  respect  of  matters  relating 
to  mines  or  the  products  thereof, 
or  ^ork  connected  therewith,  or 
to  the  working  or  management 
thereof  or  the  supply  of  mate- 
rials, money,  or  necessaries,  or 
performance  of  work  and  labour 
to,  for,  or  in  respect  of  such 
mines  or  works,  or  relating  to  the 
customs  of  mining  or  miners,  or 
to  shares  or  interests  in  any  mine 
or  adventure  in  mines/* 

20  &  21  Vict.  c.  78,  8.  12  :— 
'*  And  whereas  •  the  dissolution 
and  winding-up  of  unincor- 
porated companies  for  work- 
ing mines  within  and  sub- 
ject to  the  jurisdiction  of  the 
Stannaries  can  now  in  most  cases 
be  conveniently,  cheaply,  and  ex- 
peditiously effected  in  the  Court 
of  the  Vice- Warden  of  the  Stan- 


naries: Be  it  enacted,  that  no 
petition  shall  hereafter  be  filed 
in  the  Court  of  Chancery  under 
the  Joint  Stock  Companies  Wind- 
ing-up Acts,  1848,  1849,  by  any 
adventurer  or  shareholder  in  such 
a  company,  except  upon  special 
application  to  that  Court,  alleging 
and  showing  to  the  satisfaction 
of  the  Court  that  the  company 
cannot  be  effectually  dissolved  or 
wound  up  in  the  court  of  the 
Vice-Warden,  or  unless  the  Vice- 
Warden  shall  certify  to  the  Court 
of  Chancery  that  the  jurisdiction 
and  powers  of  his  court  are,  un- 
der the  circumstances,  insufficient 
effectually  to  dissolve  or  wind  up 
the  same.** 

(a)  18  &  IDVict.  c.  32. 

(5)  Sects.  32,  33. 

(c)  Sect.  38. 
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was  limited  to  tin  mines,  but  was  afterwards  extended  to        ^^2* 

other  metals;  that  there  always  were  Stannaries  in  Devon  Rb  South 

as  well  as  GomvHjM,  though  before  the  Act  of  1855  there  bkrthi. 

was  no  Court  of  Stannaries  except  the  Court  in  Cornwall,  ^^^^ 
with  a  jurisdictiiHi  limited  to  that  county.] 

The  next  Act  which  affects  the  question  is  the  Joint 
Stock  Companies  Winding-up  Act,  1857  (a).  The  12th 
section  of  that  statute  enacts,  that  no  petition  shall 
be  filed  in  the  Court  of  Chancery  for  winding  up  a  com- 
pany within  the  Stannaries  jurisdiction,  except  on  special 
application  to  that  Courts  showing  that  the  Company  can- 
not be  effectually  dissolved  or  wound  up  in  the  court  of  the 
Vice-Warden,  or  unless  the  Vice-Warden  shall  certify  that 
his  jurisdiction  and  powers  are,  under  the  circumstances, 
insufficient  effectuaUy  to  dissolve  or  wind  up  the  same. 

The  true  view  of  this  last  Act  probably  is,  that  the  pro- 
vision requiring  the  special  leave  of  the  Court  is  a  substi- 
tute for  the  earlier  provision  requiring  (in  the  case  of 
CkyrnAvaU)  that  one-tenth  of  the  shares  shall  be  owned  b> 
the  petitioners  ;  so  that  the  Ist  section  of  the  Act  of  1849 
is  in  effect  repealed  in  this  respect,  even  as  regards  mines 
in  Cornwall.  But  it  is  not  necessary  in  this  case  to  carry 
the  argument  as  high  as  that  Assuming  that  the  old 
proviso  is  still  in  force  as  to  Cornwall,  it  never  was  in  force 
as  to  Devon.  From  1849  to  1855  this  was  clearly  so,  for 
there  was  no  Stannaries  Court  except  in  ComwalL  Then 
the  Act  of  1855,  which  extended  the  jurisdiction  to  Devon, 
cannnot  be  taken  to  extend  the  restriction  on  the  jurisdic- 
tion of  this  Court  beyond  its  original  limita  The  principle 
of  construction  of  Acts  of  Parliament  is  to  read  the  words 
with  reference  to  the  state  of  the  law  as  it  existed  at  the 
time :  Re  Britieh  Provident  Society  (b) ;  and  it  is  not 
admissible  to  import  into  the  Act  of  1849  an  interpretation 

(a)  20  &  21  Vict.  c.  78.  (6)  10  W.  R.  508. 
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of  the  term  Court  of  Stannaries  which  was  given  to  it  for 
the  first  time  by  the  Act  of  1865.  The  clause,  therefore, 
has  no  operation  with  respect  to  mines  in  Devon,  and  is  no 
obstacle  to  our  petition,  even  though  the  fact  were  (which 
we  dispute)  that  one-tonth  of  the  shares  are  not  owned  by 
the  petitioners.  Whatever  question  there  may  be  as  to  the 
extent  of  the  shares  owned  by  the  petitioners,  there  is  no 
dispute  that  they  are  liable  as  former  owners  and  actual 
contributories  in  respect  of  more  than  that  proportion,  and 
they  have,  in  fact,  been  sued  in  respect  of  such  liability. 
When  the  Act  speaks  of  owners  of  shares^  this  must  include 
all  contributories  {Tiviea  Fire  Assurance  Company  (a)), 
otherwise  the  present  owners  might  deprive  the  great  mass 
of  the  contributories  of  all  protection  from  the  claims  of 
creditors.  There  can  be  no  effectual  winding  up  in  the 
Stannaries  for  want  of  the  power  to  restrain  actions. 


Mr.  JesseU,  for  the  purser : — 

1.  This  is  not  a  case  in  which  leave  to  present  a  petition 
could  be  properly  given.  The  ground  of  the  application 
was  not  one  contemplated  by  the  Act  of  1857.  The  12th 
section  of  that  statute  is  cleariy  not  meant  to  give  any  new 
power  to  the  Court  of  Chancery.  It  is  a  disabling  clause, 
and  its  operation  can  only  be  prevented  by  showing  that 
the  company  cannot  be  effectually  wound  up  in  the  Stan- 
naries Court.  It  is  not  enough  to  say  that  it  can  be  more 
advantageously  wound  up  here ;  but  what  is  pointed  at  is 
the  existence  of  some  special  circumstances  to  take  the  par- 
ticular case  out  of  the  general  rule  that  mines  within  the 
Stannaries  (and  this  Act  applies  equally  to  Devon  and 
Cornwall)  shall  be  wound  up  in  the  local  court 

The  only  ground  alleged  is,  that  the  petitioners  cannot 
obtain  adequate  redress  by  reason  that  the  Stannaries  Court 
does  not  possess  jurisdiction  to  stay  proceetlings  by  creditors. 


(a)  10  W.  R.  115. 
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If  this  is  a  sufficient  ground  it  must  apply  in  every  case  of 
a  mine  within  the  Stannaries,  and  the  clause  would  amount 
to  this:  the  Court  of  Chancery  shall  not  have  jurisdiction 
except  under  circumstances  which  must  occur  in  every  case. 
On  this  view  the  leave  can  never  be  refused,  and  the  clause 
becomes  an  absolute  nullity.  The  meaning  of  the  phrase 
''cannot  be  effectually  dissolved  or  wound  up"  cannot, 
therefore,  be  that  which  the  petitioners  put  upon  it.  Their 
argument  is,  that  no  company  can  be  effectually  wound  up 
in  the  local  court :  and,  besides  the  reason  I  have  given, 
there  is  this  further  answer,  that  the  Legislature  has  ex- 
pressly recited  in  this  very  clause  that  companies  can,  in 
most  cases,  be  conveniently,  cheaply,  and  expeditiously 
wound  up  in  the  local  court.  Moreover,  the  Court  of  Chan- 
cery did  effectually  wind  up  companies  under  the  Acts  o^ 
1848  and  184:9,  for  eight  or  nine  years,  without  the  power  of 
restraining  creditors,  which  is  said  to  be  essential,  and  which 
was  only  granted  by  this  same  Act  of  1857.  Besides,  if 
this  power  were  so  essential,  the  Legislature,  when  enlarging 
the  Stannaries  jurisdiction  with  a  view  to  bring  these  pro- 
ceedings within  it^  would  certainly  have  granted  the  neces- 
sary power. 

Thus  far  I  have,  foi:  the  sake  of  argument,  assumed 
that  the  Stannaries  Court  has  not  the  power  of  restrain- 
ing creditors ;  but  I  do  not  admit  this.  It  is  clear, 
under  the  1st  section  of  the  Act  of  1857,  that  any  judge 
who  can  wind  up  a  company  would  have  this  power.  The 
word  *  judge '  includes  the  Vice- Warden  of  the  Stannaries,  as 
appears  by  the  subsequent  part  of  the  Act.  It  is  true  that 
the  word  'court'  is  interpreted  in  the  Acts  of  1848  and  1849 
to  mean  the  Court  of  Chancery,  and  that  the  Act  of  1857  is 
to  be  read  as  part  of  these  Acts  ;  but  this  must  be  where  it 
is  not  inconsistent  with  them.  Now,  on  this  point,  it  is  in- 
consistent ;  and,  therefore,  the  Stannaries  Court  has  the 
power  which  is  given  generally  to  all  judges  in  winding-up 

proceedings. 
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2.  It  is  essential  that  the  petitioners  should  be  owners 
of  one-tenth  of  the  shares. 

The  proviso  of  the  Act  of  1849  was  intended  to  preserve 
to  the  miners  in  the  Stannaries  the  privilege  of  their  own 
domestic  forum  in  all  cases,  except  where  a  certain  propor- 
tion preferred  to  resort  to  this  Court 

The  previous  Act  of  6  &  7  Will  4,  c.  106,  had  im- 
proved and  extended  the  Stannaries  jurisdiction,  and  in 
1856  further  improvements  were  introduced  by  the  18  &  19 
Vict.  c.  32,  and  all  the  privileges  enjoyed  by  ComwaU, 
which  included,  among  others,  the  privilege  of  retaining 
the  local  jurisdiction  in  winding-up  cases,  were  extended  to 
the  county  of  Devon, 

The  recital  in  the  32nd  section  is,  that  it  had  been  repre- 
sented that  miners  in  Devon  would  be  benefited  by  the 
extension  of  the  Stannary  Court  jurisdiction  into  that 
county,  and  then  it  is  enacted,  that  the  jurisdiction  of  the 
Vice- Warden's  Court  shall  be  extended  over  the  county  of 
Devon,  and  that  the  Stannaries  of  the  two  counties  shalL 
for  purposes  of  Stannary  jurisdiction,  become  one  entire 
district,  and  that  the  Vice- Wardens  of  the  Stannaries 
shall  be  Vice- Wardens  of  the  Stannaries  of  both  counties, 
and  shall  have  all  the  like  powers,  privileges,  authority, 
and  jurisdiction  in  Devon  as  in  Cornwall,  and  also  that 
all  miners  and  others  interested  in  mines  in  Devon  shall 
have  the  privilege  to  sue  and  be  sued  in  the  Stannary  Court 
in  like  cases  as  miners  in  Cornwall  then  had. 

Stronger  words  could  not  be  used  to  give  to  Devon  minora 
the  privilege  which  Cornwall  miners  already  enjoyed  of 
not  being  taken  out  of  the  local  court. 

[The  Vice- Chancellor. — By  what  Act  is  the  power  of 
winding  up  given  to  the  Stannaries  Court?] 

Mr.  JeaseU.— The  4th  section  of  the  18  &  19  Vict  c.  32, 
gives  powers  of   proceeding  on  petition,   and   the  10th 
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seotion  also  enables  the  local  court  to  get  its  process  exe- 
cuted by  making  it  a  rule  of  one  of  the  superior  Courts  at 
Westminster;  but  these  are  only  improvements  in 
machinery^  and  the  power  always  existed  by  means  of  a 
suit,  and  this  was  extended  to  Devon  by  this  Act  of  1855. 

Mr.  Roscbv/rgh  replied 
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Vicb-Chancellob  Sib  W.  Page  Wood  :— 

This  is  a  petition  for  the  winding-up  of  a  mining  com- 
pany^ presented  by  several  persons,  some  of  whom  had 
ceased  to  be  shareholders  in  the  company.  Upon  the  evi- 
dence it  is  clear  that  the  petitioners  are  not  the  owners  of 
one-tenth  of  the  shares  in  the  company.  The  mine  is 
situated  in  the  county  of  Devon,  and  the  main  question  is, 
whether  it  is  competent  to  persons  holding  less  than  one- 
tenth  of  the  shares  in  this  company  to  present  a  petition 
for  a  winding-up  order. 

At  the  time  of  the  passing  of  the  Winding-up  Amend- 
ment Act^  1849,  in  which  the  restriction  as  to  the  posses- 
sion of  one-tenth  of  tho  shares  is  contained,  the  county  of 
Devon  was  not  included  within  the  Stannaries  jurisdiction, 
and  this  mine  would  therefore  not  have  been  subject  to  the 
restriction.  The  question  is,  whether  subsequent  enact- 
ments, by  which  the  Stannaries  of  Devon  have  been  brought 
within  the  jurisdiction  of  the  Vice- Warden,  have  had  the 
effect  of  subjecting  mines  in  Devon  to  the  proviso  in  the 
Winding-up  Act,  which  originally  affected  only  mines  in 
Cornwall. 

This  proviso  is  contained  in  the  1st  clause  of  the  Wind- 
ing-up Act  of  1849,  which  enacts  that  nothing  therein  con- 
tained stall  affect  the  jurisdiction  of  the  Court  of  Stanna- 
ries in  Com/imtU,  or  extend  to  any  company  for  working 
mines  on  the  cost-book  principle  within  the  said  Stannaries 
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and  jurisdiction  of  the  said  court,  unless  the  owners  of  one- 
tenth  in  value  of  the  shares  in  any  such  mine  as  shall  ap-  • 
pear  on  the  cost-book  shall  present  a  petition  for  winding 
up  the  company. 

This  does  not  apply  to  mines  in  Devon,  the  exemption 
being  expressly  confined  to  cases  within  the  jurisdiction  of 
the  court  in  Cornwall  and  within  the  Stannaries  in  Corn- 
wall. From  1849,  therefore,  to  1855  (when  the  Stannaries 
Jurisdiction  Act  was  passed)  any  company  for  working 
mines  in  Devon  might  have  been  wound  up  in  the  ordinary 
way. 

Mr.  Roxburgh,  in  his  argument,  put  the  case  as  high  as 
this — that  the  condition  of  obtaining  the  previous  leave  of 
the  Court,  which  was  for  the  first  time  imposed  by  the  Joint 
Stock  Companies  Winding-up  Amendment  Act,  1857,  had 
superseded,  and  by  implication  repealed,  even  as  to  mines 
within  the  Stannaries  of  Cornwall,  the  old  proviso,  which 
required  that  the  petitioners  should  be  owners  of  at  least 
one-tenth  of  the  shares.  I  do  not  think  that  construction 
can  possibly  be  sound,  and,  indeed-,  if  that  kind  of  argument 
could  prevail,  there  would  be  a  strong  case  for  holding  that 
the  privilege  given  to  Devon  miners  of  coming  into  this 
Court  under  the  Winding-up  Acts  of  1848  and  1849  is  in 
like  manner  repealed  by  the  Stannaries  Jurisdiction  Act  of 
1855.  I  do  not  think  this  is  so.  The  principle  which  de- 
termines how  far  a  clause  in  one  Act  is  to  be  regarded  as 
repealing,  by  implication,  an  earlier  enactment^  is  very  dis- 
tinctly laid  down  in  Lojig  v.  Spicer  (a).  There  it  is  said, 
that  affirmative  words  cannot  repeal  a  former  enactment  on 
the  same  subject,  unless  there  is  a  manifest  inconsistency 
between  the  two  provisions.  In  that  particular  case  it  was 
held,  that  there  was  such  inconsistency,  and  that  the  earlier 
clause  was,  by  implication,  repealed.  But  in  this  case  I  find 
in  the  18  &  19  Vict  c.  32,  a  distinct  reference  to  and  pre- 


(a)  1  M,  &  W.  129. 
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servation  of  the  Ist  clause  of  the  Act  of  1849  ;  for  express 
power  is  given  to  the  Vice- Warden,  under  certain  circum- 
stances, to  declare  a  company  not  to  be  within  the  exemption 
contained  in  the  Winding-up  Act,  1849.  That  power  is  given 
by  the  22nd  section,  which  enacts,  that  in  case  of  non-produc- 
tion of  the  list  of  shareholders  the  Vice-Warden  may,  at  his 
discretion,  declare  the  company  not  to  be  carried  on  upon 
the  cost-book  principle,  and  then  the  company  shall  no  longer 
be  deemed  to  be  withm  the  conditional  exemption  contained 
in  the  1st  clause  of  the  Act  of  1849.  So  far,  therefore,  we 
have  the  existence  of  this  clause  recognised,  and  nothing  to 
say  that  the  privileges  which  it  gave  to  Devon  miners  in 
common  with  all  other  shareholders  are  intended  to  be  re- 
pealed, any  more  than  the  restrictions  imposed  on  miners 
in  Cornwall. 

I  come  now  to  the  important  clause  which  places  the 
Stannaries  of  Devon  and  Co^^nwaJl  under  the  common 
jurisdiction  of  the  Vice- Warden.    This  is  sect.  32. 

[His  Honour  read  the  section.] 

This  clause,  it  is  said,  repeals  in  effect  the  clause  in  the 
Act  of  1849,  which  allowed  miners  in  Devon  to  resort  to 
this  Court,  and  which  still  allows  them  to  do  so,  unless  the 
privilege  is  taken  away,  and  the  old  clause  pro  tanto  re- 
pealed by  the  affirmative  section,  which  I  have  read. 
There  can  be  no  such  repeal  unless  the  two  clauses  are  in- 
consistent Tho  case  of  Long  v.  Spicer  is  the  most 
favourable  authority  I  am  aware  of  for  the  contention,  that, 
by  the  operation  of  this  clause,  Devon  is  brought  within  the 
restriction  which  did  not  originally  apply  to  that  county.  The 
statutes  under  consideration  in  Long  v.  Spicer  were  filiation 
Acts.  The  later  Act  was  held  to  operate  as  a  repeal  of  the 
earlier  enactment,  on  the  ground  of  the  extreme  improba- 
bility that  the  Legislature  would  provide  a  double  main- 
tenance. That  is  as  strong  an  authority  as  any  I  know 
for  giving  a  repealing  effect  to  the  clause  in  question  hera 
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Bat  before  adopting  this  conclusion  I  must  consider  who 
are  the  persons  interested.  If  only  the  existing  body  of 
miners  were  affected  by  the  enactment  there  might  be 
some  ground  for  arguing  that  two  jurisdictions  would  not 
be  provided  for  the  same  subject-matter ;  and  that,  when 
the  jurisdiction  of  the  Vice- Warden  was  extended  to 
.  Devon,  the  jurisdiction  of  this  Court  was  impliedly  taken 
away^  to  the  extent  to  which  it  was  already  taken  away 
with  respect  to  ComwaU.  But  it  must  be  observed,  that, 
under  the  Winding-up  Acts,  any  person  who  is  liable  to 
the  debts  of  the  company  may  be  proceeded  against  as  a 
contributory,  whether  he  be  an  actual  or  only  a  late 
shareholder.  On  the  cost-book  principle,  a  person  who 
transfers  his  shares  becomes  exempt  from  liability  for 
future  debts,  but  he  remains  liable — and  this  case  affords 
an  example  of  the  rule— in  respect  of  debts  contracted  by 
the  company  before  the  transfer.  Persons  in  this  position, 
therefore,  might  be  utterly  debarred  of  the  relief  they 
could  now  otherwise  obtain  against  the  proceedings  of 
creditors,  if  it  were  competent  for  the  present  shareholders 
to  prevent  an  application  to  this  Court  unless  by  a  certain 
proportion  in  value  of  their  own  body.  The  answer  of  the 
contributories  to  this  contention  is,  *'We  have  remedies 
in  the  Court  of  Chancery,  which  were  granted  by  the  Act 
of  184!9  to  miners  in  Devon  and  everywhere  except  in 
ComwaU,  and  these  cannot  be  taken  away  by  another 
affirmative  Act  giving  to  Devon  miners  certain  privileges 
of  local  jurisdiction  which  had  previously  been  confined  to 
Cornwall." 

I  think  it  would  be  a  very  strong  interpretation  of  the 
clause  in  the  Act  of  1855  to  say,  that  it  is  to  apply  to  con- 
tributories who  may  be  sued  by  creditors  in  the  superior 
Courts  so  as  to  leave  them  entirely  remediless,  notwithstand- 
ing  that  a  remedy  has  been  given  to  such  persons  whether 
in  Devon  or  elsewhere  (except  in  Cornwall)  by  means  of  a 
winding-up  petition  in  this  Court. 
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As  the  company  was  formed  when  the  law  was  in  the 
same  state  as  at  present,  there  is  no  room  for  any  plea  of 
hardship,  even  if  any  substantial  argument  could  be 
founded  on  that  ground  in  any  case,  which  I  much 
doubt  I  think,  that  the  proper  construction  of  the  Stan- 
naries Act  is,  that  it  leaves  all  persons  in  the  possession 
of  the  rights  which  they  previously  enjoyed,  and  does  not 
restrict  the  privilege  of  resorting  to  this  Court  which  per- 
sons interested  in  Devon  mines  possessed  before  that  Act 
was  passed. 

The  other  point  which  was  raised  turns  on  the  construo- 
tion  of  the  1 2th  clause  of  the  Joint  Stock  Companies 
Winding-up  Amendment  Act  of  1857. 

[His  Honour  read  the  clause.] 

On  this  it  is  contended,  that  this  Court  could  not  grant 
the  required  leave  on  the  ground  that  the  local  court  had 
no  jurisdiction  to  restrain  creditors,  because,  until  the 
passing  of  this  very  Act,  the  winding-up  of  compauies  pro- 
ceeded effectually  in  the  Court  of  Chancery,  although  there 
was  no  power  even  here  to  restrain  a  creditors'  action.  The 
absence  of  this  power,  therefore,  in  the  local  court  cannot, 
it  is  said,  be  held  a  sufficient  ground  for  saying  that  it  is 
unable  to  give  complete  relief 

I  feel  no  difficulty  as  to  this.  The  Legislature  by  this 
Act  treated  the  power  to  stop  actions  as  essential  in  the 
conduct  of  winding-up  proceedings,  and  accordingly  con- 
ferred it  upon  the  Court  of  Chancery.  The  local  jurisdio- 
tion  has  not  this  power ;  and  the  absence  of  it  is  a  proper 
ground  for  holding  that  this  Court  may  therefore  assume 
jurisdiction  under  the  terms  of  the  12th  section. 

The  facts  of  the  present  case  afford  the  strongest  possible 
illustration  of  the  justice  of  this  provision.  The  purser  of 
the  mine  seems  to  have  placed  the  assets  of  thp  company  to 
his  own  banking  account,  and  left  the  contributories  at  the 
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mercy  of  the  creditors,  without  having  rendered  any  proper 
account  He  suffered  the  property  of  the  company  to  be 
seized  and  sold  for  rent^  and  in  this  state  of  things  the 
contributories  have  no  remedy,  unless  they  are  allowed  to 
avail  themselves  of  that  which  is  given  by  the  Winding-up 
Acts. 

Three  will  be  the  common  order.  The  point  being  a 
proper  one  to  be  argued^  the  costs  of  all  parties  served 
with  the  petition  must  be  allowed  out  of  the  estate. 


Landt  Clau»t» 

CcmolidatioH 

Aet^Costt— 

Mortgage, 

A  yendor  pos- 
sessed of  an 
estate  in  fee,  of 
whioh  part  was 
in  mortgage, 
ooDtracted  to 


Re  LONDON  AND  SOUTH  WESTERN  RAILWAY 
ACT,  1855. 

X  HIS  was  a  petition  for  the  review  of  the  Taxing-Master's 
certificate. 


In  July,  1858,  the  petitioner  George  Phillips  and  his 
brother  were  seised  in  fee  simple,  as  tenants  in  common,  of 
seii  in  fee  sim-  certain  land,  part  whereof  was  subject  to  a  mortgage  for 
way  company  £7,000.  The  Londou  &  Southr  Western  Railway  Com- 
^portion^^  Uie  p^j^y  served  a  notice  on  the  petitioner  and  his  brother  to  take  a 
portion  of  the  land,  cousisting  chiefly  of  the  unincumbered 
part  of  the  estate,  but  comprising  a  small  portion  of  the 
part  which  was  in  mortgage.  1'he  petitioner  and  his  bro- 
ther claimed  £25,000.  In  April,  1859,  the  entirety  of  the 
land  became  vested  in  the  petitioner  on  the  death  of  his 

part  of  it  was      i,.  •..  .  ••  i»i.  i 

comprised  with-  brother  mtostate,  leavmg  the  petitioner  his  heir^  and  an 
wWch  was*^"*^'  agreement  was  subsequently  come  to  between  the  petitioner 
vested  in  the      a^(^  i}^q  company  for  the  sale  of  the  land  in  fee  simple  for 

trustees  of  a  .  . 

will  in  course     £12,800,  no  mention  being  made  of  the  mortgage. 

of  administra- 
tion by  the 

Court  The  vendor  applied  in  the  suit  for  and  obtuned  the  sanotioo  of  the  Court  to  the 
release  of  the  purchased  land  from  the  mortgage: — Held,  that  the  Company  was  bound  to 
pay  the  costs  of  the  application. 


portion  was 
chieflyfireefrom 
the  mortgage 
but  on  investi- 
gating the  title 
Sie  Company 
ascertained 
that  a  small 
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From  the  answers  to  the  requisitions  on  title,  it  ap-         l^^* 
peared  that  a  small  part  of  the  land  contracted  to  be  sold    Rb  Lokdoh 
to  the  company  was  subject  to  the  mortgage,  and  the      wbstebn* 
company  called  for  the  concurrence  of  the  trustees  of  the  ^^^""Jltl  '^^' 
will  of  the  original  mortgagee  in  whom  the  mortgage  was 
vested.      The  estate  of  the  mortgagee  was  at  this  time 
being  administered  in  a  suit  of  Allen  v.  Ewhleton,  and  an 
application  in  that  suit  became  necessaiy  to  enable  the 
trustees  to  join  in  the  conveyance^  and  release  the  land 
taken  by  the  company  from  the  mortgage,  and  on  this 
application  evidence  of  surveyors  and  others  had  to  be 
given. 

The  costs  of  these  proceedings  were  taxed  by  Taxing- 
Master  Parlce8  2X  £\bl  4«.  lOc?.,  which  was  paid  by  the  pe- 
titioner, the  company  not  being  parties  to  the  suit  or  to  the 
application. 

After  various  disputes  on  other  points  the  conveyance 
was  executed,  the  company  entered  into  possession,  and 
the  petitioner's  solicitors  delivered  to  the  company  their  bill 
of  costs,  charges,  and  expenses  of  deducing  the  title  and  of 
the  conveyance,  including  the  said  sum  of  £157  4«.  10(2. 
On  the  3rd  of  May,  1861,  an  order  for  taxation  was  obtained 
by  the  company  at  the  Rolls,  under  which  Taxing  Master 
WaiTiewrigkl,  after  referring  to  Re  South  Wales  Baihcay 
Company  (a),  disallowed  the  said  sum  of  £157  is,  lOcL  as 
not  being  costs  payable  by  the  company  under  the  82nd 
section  of  the  Lands  Clauses  Act.  Other  items,  which  it 
is  not  material  to  mention,  were  also  disallowed.  This 
petition  was  thereupon  presented. 


Mr.  Oiffard,  Q.C.,  and  Mr.  Bury,  {or  the  petitioner. 

Mr.  Amphleti,  Q.C.,  and  Mr.  Ba^fot,  for  the  Company, 
(a)  14  Beav.  418. 
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The  following  cases  were  cited: — Re  South  Wales  Rail- 
way Conipa/ay  (a),  Re  Noah  (6),  Re  Taylor  (c),  Ficard 
V.  Mitchell  (rf),  Haynea  v.  Barton  (e),  Hewidker  v. 
Chafy{f). 


Judgment  The  Vice-Chancellob  saici,  that,  when  the  company 
learned  from  the  answers  to  the  requisitions  the  existence  of 
the  incumbrance  on  the  purchased  land  and  the  position  of 
the  property,  as  to  which  full  information  was  given,  they 
had  a  right  to  do  one  of  two  things :  Either  to  give  notice 
to  the  vendors  that  they  must  apply  to  the  Court  to  obtain 
the  release  of  this  land  from  the  mortgage,  or  else  to  proceed 
independently  under  the  mortgagee  clauses.  A  very  small 
part  only  of  the  mortgaged  portion  of  the  estate  was  in- 
cluded in  the  contract  with  the  company,  and  it  would  have 
been  unreasonable  to  expect  the  petitioner  to  pay  off  the 
mortgage.  The  case,  therefore,  came  within  the  principle 
of  Ficard  v.  Mitchell,  Haynea  v.  Barton,  and  other  cases, 
that  the  vendor  ought  to  be  completely  indemnified,  and, 
indeed,  not  to  be  put  even  to  inconvenience. 

What  the  company  did  was  to  allow  the  matter  to  proceed, 
and  they  must  take  the  consequences.  It  was  said  that 
the  vendor  was  in  fault  for  contracting  to  sell  the  fee  with- 
out mentioning  the  incumbrance,  but  the  subsequent  trans- 
actions cured  this  default  The  company  left  tho  vendor  to 
take  his  own  course  to  clear  the  title,  and  the  cost  of  doing 
so  was  part  of  the  costs  of  the  purchase  covered  by  the  80th 
section.  Or,  if  the  concurrence  of  the  trustees  were  re- 
garded as  matter  of  conveyance  these  expenses  would  be 
payable  by  the  company  under  the  82nd  section. 


(a)  14  Beav.  41S. 
(ft)  4W.  R.  111. 
(c)  1M.&G.210. 


(d)  12  Beav.  486. 
(0  9  W.  R.  777. 
(f)  28  Beav.  621. 
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The  certificate,  therefore,  must  be  reyiewed  and  all  the         ^882. 

costs  incurred  in  the  suit  must  be  allowed,  subject  to  the  rb  lohdoh 

moderation  of  the  biU  by  the  Taxing  Master.    The  costs  of  ^wb^bh' 

the  taxation  to  follow  the  usual  rula  ^^^™I  ^^* 

1865. 


;Z/gZ^4.i  PERKINS  r.  COOKE.    4  fy  <f-f  j^  ko^i^^o.  ntlZi  ■ 

-Yj-  Wifh—AnnuHy 

M.  W.  P.  SMITH,  by  his  will  dated  2Ist  of  November,  -^^«*<  «»« 
1855,  devised  and  bequeathed  all  his  real  and  personal  Testator  gave 
estate,  upon  trust  to    permit    the    Defendant    Harriet  ^*'^^^tite 
Downer^  his  housekeeper,  to  hold  and  enjoy  the  rents  of  to  tnutees,  on 
his  dwelling-house  for  her  life,  and  after  her  decease  to  sell  inoome  of  his 
the  said  dwelling-house  and  stand  possessed  of  the  proceeds  J^ay^lm^ 
as  to  one  moiety  for  Chdsea  Hospital,  and  as  to  the  other  ""I'^il^u^^' 
moiety  for  Chreenwich  Hospital ;  but  in  case  either  of  these  doceasa  of  the 
gifts  should  be   declared  void,  or  the  Attorney-General  ^^It  the  fond 
should  give  an  opinion  to  that  effect,  then  upon  trust  the  annuity^ 
for  the  King  or  Queen  of  Oreat  Britain  reigning  at  might  ante 

.  again  to  fall 

the  time  of  the  decease  of  the  said  Harriet  Dmoner.  into  and  become 
And  upon  further   trust  to    permit    the    said  Harriet  ^endred- 
Downer  to  hold  and  enjoy  the  household  effects  and  other  ^"^  •****!?' 

"^  ^  and  as  to  all 

matters  for  life ;  but  in  case  of  removal  of  these  effects  his  pnre  per- 

from  the  said  house,  then  upon  trust  to  sell  the  same  and  mnch  of  tiie 

to  permit  the  proceeds  to  fall  into  and  become  part  of  his  Jbonid^oonSst" 

residuary  moneys.     The  will  proceeded  thus : — "  And  upon  <>[  pare  person- 

ftirther  trusty  out  of  the  dividends,  interest,  and  annual  pro-  withont  prqjn. 

ceeds  arising  from  my  residuary  moneys  and  estate,  to  pay  nuity,  to  hold' 

unto  the    said  Harriet  Downer  one  annuity   or  clear  j5it»to?or°**^" 

charity,  and  as 
to  the  rest  of  bis  estate  for  the  Quem. 

By  a  proviso  the  tmstees  were  authorised  to  set  apart  a  ftind  sufficient  to  produce  the  an- 
naity,  and  when  that  should  have  been  done  were  to  be  entitled  to  deal  with  the  residue. 
The  income  of  the  estate  was  insufficient  to  produce  the  annuity; — HeUt^  that  th«  arrears 
were  to  be  made  good  out  of  the  corpus. 
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annual  sum  of  £200  of  lawful  ETigliah  money  by  two  equal 
half-yearly  payments  in  each  year,  for  and  during  the  term  of 
her  natural  life,  the  first  of  such  half-yearly  payments  to  be 
made  at  the  expiration  of  six  calendar  months  next  after 
my  decease ;  and  from  and  after  her  decease,  then  upon  trust 
to  permit  the  capital  or  fund  out  of  which  the  said  annuity 
shall  or  may  arise,  again  to  fall  into  and  become  part  of 
my  general  residuary  personal  estate."    And  as  to  all  other 
his  moneys  and  funded  property  not  being  the  proceeds  of 
realty  or  mortgages,  "  nnd  also  from  and  after  the  decease  of 
the  said  Harriet  Dorvner  as  to  and  concerning  such  part  of 
the  capital  or  fund  out  of  which  the  said  annuity  shall 
arise,  as  at  the  time  of  my  decease  shall  consist  of  money 
or  funded  property,  such  money,  if  any,  not  being  secured 
on  mortgage  of  any  freehold,  leasehold,  or  copyhold  estate, 
and  subject  and  without  prejudice  to  the  annuity^herein- 
before  directed  to  be  paid  to  the  said  Harriet  Doivner/^  he 
directed  that  the  trustees  should  stand  possessed  thereof  in 
equal  moieties  for  Chelsea  and  Greenwich  Hospitals ;  and  as 
to  his  estate  and  effects,  if  any,  which  could  not  be  legally  be- 
queathed for  the  benefit  of  the  said  hospitals,  upon  trust  for 
the  King  or  Queen  of  Greai  Britain.      And  the  will  con. 
tained  a  proviso  as  follows  : — '^  Provided  also,  that  as  to  and 
concerning  the  annuity  hereinbefore  directed  to  be  paid  to 
the  said  Harriet  Dmoner  for  her  life,  it  shall  be  lawful  for 
the  trustee  or  trustees  of  this  my  will,  immediately  or  at 
any  time  after  my  decease,  to  set  apart  so  much  of  any  of 
my  Government  stock  as  will,  at  the  time  it  may  be  so  set 
apart,  yield  in  the  yearly  dividends  thereof  the  anaual  sum 
of  £200  sterling  ;  but  in  case  I  shall  not,  at  the  time  of  my 
decease,  be  possessed  of  any  Government  stock,  or  if  I  shall 
be  possessed  of  any  such  stock  and  the  same  shall  not  be 
sufficient  to  3'ield  the  said  annual  income,  then  it  shall  be 
lawful  for  the  said  trustee  or  trustees  to  purchase  so  much 
of  such  stock  as  will  be  necessary,  with  the  stock  of  which  I 
may  be  possessed  at  my  decease,  to  yield  the  said  annual 
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income,  or  in  case  I  shall  not  be  possessed  of  any  such  stock 
at  my  decease,  then  to  purchase  so  much  as  will  yield  the 
said  annual  income,  and  to  set  apart  the  same  to  answer  the 
said  annuity ;  and  when  and  so  soon  as  there  shall  be  set 
apart  Goverument  stock  sufficient  at  that  time  to  answer 
the  said  annuity,  my  said  trustee  or  trustees  shall  be  enti- 
tled to  deal  with  the  residue  of  my  estate  and  effects  in 
manner  hereinbefore  directed,  and  thenceforth  the  dividends 
of  the  stock  so  set  apart  shall  be  deemed  sufficient  to  an- 
swer the  said  annuity,  notwithstanding  the  same  shall  at 
any  time  thereafter  fall  short  of  the  said  annual  sum  of  ^200. 
And  the  said  Harriet  Downer  shall  accept  and  receive  the 
said  dividends  in  full  satisfaction  of  the  said  annuity/^ 

The  testator  died  in  1859,  leaving  no  real  estate  except 
the  said  house,  and  leaving  certain  personal  estate  which 
was  not  sufficient  to  produce  an  income  of  £^W  aryear. 
Considerable  arrears  of  the  annuity  had  accumulated. 

The  bill  was  filed  by  the  trustee  against  Harriet  Downer 
and  her  husband,  and  Tfie  Attorney- General. 


1862. 


Statement 


Mr.  Bdt,  Q.  C,  and  Mr.  Shebbeare,  for  the  Plaintiff. 

Mr.  Wickena,  for  the  Crown : — 

The  annuity  is  not  payable  out  of  the  corpus. 

In  the  first  place,  there  is  no  gift  of  the  annuity  at  all 
except  in  a  direction  to  pay  out  of  the  income  of  the  resi- 
duary estate.  This  distinguishes  the  case  from  those 
where  the  annuity  is  given  absolutely,  and  is  followed  by 
a  mere  dispositicn  of  the  residue  as  such.  The  annuitant 
and  the  charities,  or  the  Crown,  stand  in  the  relation  of 
tenant  for  life  and  remainderman,  rather  than  in  that  of 
annuitant  and  residuary  legatee ;  and  therefore  the  annuity 
is  only  payable  out  of  income  :  Baker  v.  BaJcer  (a),  Stel- 


Argument. 


(a)  6  H.  L.  Gas.  616. 
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1862^     fox  V.  Sugden  (a),  Ewrh  v.  Bdlmgham  (6),  Addecott  v. 
Addecott  (c). 


'  Mr.  Martindale  for  the  ammitant  i--^ 

The  case  is  not  within  Baker  y.  Baker,  for  the  direction 
is,  that,  on  the  decease  of  the  widow,  the  fnnd  producing 
the  annuity  is  to  fall  into  the  residue,  and  this  brings  us 
within  Bright  v.  Larcher  (d).  The  residue  is  subsequently 
given  subject  and  without  prejudice  to  the  annuity;  and 
finally  the  testator,  by  saying  that  the  trustees  may  set 
apart  a  fund  sufficient  for  the  annuity ,  and  after  doing  that 
shall  be  entitled  to  deal  with  the  residue,  excludes  the  right 
to  deal  with  it  until  the  annuity  is  fully  satisfied :  Wright 
V.  Cullender  (e),  Heath  v.  Nugent  (f). 

Mr.  Wickena,  in  reply,  distinguished  Bright  v.  Lareher, 
on  the  ground  that  there  was,  in  that  case,  a  gift  of  the 
annuity  in  the  first  instance. 


July  9th.      Vicd-Chancellor  Sir  W.  Pagb  Wood  :— 
udgment.  rj^j^  ^^^^^  involvcs  a  question  of  some  nicety — ^whether  or 

not  an  annuity  given  by  the  testator's  will  is  payable  ou^ 
of  capita],  the  assets  not  being  sufficient  to  produce  an 
income  of  the  required  amount^  and  some  arrears  having 
accumulated. 

There  are  some  peculiarities  in  the  will  which  distinguish 
this  from  all  the  cases  decided  on  either  side.  Bright  v. 
Larcher,  on  the  one  hand^  though  it  goes  some  way  towards 
the  point,  is  certainly  not  on  all  fours  with  the  present  case, 
because  there  was,  in  that  case,  a  distinct  gift  of  an  annuity, 

(a)  Johns.  234.  (d)  8  D.  G.  &  Jo.  148. 

(b)  24  Beav.  445.  (e)  2  D.  G-  M.  G.  652 

(c)  29  Beav.  460.  (/)  29  Beav.  226. 
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•which  was  held  to  be  charged  on  the  real  estate.  On  the 
other  hand.  Baker  v.  Baker  does  not  seem  to  be  parallel.  The 
will  in  that  case  contained  a  simple  direction  that  a  sum  of 
stock  should  be  set  apart,  and  that  out  of  the  dividends  an 
annuity  should  be  paid  ;  and  then  there  was  a  gift  over.  It 
was  merely  the  case  of  a  tenancy  for  life  with  a  gift  over,  and 
was  decided  on  the  principle  that  both  the  objects  of  the 
testator's  bounty  had  equal  rights,  and  that  there  was  no 
reason  why  any  advantage  should  be  given  to  the  tenant 
for  life  over  those  interested  in  remainder.  That  is  conse- 
quently quite  distinct  from  the  case  of  a  gift  of  an  annuity 
followed  by  a  gift  of  residue,  as  in  Bright  v.  Larcher. 

In  the  wiU  before  me  there  is  no  gift  of  the  annuity, 
except  in  a  direction  to  pay  out  of  the  income  of  the 
residuary  estate.  The  testator  then  proceeds  with  the  tacit 
assumption  that  a  fund  will  be  set  apart  for  the  annuity, 
inasmuch  as  he  directs,  that,  on  the  death  of  the  annuitant, 
the  capital  or  fund  out  of  which  the  said  annuity  shall  or  may 
arise  shall  again  fall  into  and  become  part  of  his  residuary 
personal  estate.  Subsequently,  however,  he  separates  the 
residue  into  two  parts,  and  specifically  gives  to  tlie  charities 
so  much  of  the  fund  out  of  which  the  annuity  shall  arise 
as  shall  consist  of  pure  personalty.  In  a  certain  sense, 
therefore,  it  may  be  said  that  there  is  a  specific  gift 
over  of  this  fund.  But  that  reasoning  is  more  ingenious 
than  solid,  because  the  intention  is  clearly  expressed,  that 
the  annuity  fund  is  to  fall  into  the  residue ;  and  the  object 
of  the  clause  relied  on  is  merely  to  distinguish  between 
what  is  to  go  to  the  charities  and  what  is  to  go  to  the  Crown. 

It  comes,  therefore,  to  this  simple  point :  a  direction  to 
the  trustees  to  whom  the  real  and  personal  estate  is  devised 
and  bequeathed,  to  pay  an  annuity  out  of  the  income  of  the 
residuary  estate,  followed  by  a  direction,  that,  on  the  death 
of  the  annuitant,  the  fund  out  of  which  the  annuity  shall 
or  may  arise  is  again  to  fall  into  the  general  residue  ;  and 
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a  further  direction,  that  the  pure  personalty  aet  apart  for 
the  annuity  and  all  other  the  pure  personal  estate  shall, 
after  the  decease  of  the  annuitant,  wibject  and  without 
prejudice  to  the  annuity,  be  paid  to  certain  charities,  and 
the  rest  to  the  Grown. 

There  is  another  clause,  in  a  subsequent  part  of  the  will, 
empowering  the  trustees  to  set  apart  a  sufficient  fund  to 
produce  the  annuity,  after  which  they  are  to  be  entitled  to 
deal  with  the  residuary  estate.  Mr.  Wickms  observed 
correctly,  that  there  was  no  gift  except  in  the  direction  to 
pay  out  of  the  income  of  the  residuary  estate,  and  that 
this  last-mentioned  clause  was  merely  permissive. 

There  is  one  authority  which  comes  very  near^to  this 
case— -Boyd  v.  Buckle  (a),— but  it  does  not  appear 
to  have  been  satisfactorily  argued,  for  the  reasoning 
went  on  the  supposed  existence  of  a  fijst  charge  of  the 
annuity ;  whereas,  as  the  Reporter  observes  in  a  note,  it 
did  not  appear  that  the  testator  had,  in  terms,  so  chaiged 
his  estate.  All  that  there  was,  was  a  direction,  that,  in 
case  a  leasehold  estate  of  the  wife's  should  drop  in  her 
lifetime,  the  trustees  should  pay  to  her,  out  of  the  dividends 
of  a  sufficient  part  of  the  personal  estate,  an  equivalent  for 
the  rent  lost ;  and  then,  after  various  legacies,  there  was  a 
gift  of  the  residue  on  trust  to  accumulate  during  the  term, 
and  after  its  expiration  to  pay  the  income  to  the  widow  for 
life,  and  then  over.  The  lease  expired,  and  the  income  of  the 
residue  was  not  sufficient  to  make  good  the  loss ;  and  it  was 
held  that  it  should  be  made  good  out  of  the  capital.  That 
seems  to  have  been  decided  on  the  footing  that  a  direction 
to  pay  out  of  rents  means  out  of  perpetual  rents,  and  is  equi- 
valent to  an  absolute  gift ;  that  was,  at  any  rate,  the  line 
taken  in  argument,  but  it  ia  not,  to  my  mind,  satisfactory 
reasoning,  when  the  subject  matter  is  an  annuity  and  not  a 


(n)  10  Sim.  595. 
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gross  sum.  The  atrgument  on  the  other  side  is  remarkable, 
for  counsel  seems  to  have  put  the  case  higher  against 
himself  than  the  language  of  the  wiQ  warranted.  He  says, 
the  difficulty  arises  from  the  inconsistent  dispositions  made 
by  the  testator  in  the  first  and  last  clauses  of  the  will,  the 
first  giving  compensation  out  of  the  estate,  and  the  last 
out  of  the  interest  of  the  residuary  estate.  Counsel, 
therefore,  created  an  imaginary  difficulty,  and  the  decision 
went  on  the  ground  that  the  ultimate  trust  did  not  take 
away  the  benefit  of  the  first  charge,  no  such  charge  having 
in  reality  been  created. 

Without  relying  on  this  decision^  I  think  the  principles 
established  by  authority  are  suffici^it  to  entitle  the  annui- 
tant under  the  will  before  me  to  payment  out  of  the  corpus. 
Although  in  Bright  v.  Larcher  there  certainly  was  an  ex- 
press gift  of  the  annuity,  which  is  wanting  here,  the  observa- 
tions of  the  Lords  Justices  in  that  case  point  to  a  principle 
wide  enough  to  cover  the  present  L.  J.  Knight  Bruce  in- 
timated a  doubt  as  to  the  arrears  of  the  annuity ;  but  L.  J* 
Turner  says>  "  I  do  not  intend  to  intimate  the  least  doubt  as 
to  the  decision  of  the  House  of  Ziords  in  Baker  v.  Baker.  1 
agree  with  the  decision  in  that  case  ;  but  I  think  the  present 
case  distinguishable  firom  it  in  this  respect,  that  here  there 
is  an  ultimate  direction  that  the  fund' shall  be  applied  as  the 
residue  is  to  be  applied.  Now  no  one  can  take  the  residue 
until  after  payment  of  the  arrears  of  the  annuity/' 

It  is  manifest  on  this  will  that  the  testator  had  an 
anxious  desire  to  provide  for  this  annuity.  He  assumes 
(as  a  testator  generally  does)  that  his  assets  will  be 
sufficient^  and  makes  no  express  provision  for  the  event 
of  a  deficiency ;  but,  having  regard  to  the  direction  that  the 
fund  is  to  fall  into  the  residue  on  the  death  of  the  annuitant, 
to  the  gift  over  'subject  and  without  prejudice  to  the 
annuity/  and  to  the  proviso  that  the  trustees  may  set 
apart  a  fund,  and  after  doing  so  ace  to  be  at  liberty  to 
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18^2*  deal  with  the  residuary  estate,  (which  implies  that  until 
then  they  were  not  to  deal  with  it,)  I  think,  upon  the  whole 
will  taken  together^  there  is  a  sufficiently  clear  indication 
of  an  intention  that  the  annuity  should  be  paid  before  the 
residuary  legatees  take  any  benefit  from  the  estata  The 
arrears  must,  therefore,  be  paid  out  of  the  corpus. 


Judgment, 


jimii  Stock  Rb  era  assurance  society. 

Company^ 
Amalgamation  WiLLlAMS'  CaSE. 

— Ultra  Vtrea. 

A  life  and  Ere  ANCHOR  CaSE. 

assorance  bo-        r 

thebuslnesl^  iN  March,  1856,  the  Saxon  Life  Assurance  Society 
a  life  assorance  borrowed  from  the  Anclior  Life  and  Fire  Insurance 
ukingaiithe  CoTwpany  the  sum  of  £1,500,  secured  by  a  deed  of 
dertaking  loT"  Diortgage  of  Certain  policies  and  assets,  dated  the  19th 
— fl*W*thaLin  ^'^^^  1856,  which  contained  covenants  for  payment  by 
theabBencoof    the  Soxon  Society  as  principals,  and  several  persons  as 

any  special  . 

power  in  their     sureties, 
deed  of  tetUe- 

MtioVtlT""       An   agreement  was   entered   into   on   the  16th  July, 

ultra  Tiree,—     1866,  by  whicb   the   business  of  the  Saxon  was  to  be 

that  Becnnties 

under  the  seal  transferred  to  the  Era  Assurance  Society.  This  agreement 
hig  compaoy,      ^^  approved  by  special  general  meetings  of  both  companies. 

given  in  carryo 

ing  out  this  ar-       Qn   the  17th  January,  1867,  the  Sazon  Society  was 

rangement  to  ^ »  >  j 

creditors  of  the  ordered  to  be  wound  up,  subject  to  the  said  agreement, 

selling  com- 

and^thatsnoh  '  On  the  28th  and  30th  January,  1867,  agreements  were 
S^^tUiSto  come  to  modifying  the  agreement  of  J  6th  July,  1866,  for 
prove  against     the  transfer  of  the  business  of  the  Saxon  ;  and  on  the  1  Itb 

the  purchasing 

eompany,which  June,  1867,  an  order  was  made  in  chambers  staying  the 
oourseof  wind-  winding  up,  in  order  to  enable  these  agreements  to  be 
ing  ttp-  carried  out 


Statemeni, 
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On  the  Ist  August,  1867,  a  deed  was  executed  to  carry         18^. 
out  the  transfer  from  the  Saxon  to  the  Era^  and  thereby       Rb  Eba 
the    Era  covenanted  with    the    Sdxon  to  pay    certain      coSawt. 
scheduled    debts,    including    the    debt    to   the   Anchor 
Company  and  a  debt  to  a  Mr.  Williama  ;  and  the  assets, 
business,  and  goodwill  of  the  Saxon  were  thereby  trans- 
ferred to  the  Era, 

In  pursuance  of  this  arrangement^  it  was  proposed,  on 
the  part  of  the  Sa^on  and  Era  Societies,  that  the  Anchor 
should  give  up  their  security  of  the  19th  March,  1856,  to 
be  cancelled,  and  accept  in  lieu  thereof  a  security  of  the 
Era  Society.  This  was  assented  to ;  the  old  deed  was  ac- 
cordingly cancelled,  and  a  new  deed  of  mortgage  and 
covenant,  dated  the  29th  September,  1857,  was  given  by  the 
Era  to  the  trustees  of  the  Anchor  Company  for  the  then 
balance  of  ,f  1,200.  This  deed  did  not  mention  the  fact  of 
the  arrangements  with  the  Saxon,  but  recited  an  advance 
from  the  Anchor  to  the  Era,  and  was  framed  as  an  ordinary 
security  of  the  Era  Company,  such  as  they  were  competent 
to  issue  for  the  purpose  of  raising  money.  It  appeared 
by  a  marginal  note  on  the  draft  that  all  reference  to  the 
Saxon  had  been  avoided  at  the  instance  of  the  Anchor 
Company. 

The  Era  Society  took  possession  of  the  assets  and  busi- 
ness of  the  Saxon,  and  paid  debts  in  excess  of  the  moneys 
received. 

On  the  29th  May,  1868,  the  Era  Society  was  ordered  to 
be  wound  up,  and  claims  were  made  by  Williams  and  by 
the  Anchor  Company  to  prove  against  the  Era.  There  was 
no  clause  in  the  deeds  of  settlement  either  of  the  Saxon 
or  the  Era  providing  for  amalgamation  with  any  other 
companies. 

The  Era  deed  described  the  business  of  the  Company  to 
be — effecting  assurances  on  lives  and  against  fire,  and  con 
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tained  a  clause  (the  38th),  which,  after  giving  various 
powers  to  the  directors,  empowered  them,  generally, 
where  the  deed  was  silent  or  did  not  otherwise  provide,  to 
act  in  the  direction  of  the  concerns  of  the  society  in  such 
manner  as  at  their  absolute  discretion  they  should  think 
most  conducive  to  the  interests  of  the  society,  and  for  that 
purpose  to  make,  do,  and  execute  all  such  act^  deeds, 
matters,  and  things  whatsoever  as  might  be  requisite  or 
expedient  in  that  behal£ 


Williams'  Casb. 
Argument.         Mr.  DaTUel,  Q.O.,  and  Mr.  Morris,  for  Williams : — 

The  amalgamation  was  approved  by  the  shareholders  in 
both  Companies,  who,  in  these  trading  undertakings,  have  a 
large  discretion:  Svmpaon  v.  Westminster  Palace  Hotel 
Cow/pamy  (a).  The  deed  of  settlement  of  the  Era  empowers 
the  directors  to  act  in  such  manner  as,  at  their  absolute 
discretion^  they  shall  think  most  conducive  to  the  interests 
of  the  society  ;  and  this  is  sufficient  to  validate  the  deed, 
independently  of  the  assent  of  the  shareholders  :  Ernest  v. 
NickolU  (6),  Balfour  v.  Ernest  (c). 

The  transaction  being  valid^  WUUa/ms  is  eniitled  to  rank 
as  a  creditor  of  the  Era,  who  undertook  the  liability  to  him. 

Mr.  Giffard,  Q.U.,  and  Mr.  ReiUy,  for  the  Official 
Manager : — 

The  amalgamation  was  ultra  vires  of  both  companies, 
and  the  directors  of  the  Saxon  were,  moreover,  interested ; 
the  contract  was,  therefore,  void  under  the  29  th  section  of 
7  &  8  Vict.  c.  110. 

Even  if  two  Life  Assurance  offioes  could  amalgamate 
without  special  power^  one  of  these  was  a  Life  and  Fire 

(a)  2  D.  G.  F.  &  J.  141.  ih)  6  H.  L.  Cft8.  401. 

(c)  6  C.  B.,  N.  S.,  601. 
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Insurance  company,  which  was  an  entirely  difi^nt  busi- 
ness from  life  insurance  alone :  AngUhAuatralicm  Insur-- 
ance  Compamy  v.  BrUiah  Provident  Insurance  Society  (a), 
Australian  Steam  Clipper  Company  v.  Mouneey  (&)• 

Mr.  Willcock,  Q.C.,  and  Mr.  Roxburgh,  for  the  Creditors' 
Representative. 

Mr.  Daniel  replied. 


Anchor  Oase. 

Mr.  Oiffard,  Q.C.,  and  Mr.  ReOZy  for  the  Official 
Manager. 

Mr.  WiUcock,  Q.C^  and  Mr.  Roxburgh,  for  the  Creditors' 
Representative,  cited  Bank  of  Ireland  v.  Svcms'  True- 
tees  (c). 

Mr.  RoU,  Q.C.,  and  Mr.  Rodwell,  for  the  Anchor  ;— 

Even  if  irregular,  it  would  be  a  fraud  now  to  dispute 
our  claim.  We  could  not  question  the  transaction,  and 
how  can  the  Era  do  so  ?  On  the  face  of  it  the  deed  is  per- 
fectly regular,  and  the  Era  are  estopped  from  disputing  it 

[They  cited  Taylor  on  Evidence  {d),  Carter  v.  Carter  (e). 
Prince  of  Wales  Insurance  Company  v.  Ha/rdi/ng  (/), 
Ex  parte  Eagle  Insurance  Company  (g).  Agar  v.  A  the- 
ncewm  Assuramce  Society  (A).] 
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Vice-Chancjelor  Sir  W.  Page  Wood: — 

Both  these  cases  turn  in  great  measure  on  the  question, 
what  power  the  directors  of  the  Era  Company  had  to  amalgar 
mate,  as  it  is  called,  with  the  Saxon  Company;  that  is  to  say, 


(a)  5  Jur.,  N.  S.,  1280. 
(h)  6  W.  R.  784. 
ie)  5  II.  L.  Gas.  389. 
\d)  Vol.  I.,  page  105. 


(e)  8  ^.  &  J.  617. 
(/)  4Jur.,  N.8.,851. 
0?)  4  K  &  J.  549. 
(A)  8  C.  B.,  N.  S.,  725. 
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to  take  upon  themselves  the  business  of  another  company 
with  all  its  assets  and  liabilities,  that  business  being  not  ex- 
actly of  the  same  character  as  their  own,  inasmuch  as  the 
one  was  a  Life  office  and  the  other  a  Life  and  Fire  office. 

Without  dwelling  on  this  point,  I  will  assume,  in  favour 
of  the  claims,  that  the  two  companies  were  engaged  in 
the  same  kind  of  business,  and  that  the  addition  of  fire 
insurance  in  the  one  case  makes  no  difference. 

Viewed  in  this  way,  the  matter  reduces  itself  to  the 
question  whether  there  was  any  power  in  the  directors  of 
either  company  to  effect  this  amalgamation,  and,  in 
particular,  whether  it  was  competent  for  the  Era  to 
undertake  all  the  existing  policies  of  another  company. 
It  appears  to  me  quite  clear  that  this  could  not  be  done 
without  some  special  power  in  the  deed  of  settlement  to 
authorise  such  a  transaction.  I  find  nothing  of  the  kind 
beyond  the  general  power  given  to  the  directors  by  the 
88th  clause  of  the  Era  deed.  This  empowers  the  directors 
to  act  in  the  direction  of  the  concerns  of  the  society  as,  in 
their  discretion,  they  shall  think. most  conducive  to  its 
interests ;  but  this  must  mean,  to  act  within  the  limits  of 
the  business  as  defined  by  the  deed,  which  is  to  effect 
assurances  in  the  ordinary  course.  The  deed  specifies  in 
many  particulars  the  manner  in  which  life  policies  are  to 
be  effected.  There  is  to  be  a  medical  certificate,  and  a 
careful  inquiry  in  each  case ;  and  the  shareholders  trust 
to  the  discretion  of  the  directors,  to  be  exercised  upon  the 
information  so  obtained.  The  shareholders  who  elected  the 
directors  to  exercise  a  special  discretion  of  this  kind  on 
every  occasion,  could  not  have  meant  to  authorise  the 
board  to  accept  a  mass  of  policies  on  lives  of  which  they 
could  know  nothing  beyond  the  fact  that  they  had  been 
accepted  by  another  company.  If  such  a  transaction  were 
valid,  the  shareholders  would  be  subjected  to  liabilities 
.which  they  never  contracted  to  undertake.      Still   less 
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did  they  authorise  the  directors  to  take  upon  themselves 
all  the  debts  of  another  company.  It  is  said,  that  the 
directors  of  the  Era  were  empowered  and  bound  so  to 
conduct  the  business  as  to  provide  capital  to  carry  it  on ; 
and  that,  under  the  power  of  raising  money  in  case  of  need, 
it  was  competent  for  them  to  contract  debts  like  those 
claimed  by  the  Anchor  and  Mr.  WUliams.  But  there  is 
not  a  single  clause  in  the  deed,  except  the  38th,  which  I 
have  already  considered,  which  can  be  supposed  to  enable 
the  directors  to  take  on  themselves  all  the  debts  of  another 
concern. 

I  cannot  hold  that  the  shareholders  gave  authority  to 
the  directors  either  to  purchase  a  large  number  of  policies 
in  the  mass  without  investigation,  or  to  undertake  the 
debts  of  another  company. 

The  observations  of  some  of  the  Judges  in  the  case  of  the 
Sea  Fire  Life  Company  (a),  as  to  the  possibility  of  a  ratifi- 
cation by  the  shareholders  of  a  transaction  of  this  kind,  must 
be  understood  with  reference  to  the  facts  of  that  case, 
where,  in  one  of  the  deeds  of  settlement,  that  mode  of 
eflFecting  the  purchase  of  another  business  was  expressly 
pointed  out;  and  the  Judges,  without  expressing  any 
opinion  on  the  general  pointy  simply  notice  the  fact  that 
such  a  power  was  given  by  the  deed. 

In  the  present  case,  there  is  no  power  of  the  kind, 
either  in  the  directors  or  in  a  general  meeting;  and  no 
meeting  could  bind  a  single  dissentient  shareholder  to 
such  an  arrangement.  It  cannot  be  supposed,  that  a  com- 
pany formed  for  one  purpose  could,  by  any  possibility^ 
bind  the  shareholders  to  an  application  of  the  assets  to 
purposes  altogether  beyond  the  scope  of  the  deed.  There 
are  abundant  authorities  to  prove  that  joint  stock  com- 
jpanies  cannot  exceed  the  powers  of  their  deeds. 


I860. 
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It  is  txue,  tbat»  in  the  course  of  the  winding-up  of  the 
Saxon,  the  proceedings  were  stayed,  on  the  allegation  that 
the  Era  was  about  to  make  an  arrangement  of  the  nature 
of  that  which  has  been  attempted  by  this  deed.  Possibly, 
it  might  have  been  better  if  an  inquiry  had  first  been 
made,  whether  the  companies  had  the  power,  which  they 
assumed  to  possess,  to  enter  into  this  arrangement;  but 
all  that  was  done  in  fact  wacf,  to  stay  the  proceedings  on 
an  ex  parte  application,  for  the  purpose  of  avoiding  ex- 
pense which  might  prove  needless;  and  the  order  in  no 
way  bound  the  Etu  or  any  one  connected  with  it. 

Having  stated  my  view  of  the  amalgamation,  it  remains 
only  to  consider  the  circumstances  of  the  two  claims  which 
are  now  brought  forward. 

WiUia/ma'a  case  is  this :  He  claims  in  respect  of  a  sum 
of  <£%00,  which  he  paid  on  behalf  of  the  Saxon.  It  was 
a  debt  which  the  Saxon  was  bound  to  meet^  and  which 
the  Era,  as  part  of  the  amalgamation-contract,  expressly 
undertook  to  provide  for.  WUliamay  accordingly,  claims 
against  the  Era.  It  appears  to  me  clear  that  the  Saxon 
company  is  the  debtor  to  Williams,  and  that  he  cannot 
call  upon  the  Era  to  pay  the  debt 

With  respect  to  the  claim  of  the  Anchor  Company, 
there  can  be  no  doubt  that  they  were  misled  into  giving 
up  their  security  against  the  Saocon,  whatever  it  may 
have  been  worth,  and  taking  in  exchange  for  it  what 
purports  to  be  a  security  of  the  Era,  but  is,  in  fact,  no 
valid  security  at  all.  They  were  not,  perhaps,  entirely  in 
the  dark,  because  there  is  a  marginal  note  on  the  draft 
of  the  new  security,  which  shows  that  there  was,  at  any 
rate^  some  apprehension  that  the  transaction  might  be 
questioned;  but  they,  no  doubt,  took  the  security  in  the 
belief  that  it  was  valid.  It  is  not  necessary  to  dwell  on 
the  supposed  estoppel  of  the  deed     The  shareholders  of 
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the  Era  could  not  be  made  responsible  for  this  debt.  18$0* 
The  directors  having  no  power  to  bind  the  shareholders,  rb  E»i. 
as  thejr  attempted  to  do,  by  the  arrangement  for  the 
transfer  of  the  debts  of  the  Saxon,  put  the  new  deed  in 
such  a  shape  as  to  give  it  a  colour  of  legality.  But  all  the 
parties  were  evidently  aware  that  the  deed  of  settlement 
required  an  actual  advance  to  be  made,  in  order  to  warrant 
the  issue  of  such  a  security  ;  and  a  false  recital  of  such  an 
advi^CQ  ^as  accordingly  inserted. 

I  say  nothing  as  to  the  contention  that  the  transaction 
was  void  by  reason  of  the  alleged  interest  of  certain  of  the 
directors,  because,  apart  from  that  question,  the  case  before 
me  turns  simply  on  the  question,  "  Can  C!ompany  A  fasten 
its  liabilities  on  Company  B,  without  any  special  power  in 
either  of  their  deeds  of  settlement  to  make  such  a  transac- 
tion binding  on  the  shareholders  ? " 

If  there  had  been  power  in  the  Era  to  buy  the  business 
of  another  company,  there  would  have  been  no  objection  to 
the  giving  of  the  security  to  the  Anchor  in  pursuance  of 
the  arrangement.  If  the  transaction  had  been  good  in 
substance,  I  do  not  see  amy  objection  to  the  mode  of  carrying 
it  out.  But  holding  that  there  was  no  power  to  purchase  the 
business,  I  must  hold  that  there  was  no  consideration  binding 
on  the  Era  proprietors  for  the  execution  of  this  instrument 
to  which  the  directors  set  the  seal  of  the  company.  What^ 
ever  hardship  this  may  involve  to  the  Anehor  I  must  regard 
the  rights  of  the  Era  proprietors,  who  cannot  be  assumed, 
either  de  facto  or  de  jure,  to  have  known  more  than  that 
they  would  be  bound  to  the  extent  authorised  by  their  deed 
of  settlement 

There  has  been  no  laches  to  affect  this  case  on  the  footing 
of  acquiescence ;  and  whatever  remedy  there  may  be  in 
respect  of  the  assets  of  the  Saxon  actually  received  by  the 
Era,  it  is  sufficient  on  this  occasion  to  say,  that  neither  of 
the  claims  can  be  allowed  as  debts.    There  will  be  no  costs. 
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t:tfS^^^-  ^^^^' 


June  24^ 

Ju/y9<r  Ee  SAXON  LIFE  ASSURANCE  SOCIETY. 

C^pan^    ^^l^(o^l  AJNCHOB  CASE, 
mtta  VirtB-(r>  //  Oi^  ^         ^ 

Purehauqf/Sr  *f   ^t*  c^/  EKA   CASE. 

Busineuof       r      ^  "^' 

^^*^^^tmM  18^7,  the   JVu  .ilsfiurawce  Society  purchased  the 

/«r  o/  fiaW/i-  business  of  the  Saxon  Life  AeauraTice  Society,  received 
Crtd^M-^  all  the  assets,  and  undertook  all  the  liabilities.  The  Era 
"^^SiftoAfe  Sr  P*^^  ^T[^Q  of  the  liabilities,  to  an  amount  exceeding  the 
Law,  assets  received  by  them.  They  also  gave  a  mortgage  and 
Company  pur-  Covenant  to  the  Anchor  Insurcmce  Company,  for  a  debt 
n^JTw^eivJd"'  ^^®  ^  *®°^  ^^^  the  Saxon,  in  substitution  for  a  similar 
the  aneta,  and    security  held  by  the  Anchor  against  the  Saocon,  which  was 

undertook  the        .  ,  ,    , 

liahilitieBofan-  given  Up  and  cancelled, 
other  Insurance 

creator  oV  the  ^®  Soxon  and  Era  Companies  were  both  ordered  to  be 
■^^^''^f.^^^P^^y^woupd  up  ;  and  in  the  matter  of  the  Era  it  was  held  that 

cancelled  his  *  '       ^ 

security,  and  the  security  given  by  them  to  the  Anchor  was  void,  the 
Btituted  secu-  transfer  of  the  business  having  been  tdtra  vires.  See  the 
Thlri^^^m-'"  report,  ante,  p.  400,  where  the  facts  of  the  transaction  are 

pany.    The        fully  stated. 

purchase  '' 

having  heen  m,         ^       t        ^  i  i    .     . 

heidToidas  The  Anchor  Company  took  out  a  summons  claiming 

HeS,^at  the  ^  ^^  remitted  to  their  old  rights  as  creditors  of  the  Saxon, 
ScSon^to  p^*"  ^^'^  ^  prove  for  their  original  debt  against  that  company, 
lieve  against  a  on  the  ground  that  the  substituted  security  given  by  the 
and  that  the  '  Era  had  been  found  invalid,  and  that  the  consideration  for 
miul^to  his'^  the  cancelling  of  their  original  security  had  entirely  failed. 

original  rights 

against  the  seU-      The  Official  Manager  of  the  Era  Company  also  took 

ing  company,  . 

and  was  entitled  out  a  summous  to  be  allowed  to  prove  for  the  amount 
^di^Jg-up       which  the  Era  Company  had  paid  in  respect  of  the  liii- 

prooeedinga. 

The  purchas- 
ing company  having  actually  received  all  the  assets,  and  taken  the  business  of  the  selling  com- 
pany, and  both  companies  having  since  been  wound-up: — Held^  that  the  purchasing  company 
was*  not  entitled  to  prove  against  the  selling  company  an  excess  of  debts  paid  over  assets  re- 
ceived— ^it  being  impossible  to  restore  both  companies  to  their  original  situation. 

The  Creditors'  Representative  is  entitled  to  appear  on  an  ac^oumed  summons  by  the  Official 
Manager  to  establish  a  debt  claimed  to  be  due  to  the  company. 
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bilities  of  the  Saxon,  before,  the  transfer  of  the  busiDOSs 
had  been  held  invalid,  less  the  value  of  the  assets  of  the 
SaoDon  received  by  the  Era  Society  under  that  arrangement. 

It  appeared  in  evidence  that  the  Era  had  received  the 
whole  assets  and  business  of  the  Sa^wn  Society,  and  paid 
some  of  the  liabilities ;  but  that  the  amounts  received  in 
respect  of  the  assets  and  business  were  less  than  the  sums 
paid  in  respect  of  such  liabilities  by  about  £3,000.  There 
were  also  further  liabilities  of  the  Saxon  which  the  Era 
had  not  satisfied,  some  of  which  had  been  held  not  binding 
on  the  Era. 

Both  claims  were  adjourned  into  Court. 


Rb  Saxok 
LiFB  Absur- 

ANCB  SodBTY. 

Siatemtnt 


Anchor  Case. 

Mr.  RoU,  Q.C.,  and  Mr.  RodweU,  for  the  Anchor  Com- 
pany.— The  Court  can  relieve  against  mistakes  in  law : 
Stone  V.  Godfrey  (a) ;  and,  whether  this  was  a  mistake  of 
law  or  fact,  we  did  accept  the  substituted  security,  un^r 
the  impression  that  it  was  valid.  It  turns  out  a  nullity ; 
and  there  was,  therefore^  no  consideration  for  the  cancelling 
of  the  old  deed. 

Mr.  Daniel,  Q.C.,  and  Mr.  Morris,  for  the  Official 
Manager  of  the  Saxon. 

Mr.  Badden,  for  other  parties. 

Mr.  Prendergasty  for  the  sureties  under  the  deed  of  19th 
March,  1,856. 

Mr.  R6U,  replied. 


Era  Case. 
Mr.  Oiffard,  Q.C.,  and  Mr.  ReiUy,  for  the  Official  Man- 
ager of  the  Era,  cited  Balfov,r  v.  Ernest  (&). 


Argument. 


(a)  6D.M.&G.76. 


(6)  5C.B.,N.  S.601. 
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1868.  Mr.  WUlcock,  Q.  0.,  and  Mr.  Moxbv/rgh,  for  the  Creditors* 

Rb  Bazoh     BepreBentative  of  the  Era. 

LZFS  A88UR« 

ahobSociott,       ^y  Danid,  and  Mr.  Morris,  for  the  Official  Manager  of 

Argum€mi.       the  SdXOn. 

Mr.  Hodden,  for  other  parties. 
Mr.  Oiffard  replied 


Judgment.       ViCE- CHANCELLOR  SiR  W.  PAGE  WoOD  : — 

There  are  two  olaimfi  in  this  matter,  one  by  the  Anchor 
Insura/iice  Company  and  the  other  by  the  JEra  Assurance 
Society. 

The  claim  of  the  Anchor  arises  in  this  way.  They 
originally  held  a  securiiy  of  the  Sanson  Assv/rance  Society 
for  moneys  advanced  by  the  Anchor.  Subsequently  to  this^ 
the  Saxon  came  to  an  arrangement  with  the  Era,  by  which 
the  whole  assets  and  business  of  the  SaoDon  were  transferred 
to  the  Era  Society,  which  undertook  to  protdde  for  all  the 
liabilities  of  the  Saxon. 

This  arrangement  was  so  £sir  recognised  in  chambers,  that 
proceedings  which  had  been  taken  for  winding  up  the 
Soucon  were  stayed,  and  a  deed  was  afterwards  executed  on 
the  1st  of  August,  1857,  between  the  Saxon  and  the  Era 
Companies,  for  the  purpose  of  carrying  out  this  arrangement. 
Upon  this  being  done,  it  was  proposed  that  a  new  security 
of  the  Era  should  be  substituted  for  the  existing  security 
which  the  Anchor  Company  held  against  the  Saxon;  and 
the  Anchor  Company  assented  to  this  proposal,  accepted 
the  new  security,  and  cancelled  the  old  one. 

At  a  later  period  the  validity  of  the  transaction  between 
the  Saocon  and  the  Era  was  questioned ;  and  it  was  held  in 
this  Court  that  the  deeds  of  settlement  of  those  companies  did 
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not  authorifie  the  transfer  of  the  badiness,  and  that  the  deed         IMS. 
of  the  let  of  August,  1857>  was  ultra  vires ;  and  the  claim  of     rb  saxow 
the  Anchor  Company  against  the  Era  was  accordingly  di^  ^^^^^  SocnBrr. 


allowed.  The  consequence  is»  that  the  security  given  by  the 
Era  to  the  Anchor  in  consideration  and  in  pursuance  of  the 
transfer  of  the  business  and  in  substitution  bt  a  lialnlity  of  the 
SoLXon  was  a  mere  nullity  firom  the  first  That  circumstance 
distinguishes  the  case  from  those  where  securitieu  have  failed 
from  subsequent  occurrences.  No  consideration,  in  &ct| 
passed  between  the  Anchor  and  the  SoLOSon  for  the  snrren*^ 
der  of  the  origincd  security  ;  for  that  which  purported  to  be 
the  consideration  for  it  was  the  obligation  of  the  Era,  which 
was  from  the  first  a  mere  nuUity. 

The  Anchor  Company,  accordingly,  claim  to  be  remitted 
to  their  original  rights  against  the  Saxon,  and  to  prove  in 
the  wmding-up  for  the  amount  of  the  debt  The  answer 
attempted  on  the  part  of  the  Official  Manager  of  the  Saaxm 
is,  that  the  Saxon  altered  their  position  in  consequence  of 
the  dealing  with  the  Era;  that  they  cannot  be  restored  to 
their  original  situation ;  and  that  the  liabilities  which  were 
cancelled  as  part  of  that  transaction,  cannot,  in  justice,  be 
revived.  They  say,  that  the  essence  of  the  transaction  was, 
and  that  the  Anchor  Company  knew  that  it  was,  that  they, 
the  Saxon,  should  be  freed  from  this  among  other  liabilities ; 
in  consideration  of  which,  they  have  given  up  all  their 
property  ;  and  as  this  cannot  now  be  restored,  the  Anchor 
are  not  entitled  to  be  remitted  to  their  former  rights.  In 
point  of  fact  this  contention  is  not  established.  It  is  quite 
true,  that  the  managers  of  the  Anchor  Company  knew 
what  the  transaction  was ;  but  it  is  impossible  to  say, 
that,  by  camply  releasing  the  debt  of  one  company  in  con- 
sideration of  a  substituted  security  by  another,  the  Anchor 
Company  supplied  the  real  consideration  of  the  whole 
transaction.  The  dealing  between  the  Saxon  and  Era 
was  an  independent  matter,  to  which  the  substitution  of 
this  particular  security  was  only  incidental ;  and  it  does 
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1862.  not  appear  that  those  who  represented  the  Anchor  were  in 
Re  Saxon  any  way  instrumental  in  bringing  about  the  arrangement. 
ANCT^SoaBrr.  ^^®  *^^  companies  immediately  concerned  being  anxious 
to  effect  the  transfer,  the  creditors  of  the  one  consented  to 
substitute  the  credit  of  the  other,  on  the  assumption  that 
the  security  offered  to  them  in  exchange  was  a  valid  ob- 
ligation on  the  Era.  All  parties,  no  doubt,  supposed  that 
the  transaction  was  legal,  and  it  comes  to  this,  that,  by  a 
common  mistake  of  the  Saxon  and  Era  Companies,  a 
creditor  of  the  Saxon  has  been  led  to  give  up  a  security  in 
exchange  for  a  deed  which  is  a  mere  nullity. 

A  question  has  sometimes  arisen  how  far  this  Court  can 
interfere  to  rectify  a  mistake  in  law  ;  but,  having  regard  to 
all  the  authorities,  and  especially  to  Stone  v.  Godfrey^  I 
have  no  doubt  of  the  jurisdiction.  In  Stone  v.  Godfrey 
the  Plaintiff  had  been  advised  that  he  was  not  tenant  by 
the  curtesy  ;  and,  on  the  assumption  that  he  had  no  such 
right,  he  concurred  in  a  partition  suit.  Afterwards,  the 
advice  was  ascertained  to  be  erroneous ;  and  upon  the 
subsequent  facts  it  was  held,  both  by  the  Master  of  the 
Bolls  and  the  Court  of  Appeal,  that  the  Plaintiff  waft 
barred  of  relief  by  his  own  conduct  and  laches  :  but  both 
of  the  Lords  Justices  rested  their  judgments  upon  that 
alone ;  and  L.  J.  Turner  expressly  said,  that  he  felt  no 
doubt  that  the  Court  had  power  to  relieve  against  mistakes 
in  law  as  well  as  against  mistakes  in  fact. 

I  must,  therefore,  hold  that  the  Anchor  Company  are 
entitled  to  be  replaced  as  creditors  of  the  Saxon. 

The  other  case  is  of  a  different  complexion.  The  Era 
Society  undertook  the  liabilities  of  the  Saxon,  and,  like  the 
AricAor  Company,  did  so,  I  have  no  doubt,  being  fully 
satisfied  that  the  transaction  was  legal,  and,  in  a  certain 
sense,  under  the  sanction  of  the  Court,  inasmuch  as  the 
winding-up  proceedings  were  stayed  in  consequence  of  this 
arrangement. 
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Accordingly,  all  the  assets  of  the  Saxon  were,  pursuant 
to  the  agreement,  handed  over  to  the  Era  ;  and  now  it  is 
said,  that,  although  the  Era  escape  a  large  proportion  of  ^Jj'^^sociarr. 
those  liabilities,  of  which  the  Anchor  claim  is  one  example, 
the  assets-  received  from  the  Saxon  have  not  sufficed  to 
cover  the  remaining  liabilities,  and  that  the  Era  are  losers 
to  the  amount  of  about  ^^3,000.  The  Era  consequently 
claim  to  prove  the  excess  of  their  payments  over  their 
receipts  on  account  of  the  Saxon  as  a  debt  against  this 
company. 

Now  it  must  be  borne  in  mind  that  the  bargain  between 
the  two  companies  was,  that  the  Saxon  should  give  up 
their  whole  property,  their  policies,  and  the  goodwill  of  their 
business,  as  the  consideration  for  the  Era  undertaking  their 
liabilities.  That  was  a  consideration  which  the  Era  evi- 
dently supposed  to  be  valuable.  Now  they  say,  they  were 
misled  as  to  value.  But  it  is  to  be  observed,  that  no  fraud  on 
the  part  of  the  Saxon  is  proved,  and  scarcely  even  suggest- 
ed. The  claim,  therefore,  can  stand  only  on  the  ground  of  a 
common  mistake.  But  then  the  question  arises,  whether 
the  parties  can  be  replaced  in  their  original  situation  ;  and 
this  creates  an  insuperable  difficulty.  I  cannot  bring  back 
the  assets  and  the  business  of  the  Saxon,  or  in  any  sense 
restore  the  original  position  of  affairs ;  and,  when  the  sub- 
stantial justice  of  the  case  is  considered,  it  is  obvious  that 
the  Era  obtain  more  than  the  rights  they  stipulated 
for.  The  contract  was  to  undertake  all  the  liabilities,^ 
in  consideration  of  receiving  all  the  assets.  They  have 
received  the  whole  assets,  and  have  escaped  part  of  the 
liabilities.  They  have  had  all  the  benefit  which  they 
contemplated,  though  it  is  true  that  the  bargain  has 
turned  out  a  bad  one. 

The  case  of  Balfowr  v.  Ernest,  which  was  referred  to, 
is  not  precisely  in  point  as  to  the  principle ;  but,  even  if  it 
were,  the  difficulty   would  still   remain,  that  it   is   not 

VOI*   IL  E  E 
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*  -      practicable  to  restore  both  parties  to  their  old  position 

R»  Saxok      Ysixt  of  the  assets  which  formed  the  consideration  of  the 
Life  Absub- 
AHGB  SociBTT.  agreement  consisted  of  the  goodwill  of  the  business ;  and 

Judgment  merely  giving  credit  for  moneys  received,  as  the  Era 
offer  to  do,  is  not  handing  back  the  assets  or  restoring 
the  Saaxm  to  its  former  situation.  This  is  now  imprac- 
ticable, and  the  daim  of  the  Era  Society  must,  therefore^ 
be  disallowed. 


Mr.  Oiffard,  Q.  0.,  submitted  that  the  Creditors'  Repre- 
sentative of  the  Era  was  not  entitled  to  appear^  and 
ought  to  have  no  costsL  It  was  true,  that  it  had  been 
decided  that  he  might  appear  to  resist  a  claim  against  the 
Official  Manager,  but  he  had  never  been  allowed  to  appear 
to  support  a  claim  which  the  Official  Manager  made. 

Mr.  WiUoock,  Q.C.,  and  Mr.  Raxburgh,  argued,  that  the 
Creditors'  Representative  had  always  a  right  to  appear  on 
a  daim  affecting  the  assets. 


The  yiCE-CHANCELLoB  Said,  that  it  seemed  to  be 
dedded  that  the  Creditors'  Representative  was  entitled  to 
appear  in  Chambers  on  any  claim  of  this  kind ;  and  he 
must  hold  him  equally  entitled  when  the  summons  was 
adjourned  into  Court  His  costs  must,  therefore^  be 
allowed. 


sell)  Mil- 
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Susannah  PERKINS,  having  a  power  of  appoint- 
ment over  a  fund  of  jP35,000  stock  after  the  decease  of 
herself  and  her  husband,  by  her  will,  dated  the  1st 
November,  1849,  appointed  tJie  same  upon  trust  for  her 
six  daughters,  by  name,  equally  to  be  divided,  "So 
nevertheless  that  the  shares  hereinbefore  by  me  appointed 
to  my  said  daughters  respectively,  and  the  annual  income 


May  \2th. 

Married 
Woman — 
Separate  £«- 
iaie-^A  ntieipO" 
Hon — Draft 
voluntary  Set- 
tlement— 
TVanjfir — 
Locum  Jrcmitem' 
Ha — Practice 
-^Order  19  of 

1861. 
A  married 
woman  5.  was 
thereof,  may  be  for  the  sole  and  separate  use,  benefit,  and  entitled  to  a 

*  gross  sum,  pay- 

disposal  of  them  my  said  daughters,  and  not  to  be  subject  able  on  the 
to  the  debts,  control,  contracts,  or  engagements  of  their  fiSicr,*^for?er 
respective  present  or  any  future  husband ;  and  so  that  the  Jn^t^ttTrre- 
receipts  of  such  daughters  respectively  shall  be  good  and  ■traint  on  anti- 

nt*  '  ft  /*       \    •         *  1  .         t  1       cipation.    Dur- 

sumcient  discharges  for  their  said  respective  shares  to  the  ing  her  father's 
trustees  or  other  persons  paying  or  transferring  the  same  nJJ^  by  letters 
respectively ;  and  so  also  that  such  daughters  respectively  *°/®?*?  ^Z  ^^ 
shall  not^  while  under  any  coverture,  either  alone  or  with  when  it  feU  in, 
their  respective  husbands,  make  any  sale,  mortgage,  charge,  by  him  to  her 
or  incumbrance  of  or  upon  their  respective  parts  or  shares  baad^^Aftw 
of  the  said  trust  fund,  or  of  the  annual  income  thereof."  J*»«  ^^^^  of 

,  .  her  father  the 

And  in  a  subsequent  clause  it  was  provided,  that  if  any  of  the  fund  was  paid 
daughters  should  die  within  twenty-one  years  from  the  death  s,,  b^og  stiU 
of  the  survivor  of  testatrix  and  her  husband  without  having  tmr^^'y^banV 

promised  D, 
that  he  should  be  paid  out  of  the  fund  if  he  would  offer  no  opposition  to  her  application  for 
payment  out  of  court;  and  it  was  accordingly  paid  to  her: — Held,  that  Z>.  had  no  charge  on 
the  fund,  the  letters  being  ineffectual  by  reason  of  the  restraint  on  anticipation,  and  the  sub- 
sequent parol  promise  being  void  for  want  of  consideration  and  under  the  Statute  of  Frauds. 

Upon  evidence  that  a  married  woman  desiring  to  execute  a  volantary  settlement  transferred 
stock,  to  which  she  was  entitled  for  her  separate  use,  into  the  names  of  trustees,  and  approved 
of  s  draft  declaration  of  trust: — Held,  that  there  was  a  locus  posnitentisB,  and  that  the  trusts 
did  not  attach,  unless  the  draft  had  been  finally  authorised  before  the  transfer  to  the 
trustees;  and  an  inquiry  to  that  effect  being  answered  in  the  negatiye,  the  fund  ordered,  on  the 
petition  of  the  married  woman,  to  be  retransferred  for  her  separate  use. 

The  non-production  of  a  witness  for  cross-examination  is  no  ground  for  a  postponement  of 
the  hearing  if  the  affidavit  of  the  witness  is  withdrawn. 

£  E  2 
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1862.         any  issue  then  living,  and  no  child  of  such  daughter  should 

rbTtkm'     have  previously  died,  being  a  son,  after  attaining  twenty-one, 

TKD8T8.       Qj  ^  daughter  after  attaining  that  age  or  being  married,  then 

statement      the  actual  and  accruing  share  of  such  testatrix's  daughter 

was  to  go  and  be  held  upon  trust  for  the  survivors  or  others 

of  her  said  daughters  equally,  for  their  respective  sole  and 

separate  use,  in   like  manner  as  hereinbefore  directed  in 

respect  of  their  original  shares. 

The  testatrix  died  in  1861,  and  her  husband  in  1860. 

By  an  order  made  on  the  6th  July,  1861,  the  trust  fund, 
which  had  been  paid  into  court,  was  ordered  to  be  trans- 
ferred to  the  respective  daughters  for  their  separate  use — 
they  mutually  waiving  their  contingent  interests  by  survi- 
vorship. One  share  was  accordingly  transferred  to  Clara 
the  wife  of  F.  W.  Sykea  (the  present  petitioner),  for  her 
separate  use. 

Mrs.  Syhes  being  desirous  of  settling  part  of  the  fund,  a 
draft  declaration  of  trust  was  prepared  by  the  solicitor  of 
a  Mr.  Dawes,  in  which  Dawes  was  made  sole  trustee  of  the 
fund.  Mrs.  Sykes  was  advised  to  add  other  trustees ;  and 
the  fund  was  accordingly  transferred  into  the  names  of 
Dawes,  Johnston,  and  Ed/mond;  and  the  draft  settle 
ment  was  altered  by  Mrs.  Sykes'  solicitors  by  the  intro- 
duction of  the  two  last-named  trustees,  and  in  some 
other  particulars  ;  and  after  being  submitted  to  Mrs.  Sykes 
and  approved  by  her,  the  draft  was  sent  to  Dawes'  solicitor. 
Dawes  refused  to  act  except  as  sole  trustee,  and  alleged 
that  he  had  a  lien  on  the  fund  ;  and  ultimately  Mrs.  Sykes 
called  upon  the  trustees  to  retransfer  the  fund.  It  being 
considered  doubtful  whether  the  trusts  of  the  draft  declar- 
ation had  not  attached,  the  fund  was  paid  into  court,  and 
this  petition  was  presented  for  payment  out  to  Mra  Sykes. 
On  the  evidence  it  appeared  that  part  of  the  fimd  was 
transferred  into  the  names  of  the  three  trustees  on  the  10th, 
and  the  residue  on  the  ]  6th  of  August^  1862 ;  that  the 
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draft  declaration  of  trust  had  been  sent  by  Danves'  solicitor 
to  Mrs.  Sykes*  solicitors  before  the  10th  August ;  and  after 
having  been  altered  by  Mrs.  Sykes'  solicitors,  and  approved 
by  her,  had  been  sent  back  to  Dawes'  solicitor,  for  his 
approval,  on  the  17th  August 

An  affidavit  of  the  petitioner,  who  was  abroad,  was  also 
filed  on  the  2nd  of  May,  stating  that  she  did  not  understand 
her  approval  of  the  draft  to  be  conclusive  upon  her. 

Evidence  was  also  given  by  Dawes  to  the  effect,  that,  aft^r 
the  death  of  Mrs.  Perkins,  and  before  the  death  of  her  hus- 
band, he  had  on  various  occasions  made  advances  to  Mr.  and 
Mrs.  Sykes  on  the  written  promises  of  the  lady  that  he 
should  be  repaid  out  of  this  fund  when  it  fell  into  possession ; 
that  after  the  death  of  Mr.  Perkins^  and  before  the  fund 
was  paid  out,  he  abstained  from  offering  any  opposition,  on 
the  assurance  by  Mr.  and  Mrs.  Sykes  that  he  should  be 
paid  out  of  the  fund ;  and  that  ultimately  he  consented  to 
the  proposed  settlement  of  part,  on  the  like  assurance  that 
he  should  be  paid  out  of  the  residue,  and  should  have  the 
privilege  of  investing  the  settled  fund  upon  property  in 
which  he  was  interested. 

Before  the  hearing  of  the  petition  a  bill  had  been  filed 
by  Da/wes  to  enforce  his  claim,  on  the.  ground  that  the 
restraint  on  anticipation  was  ineffectulJ,  the  bequest  being 
of  a  gross  sum ;  but  to  this  bill  a  demurrer  was  allowed 

The  petition  now  came  on  for  hearing. 


417 


1862. 

Rb   STKB8* 

Trusts. 
StaimeiU. 


Mr.  Damd,  Q.C.,  and  Mr.  Hemming ,  for  the  petitioner.      Argument, 

Mr.  Martmdale,  for  Dawes,  objected  to  the  affidavit  of 
Mrs.  Sykes,  on  the  ground  that  he  required  to  cross-examine 
her.  Fourteen  days  had  not  elapsed,  and  by  Order  19  of 
1861  he  was  in  time  to  give  notice  to  cross-examine. 
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1862.  Mr.  Danid  offered  to  withdraw  the  affidavit 

Rb  Stkks' 
Tbusts.  Mr.  MartindaXe  objected,  that  he  had  relied  on  the  evi- 

Argumeiu,      dence  to  be  obtained  from  Mrs.  ^S^^^e^  to  establish  his  charge, 

and  asked  that  the  petition  might  stand  over. 

The  Yice-Chancellor  held  that  the  utmost  he  was  en- 
titled to  was  to  have  the  affidavit  withdrawn. 

Mr.  Locock  Webb  for  Mr.  Sykes. 

Mr.  Jackson  for  the  children  of  Mra  Sykes,  who  were  in- 
terested under  the  trusts  of  the  draft  settlement : — 

The  approval  of  the  draft  and  the  transfer  of  the  fund  are 
sufficient  to  make  a  binding  declaration  of  trust  It  might 
be  done  even  by  parol,  this  being  personalty.  The  sending 
the  draft  back  to  Dawes*  solicitor,  approved  by  the  solicitors 
of  Mrs.  Sykes,  was  conclusive,  and  after  that  there  could  be 
no  locus  poenitentise. 

Mr.  Rolt,  Q.  C,  and  Mr.  Martindcde,  for  Dawes. — As- 
suming the  fund  not  to  be  bound  by  the  drafts  Da/wes  has  a 
charge  upon  it 

We  prov^,  first,  .written  promises  by  the  lady  as  well  as  by 
her  husband,  while  the  fund  was  reversionary ;  and  a  verbal 
assurance  by  Mrs.  Sykes  to  the  same  effect  after  the  death 
of  the  tenant  for  life,  on  the  faith  of  which  we  offered  no 
opposition  to  the  payment  of  the  fund  to  her  out  of  court 

Wright  v.  Chard  (a)  shows  that  such  a  promise  may  be 
binding  though  the  previous  written  charge  may  not  have 
been  effectual.  There  was  a  moral  consideration  sufficient 
to  support  an  express  promise  after  the  lady  became  free  from 
the  restraint  on  anticipation.    This  would  be  so  even  at  law. 

(a)  4  Drew.  673. 
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Further,  a  restraint  on  anticipation  has  no  application  to         l^^- 

a  gross  sum.  Rb  Stkkb' 

Trusts. 
Mr.  Danid  replied.  , 

*'  Argument 


Viob-Chanoelloe  Sir  W.  Page  Wood  .•— 

It  seems  to  me  that  further  investigation  is  necessary,  to      Judgmeiu. 
ascertain  whether  the  draft  had  been  finally  settled  before 
the  transfer  of  the  fund  into  the  names  of  the  trustee& 

"With  respect  to  Mr.  Dav;e8'  contention,  it  may  very 
possibly  be  the  case  that  he  was  induced  to  advance  money 
on  the  fetith  of  the  promises  contained  in  the  letters  of  Mrs. 
Sykes;  but  at  the  time  when  the  letters  were  written  the 
lady  had  no  power  to  bind  herself  by  such  engagements, 
and  any  debt  arising  out  of  the  transaction  is  not  her's,  but 
her  husband'a  To  allow  it  to  be  treated  as  her  debt,  she 
being  subject  to  a  restraint  on  anticipation,  would  be 
entirely  to  overthrow  the  whole  protection  which  is  given 
to  married  women  by  Courts  of  Equity.  Those  who  deal 
with  persons  so  situated  must  understand  that  the  view  of 
this  Court  is,  that  they  are  aiding  the  husband  to  rob  his 
wife  of  her  property.  Then  the  question  arises,  whether 
she  could  possibly  bind  herself  afterwards  by  parol  to  pay 
the  debt  which  was  so  contracted.  I  apprehend  that  she 
clearly  could  not ;  and  I  say  this  without  throwing  the  least 
shadow  of  doubt  on  the  decision  of  V  ice-Chancellor  Kimn 
dersley  which  was  cited,  and  which  depended  on  a  totally 
different  state  of  facts.  No  person,  even  when  sui  jiuris, 
can  bind  himself  to  pay  the  debt  of  another  without  a 
writing  under  the  Statute  of  Frauds,  in  which  the  considera- 
tion must  be  expressed.  This  was  clearly  the  debt  of  the 
husband,  and  not  of  the  wife,  for  it  was  contracted  when 
she  could  not  contract  a  debt  at  all.  As  the  lady  was  not 
living  separately  from  her  husband  it  was  his  debt,  both 
morally  and  legally;  and  her  urgency  in  obtaming  the 
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186S.         money  was  for  the  sake  of  relieving  her  husband  from  his 

Rb  Stkxs*     difficulties.     Treating  her,  therefore,  as  a  person  sui  juris 

JSlfJ*"       after  the  life  estate  had    dropped,  we  must  treat  the 

Judgment,      husband  as  a  stranger ;  and  the  engagement  which  Mrs. 

Sykea  is  supposed  to  have  entered  into  is  invalid  for  want 

of  a  writing  under  the  Statute  of  Frauds. 

It  was  further  suggested,  that  Mr.  Dawea  had  acted  on 
the  faith  of  the  representations  made  to  him  in  not  in- 
sisting on  his  claims  when  the  fund  was  to  be  paid  out  to 
Mrs.  Sykea.  But  that  brings  the  matter  back  to  the 
original  question:  What  claims  had  he?  He  had  no 
undertaking  which  he  could  enforce.  It  is  said,  however, 
that  there  was  a  moral  consideration  sufficient  to  support 
the  promise ;  but  it  would  be  going  far  beyond  the  common 
law  authorities  to  apply  the  doctrines  on  this  subject  to  a 
case  like  the  present  between  husband  and  wife.  Moreover, 
I  am  bound  to  say,  that,  looking  to  the  principles  on  which 
this  Court  acts,  ther^  is  no  moral  duty  on  the  part  of  a 
wife  to  pay  the  money  which  her  husband  has  attempted 
to  squander  by  anticipation.  The  question  that  presses 
on  my  mind  is,  whether  the  trusts  of  the  draft  settlement 
may  not  have  attached.  With  reference  to  this  there 
must  be  an  inquiry,  whether  the  trusts  contained  in  the 
draft  settlement  were  formally  authorised  by  the  peti- 
tioner before  the  funds  were  transferred  into  the  names 
of  the  trustees. 


The  petition  was  subsequently  brought  on,  upon  the 
certificate  of  the  Chief  Clerk  that  the  trusts  were  not 
finally  authorised  before  the  fund  was  transferred,  the 
additional  evidence  being,  that  the  draft  was  sent  by 
Dawea'  solicitor  to  Mra  Sykee'  solicitors,  on  the  7th  August. 
That  on  the  13th  the  draft,  ^  altered,  was  read  over  to  Mr. 
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and  Mrs.  SykeB  ;  that  Mrs.  Sykes  requested  that  a  power 
of  appointing  £1,000  should  be  introduced,  which  was 
done ;  that  on  the  15th  August  Mrs.  Sykea  authorised  the 
insertion  of  a  clause  for  settling  after-acquired  property ; 
that  on  the  16ih  August  she  proposed  to  increase  the 
^1,000  subject  to  the  power,  to  ^,000,  but  agreed  to  take 
time  to  consider  this  point  before  finally  decidmg  it,  and 
in  the  meantime  directed  the  draft,  in  its  then  state,  to 
be  sent  to  Mr.  Dawea^  solicitor.  There  was  also  an  affida- 
vit by  Mrs.  Sykea,  that,  by  approving  the  drafts  she  did 
not  intend  conclusively  to  bind  herself. 

Upon  the  certificate  the  Court  ordered  the  transfer  of 
the  fund  to  the  Petitioner. 


180S. 

Bb  STKsaf 
Trusts. 

JudgmenL 


Re  TRETOIL  AND  MESSER  MINING  COMPANY. 

X  HIS  was  a  petition  by  two  shareholders  for  a  winding- 
up  order.  The  company  was  constituted  in  1859,  for  work- 
ing mines  in  the  county  of  Cornwall  on  the  cost-book 
principle. 

The  workings  were  unprofitable  ;  and  the  machinery  of 
the  mine  was»  in  April,  1860,  agreed  to  be  sold,  the 
company  being  insolvent 

In  July  T.  Martyn,  a  creditor,  took  proceedings  against 
the  petitioners  for  debts  due  firom  the  company,  and  ob- 
tained certain  payments  from  one  of  them.  The  mines 
were  within  the  jurisdiction  of  the  Vice- Warden  of  the 
Stannaries ;  but  the  petitioners  alleged  that  that  court 
had  no  power  to  do  justice  in  respect  of  the  said  debts, 
or  to  compel  contribution  by  the  other  shareholders,  except 


March  SSimL 
Wmdrng-tip 

Creditor, 

On  a  petition 
to  wind-np  a 
company  with- 
in the  Stanna- 
ries a  oreditor 
18  not  entitled 
to  appear  and 
oppose. 
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in  a  suit  to  which  all  were  parties^  nor  any  power  to 
restrain  creditors. 


Mr.  Da/nid,  Q.C.y  and  Mr.  Beales,  opened  the  petition^ 
and  objected  to  a  creditor  being  heard  upon  it. 

Mr.  Phear,  for  the  company,  did  not  oppose  .the  prayer, 
if  the  Court  had  jurisdiction. 

Mr.  C.  HaU,  for  Martyn. — ^The  Begistrar  of  the  Stanna- 
ries Court  is  in  possession  of  the  property  of  the  company  ; 
and  there  are  nice  questions  of  Stannary  law,  invidving 
the  rights  of  certain  execution  creditors.  The  case  is  not 
one  in  which  this  Court  has^  or  at  any  rate  not  one  in  which 
it  will,  exerdse  jurisdiction,  the  proper  tribunal  being 
the  Stannaries  Court  [He  referred  to  12  &  IS  Yict. 
c.  108.]  Spaokman'a  case  (a)  decides  that  this  Court 
only  has  jurisdiction  in  cases  ejusdem  generis  with  those 
specified  in  the  Act.  The  effect  of  this  petition  would  be 
equivalent  to  an  injunction  against  creditors ;  and  I  have  a 
right  to  be  heard  against  that 

[Mr.  jP.  W.  Buah  (amicus  curiae)  mentioned  a  case  of  the 
North  Twmar  Mi/ne,  before  Vice-Chancellor  ^irwforsfoy,  in 
1856,  in  which  the  Vice-Chancellor  had  refused  to  allow  a 
petition  for  winding  up  a  company  within  the  Stannaiy 
jurisdiction  to  stand  over  for  more  than  a  week,  pending  a 
compromise,  on  the  ground  that  the  presentation  of  the 
petition  itself  operated  as  an  injunction  against  creditors.] 

Mr.  Daniel,  in  reply,  referred  to  the  Joint  Stock 
Companies  Winding-up  Amendment  Act,  1857. 


(a)  1  M.  &  G.  170. 
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Yice-Chancellob  Sib  W.  Page  Wood  : — 

I  should  be  veiy  reluctant  to  make  a  precedent  for 
allowing  a  creditor  to  appear  in  opposition  to  a  petition  of 
this  kind.  It  is  provided  by  the  statute  that  the  Stannaries 
Court  shall  act  "  unless  the  Court  of  Chanceiy  shall  other- 
wise direct.^'  The  proceedings  in  that  court,  it  is  true,  are 
not  like  those  under  a  winding-up  order.  After  a  winding- 
up  order,  a  creditor  is  required  to  make  application  to  the 
Court  for  liberty  to  proceed ;  but  in  the  Stannaries  Court 
there  is  no  jurisdiction  to  restrain  a  creditor.  If,  however, 
on  every  application  of  this  nature,  I  were  to  allow 
creditors  to  appear  and  oppose  the  petition,  there  would 
be  no  limit  to  the  costs  which  might  be  occasioned.  The 
case  is  one  of  first  impression,  and«  therefore,  I  shall 
give  no  costs ;  but  I  am  of  opinion  that  a  creditor  is  not 
entitled  to  appear. 

Order  made  for  winding  up  the  Company. 


ises. 

RbTbbtoiii 

AKD  MbSSBB 

MiRIKO 

COMPAXT. 

Judgment, 
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LANGRIDGE  v.  PAYNE. 


JuijfXOih. 
Mortgagor  and 

StiptUahonfor 

,  HIS  bill  was  filed  by  a  mortgagor,  to  restrain  an  eject-  ^^^^^^"^ 

Receipt  of  In- 
tereat^  Waiver, 


ment  by  the  mortgagee. 


The  mortgage  was  in  common  form,  and  dated  the  18th  ^^^^J  ^ 
of  October,  1861 .     The  principal  money  and  first  payment  c«U  in  e  mort- 
of  interest  fell  due  under  the  covenant  on  the  18th  of  yean,  the  mort- 
April.  1862.  ^Z^^S^ 

.  .         On  one  oooa- 

On  the  15th  of  January,  1862,  an  agreement  m  wntmg  don  within  the 

was  signed  by  the  solicitors  of  the  mortgagee  and  mort-  tw^ri^llot 

piid  on  the  day, 
and  the  mort- 
gagor shortlj  afterwards,  after  giving  notice  that  he  was  no  longer  bound  by  the  agreement, 
demanded  andreceiTed  payment  of  the  mterest  and  incidental  costs : — HMf  that  this  was  a  waiver 
of  Uie  default;  and  -injunction  granted  to  restrain  an ^ectment brought  within  ihe  two  yean. 
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JfllfMltllf- 


gagor  on  behalf  of  their  respective  elients.  By  the  third 
clause  of  this  agreement  it  was  provided,  that  the  mortga- 
gee should  not  call  in  the  money  within  two  years  from 
the  date  of  the  agreement,  the  mortgagor  fulfilling  his 
covenanta  On  the  18th  of  April,  1862,  the  mortgagor 
having  forgotten  that  the  interest  was  due  failed  to  make  a 
tender,  and  was  served  on  the  21st  with  a  notice  by  the 
mortgagee's  solicitor,  requiring  payment  of  the  principal 
and  interest  moneys.  .  There  were  some  subsequent  inter- 
views between  the  mortgagee's  solicitor  and  the  mortgagor ; 
and  on  the  9th  of  May  following  the  mortgagee's  solicitor 
sent  the  mortgagor  a  letter,  stating,  that  in  consequence  of 
the  mortgagor's  having  failed  to  pay  the  interest  on  the  day 
it  was  due,  the  mortgagee  would  not  be  bound  to  continue 
the  security  for  the  two  years  previously  stipulated  for,  but 
would  exercise  at  his  discretion  whatever  rights  he  might 
be  eutitled  to  as  mortgagee;  and  the  letter  went  on  to 
request  payment  to  the  bearer  of  the  sum  of  £1 6  for  the 
half  year's  interest,  and  the  sum  of  <f  1  :  11 :  10  for  costs 
of  the  above-mentioned  notice.  These  payments  were 
accordingly  then  made. 


On  the  26th  of  May,  1862,  the  mortgagee  issued  his 
writ  in  ejectment.  The  mortgagors  solicitor  thereupon 
wrote  to  the  mortgagee's  solicitor,  stating  that  arrange- 
ments had  been  made  to  pay  off  the  mortgage.  Notwith- 
standing this,  the  mortgagee  on  the  10th  of  June  filed  his 
bill  of  foreclosure ;  and  after  some  correspondence  the  bill 
in  this  suit  was  filed  on  the  3rd  of  July  following. 


The  Plaintiff  insisted  that  the  subsequent  receipt  of  the 
interest  was  a  waiver  of  the  default  made  in  non-payment 
of  interest  on  the  18th  of  April,  and  that  the  Defendant  was 
bound  by  the  agreement  to  allow  the  money  to  remain  for 
the  stipulated  period  of  two  yeara     The  Defendant  con- 
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tended  that  he  was  no  longer  bound,  as  the  mortgagor 
had  made  one  default  in  fulfilling  his  covenanta 


1869. 


Mr.  RoU,  Q.a,  and  Mr.  F.  If.  Colt,  for  the  Plaintiff, 
mentioned  the  case  otDemarue  v.  Royant  (a),  before  Vice- 
Chancellor  Wood,  12th  March,  1858,  on  the  question 
of  waiver ;  and  Husband  y.  Davie  (b),  on  the  question 
of  payment. 


(a)  Demarue  v.  Boyani.  Bill 
by  mortgagor,  stating  indenture 
dated  2drd  February,  1857,  be- 
tween Plaintiff  and  Defendant, 
whereby,  after  reciting  that 
Plaintiff  was  indebted  to  De- 
fendant, who  had  agreed  to  give 
time  on  having  payment  secured 
by  the  assignment  therein  con- 
tained, and  collaterally  by  four 
joint  and  several  promissory 
notes  of  Plaintiff  and  two  sure- 
ties, at  six,  twelve,  eighteen,  and 
twenty-four  months,  the  Plain- 
tiff assigned  certain  furniture, 
subject  to  redemption  if  the 
Plaintiff  should  take  up,  honor, 
and  pay  the  said  several  promis- 
sory notes,  and  each  and  every 
of  them,  when  and  as  the  same 
should  respectively  become  due. 
Proviso,  that  in  case  Plaintiff 
should  make  default  in  payment 
and  honoring  of  any  of  the  notes 
when  due  and  payable,  it  should 
be  lawful  for  Defendant  to  seize 
and  sell  the  premises;  and  that 
until  default  should  be  made  in 
payment  and  due  honoring  of  the 
said  prcunissory  notes,  or  any  or 
either  of  them,  contrary  to  the 
provisions  for  redemption  and 
covenant  for  payment  aforesaid. 


it  should  be  lawful  for  the  Plain- 
tiff to  enjoy  without  interruption. 

The  second  note  was  not  paid 
on  the  day  it  fell  due,  the  26th 
February,  1858 ;  but  a  tender  of 
the  amount,  in  post-office  orders 
in  which  the  Defendants  name 
was  incorrectly  stated,  was  made 
on  the  following  day  and  refused, 
and  an  action  was  immediately 
commenced  on  the  note,  and 
settled  by  payment  of  the  debt 
and  costs,  for  which  a  receipt  was 
given,  with  the  words  added, 
**  without  prejudice  to  Mr. 
Royanfs  rights  under  the  bill 
of  sale.*' 

On  the  8th  of  March  the 
Defendant  took  possession  of 
the  furniture. 

The  bill  was  filed  for  an  in- 
junction on  the  12th  of  Mareh^ 
1858. 

An  injunction  was  granted* 
without  prejudice  to  any  question 
in  the  cause,  restraining  the 
Defendant  from  continuing  in 
possession  of  or  selling  the 
premises,  unless  and  untU  default 
should  be  made  in  paying  the 
remaining  notes,  until  the  hear- 
ing or  fiirther  order. 

(b)  10  C.  B.  645. 


Argummik 
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1869.  Mr.  Shebbea/re,  for  the  Defendants,  cited  Edwards  v. 

liAHoiuDoa     Mcbrtin  (a). 

V. 

Patnb. 


JudgmeuL 


The  Vice- Chancellor  held  that  the  default  had  been 
waived,  and  granted  an  injunction  to  restrain  the  ejectment 
until  the  hearing,  on  the  Plaintiff's  undertaking  to  abide 
by  any  order  the  Court  might  make  as  to  judgment  in  the 
action,  at  the  hearing  or  otherwise. 

(a)  25L.  J.,  Ch^284. 


JuM  S8<A  fr 
SOth. 

WiU—Con- 

ttntetion — 
Power — Exe 

Testamentaiy 
power  to  ap- 
point a  trust 
ftmd  a^Dg  aU  among  all  or  any  of  his  children.     He  made  his  will,  dated 

donee's  chil-       the  29th  of  June,   1861,  which,  after  appointing  exe- 

dren.    Be- 

qnest  by 

donee  as 

foUows:<'aU 

my  personal 

tmst  to  pay  aU  to  my  daughter  Jane  the  whole  of  my  furniture  and  home- 
fnnen?e«*°  ^^^^  eflFects.  And  as  to  my  money  in  the  funds  and  all  my 
P«""f  J^.        residue  of  my  personal  estate,  upon  further  trust  to  invest 

daughter  R 

£19 ;  and  to  my 

daughter  jr.  the  whole  of  my  fnmitnre  and  household  effects;  and  as  to  my  mon^  in  the 

fhnds,  and   all  my  residue  of   my    personal  estate"  upon  further  trusts  for  the  benefit 

of  /. 

At  the  date  of  the  will  and  of  the  death,  the  testator  had  no  money  in  the  funds,  and  the 
trust  fund  consisted  of  a  sum  of  Consols: —  £fe/d,  that  the  wiU  was  not  an  appointment 


MATTINGLEY'S  TRUSTS. 

U  NDER  a  settlement  of  the  9th  of  November,  1 848,  Robert 
Mattingley  had  a  testamentary  power  to  appoint  a  trust  fund 


outers,  proceeded  as  follows: — ''I  give  them  all  my 
personal  estate,  in  trust  to  pay  all  just  debts  and  funeral  ex- 
pensea   To  pay  to  my  daughter  EUza  the  sum  of  <f  19,  and 
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1862. 


and  pay  the  income  to  my  daughter  Jems  for  her  sole  and      « ^ 

separate  use,  free  from  the  control  of  her  husband.  *^tSd»m^'* 

The  testator  died  on  the  4th  of  August^  1861.    The      Staiemau. 
trust  fund  consisted,  at  the  date  of  the  will  and  of  the  deaths 
of  £344  88.  Consols,  and  the  testator  had  not,  at  either  of 
these  dates,  any  money  in  the  funds  of  his  own. 

The  fund  was  paid  into  court,  and  the  case  now  came  on 
upon  the  petition  of  the  testator's  daughter  Jane. 


Mr.  FiaeJier,  for  the  petitioner. — The  words  "all  my 
money  in  the  funds  "  would  have  constituted  a  specific  be- 
quest if  the  testator  had  had  any  such  property ;  and,  there- 
fore, though  the  power  is  not  referred  to,  the  bequest  must  be 
taken  to  point  to  the  trust  fund :  David's  Trusts  (a).  Walker 
V.  Madde  (6),  Webb  v.  Hormor  (c),  Sugden  on  Powers  (d). 

Mr.  Limdley  and  Mr.  Bagshaxve,  for  the  respondents, 
were  not  called  upon. 


ArgwsunU 


Vice-Chancellob  Sib  W.  Page  Wood  :—  j^^  ^^^ 

I  have  considered  the  authorities  upon  this  matter,  and      Judgment. 
I  do  not  think  it  necessaiy  to  hear  the  respondents.    The 
case  &lls  within  the  dass  represented  by  Wetb  v.  Hon/ruyr, 
and  not  within  that  of  which  Walker  v.  Machie  is  an 
exampla 

The  point  to  be  ascertained  in  all  these  cases  is,  whether 


(a)  Johns.  495. 

(b)  4  Russ.  76. 


(c)  lJac&W.852. 
id)  7th  ed.  p.  374. 
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1868.        ^Q  testator  points  to  a  specific  fund  in  existence,  or  is 
Mittimglst'b  merely  enumerating  the  different  particulars  of  which  he 

supposes  that  his  property  may  consist  at  his  death.    I  think 

Judgnmu  ^j^^  words  of  this  will  favom:  the  latter  view.  He  gives  a 
pecuniary  legacy  to  his  (daughter  Elizabeth,  and  then 
bequeaths  his  furniture  and  other  particulars  to  his 
daughter  Jane,  and  proceeds  thus :  "  As  to  my  money  in 
the  funds  and  all  my  residue  of  my  personal  estate/'  upon 
certain  further  trusts  for  the  benefit  of  his  daughter  Jane, 

There  is  a  pecuniary  legacy  to  the  other  daughter,  as  in 
David's  Trusta;  but  this  is  of  no  great  importance  here^ 
inasmuch  as  the  power  is  exclusive,  and  not  merely  dis- 
tributive, as  in  David*8  Trusts. 

If  I  held  that  the  specific  fund  was  pointed  at^  it 
would  follow  that  the  words  "  my  money  in  the  funds '' 
would  not  pass  any  after-acquired  property  of  this 
description.  The  more  reasonable  construction  is,  to  hold 
the  descriptive  words  as  indicative  of  what  the  testator 
considered  his  personal  estate  might  consist  of  at  his 
death,  and  not  as  pointing  to  a  specific  fund  in  esse. 
David's  Trusts  turned  upon  very  special  phraseology  in 
the  will.  I  think  the  present  case  belongs  to  the  other 
class ;  and  I  must  hold  that  the  will  did  not  operate  as  an 
appointment. 


/ZCU^'O  /(^  f 
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GYETT  f>.  WILLIAMS. 

Hugh  morgan  price,  by  his  will,  dated  the  5th    '^oA*  * 
of  October,  1853,  directed  that  all  his  just  debts  and      wio—itt- 
funeral  and  testamentary  expenses  should  be  fully  paid  'i^aIpjim 
and  satisfied  by  his  executors  thereinafter  named,  out  of  ^^°f^JS[^^ 
his  personal  estate,  as  soon  as  conveniently  might  be  after      Priori^. 
his  decease;  and  he  gave  and  bequeathed  unto  the  De-  S'"»u teSSOT** 
fendants,  Tlumuu  Morgan  WilUamtf  Danttey  Sheen,  Eliza-  vmmil  «*ute, 

upon  trust  to 

beth  Gyetty  and  Matilda  Bedward,  their  executors,  adminis-  lay  oat  £2,ooo 
trators,  and  assigns,  all  his  moneys,  securities  for  money,  ofan^itate  to 
debts,  and  other  personal  estate  and  effects  whatsoever  and  j!^^^^ 
wheresoever.  Upon  trust,  that  they  should  (after  satisfy-  npontnwtto 
ing  his  debts  and  funeral  expenses  as  aforesaid,)  lay  out  due  of  the  per- 
and  invest,  with  all  convenient  speed,  the  sum  of  £2,000,  J^°^  suSS** 
part  of  his  said  estate,  in  the  purchase  of  some  eligible  ^f^J^®' 
freehold  estate  in  England  or  Wdlea^  at  their,  his,  or  her  dis-  tesutor*s  said 
cretion ;  and  should  pay  and  apply  the  rents  and  profits  of  uin  tnuVwd 
such  estate  to  his  the  said  testator^s  brother  John  Price  l!^V^^^ 

sums  aescnoea 

the  elder,  for  and  during  the  term  of  his  natural  life ;  and,  as  furthor  parts 

from  and  after  his  decease,  he  gave  and  devised  the  said  estate  upon 

estate  to  John  Price  (the  eldest  son  of  the  said  John  Price  foiiow©d*by 

the  elder),  his  heirs  and  assigns ;  but  in  case  the  said  John  ^^«f  ^  ®' 

Price  the  younger  should  depart  this  life  before  his  said  legacies  sim- 

.  .    .  pUdter,  and  a 

father,  or  die  before  attaining  the  age  of  twenty-one  years,  concluding  gift 

then  the  said  testator  gave  and  devised  the  said  estate  unto  S„^  and  re^" 

and  equally  between  his  the  said  John  Price  the  younger^s  JJjf^to?*^'*.*^ 

brothers,  the  Defendant    William  Price  and  Hugh  PricCy  and  effects, 

their  respective  heirs  and  assigns,  as  tenants  in  common ;  wherasoerer, 

And  upon  trust  that  his  the  said  testator's  said  trustees  or  ^^JJ^o^^^ 

trustee  should,  with  all  convenient  speed,  lay  out  and  ▼•«<«>,  ro- 

'       •  r     -7       *f  mainder,  or 

expectancy: — 
Eeldj  that  the  residuary  clause  passed  the  real  estate  charged  with  the  pecuniary  legacies,  but 
not  charged  with  the  gifts  directed  out  of  the  inyestment  of  the  personal  estate.    GrtviUe  y. 
Browne  distinguished. 

Hetd,  also,  that  the  £2,000  was  to  be  set  apart  in  priority  to  the  other  gifts. 
VOL.  II,  PP 


StatemaU. 
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J^^2^  invest  the  residue  of  the  said  moneys,  securities  for  money, 
debts,  and  other  personal  estate,  in  their,  his,  or  her  names 
or  name,  in  the  parliamentary  stocks  or  public  funds  of 
CrrecU  Britain,  or  at  interest  on  freehold  or  leasehold 
securities  in  England  or  Wales.  And  he  thereby  de- 
clared that  the  said  trustees  or  trustee  for  the  time  being 
should  stand  possessed  of  the  said  trust  moneys,  and  the 
stocks,  funds,  and  securities  in  which  the  same  should  be 
invested,  and  the  interest,  dividends,  and  annual  produce 
thereof,  upon  and  for  the  trusts,  intents,  and  purposes  there- 
inafter expressed  and  declared  of  and  concerning  the  same, 
that  is  to  say,  upon  trust,  as  to  and  concerning  the  sum  of 
£1,500  part  of  his  said  estate,  to  pay  the  dividends, 
interest,  or  annual  produce  of  the  same  to  his  (testator^s) 
father  John  Price  for  life ;  and  after  his  decease,  leaving 
his  then  wife  Elizabeth  him  surviving,  then  as  to  £500, 
part  thereof,  to  pay  the  dividends,  interest,  or  annual  pro- 
duce of  the  same  to  the  said  Elizabeth  Price  for  her  life ; 
and  as  to  £1,000,  residue  thereof,  to  pay  and  divide  the 
same  in  equal  proportions  between  all  the  children  of  the 
said  John  Price  the  father  and  Elizabeth  Price.  But  in 
case  the  said  John  Price  the  father  should  smrive  the 
said  Elizabeth  Price,  he  directed,  that,  at  the  death  of  the 
said  John  Price  the  father,  the  whole  sum  of  £1,500 
should  be  divided  in  equal  proportions  between  the  last 
named  children.  And  as  to  and  concerning  the  sum  of 
£1,000,  other  part  of  his  said  estate,  upon  trust  to  pay  and 
apply  the  dividends,  interest,  or  annual  produce  of  the 
same  to  or  for  the  benefit  of  the  Defendant  William  Price 
for  his  life ;  and  &om  and  after  his  decease,  to  pay  and 
transfer  the  said  sum  as  the  Defendant  William  Price 
might  by  will  appoint;  and,  in  default  of  appointment, 
then  upon  trust  to  pay  and  divide  the  same  sum  in  equal 
proportions  between  all  the  children  of  the  Defendant 
William  Price;    and  if  no  child  of   William  Price,  then 
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upon  trost  to  pay  and  divide  the  satd  somin  equal  propor^  1^^^* 
tions  between  all  the  brothers  of  William  Price,  vrho  should 
survive  him*.  And  .as  to  and  ooncernixi^  the  sum  of.£8>000y 
farther  part  of  his  said  estate,  «ipon<trust  to  pay  and  apply 
the  dividends,  interest,  or  annual  produce  of  the  same  to 
and  for  the  education  and  bringing  up  of  the  children  of 
the  said  John  Price  the  elder  (except  the  said  John  Price 
the  younger  and  William  Price  whom  he  had  thereinbefore 
provided  for).  And  when  and  so  soon  as  the  said  children 
should  have  attained  their  respective  ages  of  twenty-one 
years,  he  gave  and  bequeathed  the  said  principal  sum  of 
£3,000  to  be  divided  between  them  in  equal  proportions. 
And  as  to  and  concerning  the  sum  of  £3,000,  further  part 
of  his  estate,  upon  trust  to  pay  the  dividends,  interest, 
or  annual  produce  of  the  same  to  the  Defendant  Elizabeth 
GyeU  for  her  sole  and  separate  use  during  her  natural  life ; 
and  from  and  after  her  decease,  upon  trust  to  pay  and 
divide  the  said  sum  in  equal  proportions  between  her  two 
daughters,  Elizabeth  GyeU  and  the  FlaintiS Annie  GyeU; 
but  if  only  one  of  such  daughters  should  survive  his  said 
sister,  then  the  whole  of  the  said  sum  to  such  survivor ; 
and  if  neither  of  the  said  daughters  should  survive  his  said 
sister,  then  upon  trust  to  pay  and  transfer  the  said  sum 
to  the  Plaintiff  William  GyeUy  son  of  his  said  sister.  And 
as  to  and  concerning  the  sum  of  £4,000  further  part  of 
his  said  estate,  upon  trust  to  pay  and  apply  the  dividends, 
interest,  or  annual  produce  of  the  same  at  the  sole  dis- 
cretion of  the  Plaintiff  Elizabeth  GyeU,  to  and  for  the 
maintenance,  education,  clothing,  and  bringing  up  of  her 
son  the  I^aintiff  William  GyeU.  And  on  the  Plaintiff 
William  GyeU  attaining  twenty-one,  he  gave  and  be- 
queathed the  said  sum  of  £4,000  to  him  absolutely  ;  but 
should  the  said  William  GyeU  depart  this  life  before  at- 
taining the  age  of  twenty-one,  he  directed  and  declared 
that  the  dividends,  interest,  or  annual  produce  of  the  said 

ff2 
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1862.  principal  sum  should  belong  and  be  paid  to  the  Defendant 
Elizabeth  Gyett  for  her  life,  for  her  sole  and  separate  use. 
And  from  and  after  her  decease,  he  gave  and  bequeathed 
one  moiety  of  the  said  principal  sum  unto  and  equally 
between  all  the  children  of  the  Defendant  EUzabeth  Gyett; 
and  the  remaining  moiety  unto  and  equally  between  all 
the  children  of  the  said  John  Price  the  elder.  And  he 
directed  and  declared  that  a  sufficient  sum,  further  part  of 
his  said  estate,  should  be  invested  by  his  said  trustees,  to 
produce  a  dear  annuity  of  £12  sterling,  which  they  should 
pay  to  his  aunt,  Mrs.  Eleanor  Phillips^  during  her  life,  for 
her  separate  use;  and  from  and  aft;er  the  decease  of  the  said 
Eleanor  Phillips^  he  gave  and  bequeathed  the  said  annuity 
of  £12  to  her  husband  Edward  Phillips^  for  his  life ;  and 
from  and  after  his  decease,  he  gave  and  bequeathed  one- 
third  portion  of  the  said  principal  sum  unto  and  equally 
between  all  the  children  of  the  said  Eleanor  Phillips  who 
should  be  living  at  the  time  of  her  decease.  And  the  re- 
maining two-thirds  of  the  said  principal  sum  he  gave  and 
bequeathed  unto  and  equally  between  all  his  brothers  of 
the  half  blood  who  should  be  living  at  the  time  of  the 
decease  of  the  said  Eleanor  Phillips.  And  the  said  tes- 
tator gave  and  bequeathed  unto  his  cousin  Elizabeth^  the 
wife  of  John  Pricey  the  sum  of  £100.  And  he  nominated 
and  appointed  the  Defendants,  Thomas  Morgan  Williamsy 
Dantsey  Sheen^  and  Elizabeth  Gyetty  and  the  said  Matilda 
Bedward  executors  of  his  said  will,  and  he  gave  and  be- 
queathed unto  each  of  them  the  sum  of  £150,  as  an 
acknowledgment  for  the  trouble  they  might  have  in  the 
execution  of  the  trusts  of  his  said  will ;  and  he  directed 
that  the  same  should  be  paid  to  them,  notwithstanding 
they  might  decline  to  prove  his  said  will  or  to  act  in  the 
execution  of  the  trusts  thereof.  And  after  a  receipt  clause 
in  common  form,  the  will  proceeded  thus : — ^'  And  as  to 
and  concerning  all  the  residue  and  remainder  of  my  estate 
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and  effects,  whatsoeyer  and  wberesover,  and  whether  in  1862. 
possession,  reyersion,  remainder,  or  expectancy,  I  giye  and 
bequeath  one  moiety  or  equal  half  part  thereof  unto  and 
equally  between  all  the  children  of  the  said  John  Price  the 
elder,  to  be  a  yested  interest  on  each  child's  attaining  the 
age  of  twenty-one  years.  And  I  giye  and  bequeath  the 
remaining  moiety  or  equal  half  part  thereof  unto  and 
equally  between  all  the  children  of  the  Defendant  Elizabeth 
Cfyetty  to  be  a  yested  interest  on  each  of  such  children 
attaining  the  age  of  twenty-one  years." 

The  testator  died  on  the  20th  day  of  September,  1859, 
leaying  the  said  John  Price  the  elder,  his  heir-at-law. 

The  Defendant  Elizabeth  Gyett  had  three  children,  the 
Plaintiffs  in  this  suit. 

The  questions  argued  were  the  following : — 

1.  Whether  the  residuary  clause  passed  the  real  estate. 

2.  Whether  the  realty  was  charged  with  the  legacies. 

8.  Whether  the  £2,000  durected  to  be  laid  out  in  land 
took  priority  oyer  the  other  gifts. 

The  argument  was  first  heard  on  the  contest  of  the  heir. 


Mr.  Field  (Mr.  RoUy  Q.C.,  with  him)  for  the  PlaintiflS.      ArgmmL 
Mr.  Jamesj  Q.C.,  and  Mr.  Rendall  for  the  heir-at-law : — 

1.  The  realty  does  not  pass  by  the  residuaiy  clause. 
The  word  ^estate'  would,  in  general,  be  sufficient;  but 
here  the  testator  has  throughout  spoken  of  his  personal  estate 
by  the  term  "my  said  estate."  The  word  *  bequeath,' 
and  not  ^deyise,'  is  used,  and  the  word  'estate,'  unless 
coupled  with  'deyise,'  is  not  sufficient  to  pass  realty: — • 
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WooUam  v.  Kenworthy(a)y  Pogscn  v.  Thomas  (b),  Coard  v. 
Holdeme88(e), 

2.  The  £2,000  is  first  to  be  set  apart,  and  then  the 
AwyymmL      legacies  to  be  paid  out  of  the  residue  of  the  personal 
estate. 

The  Vice-Chancellor  intimated  his  opinion  that  the 
real  estate  passed  by  the  residuary  clause;  and  the  argument 
proceeded  on  the  other  points. 

Mr.  Fi^ld* — ^The  legacies  generally  Bxe  charged  on  the 
real  estate.  Where  you  have  a  ^ft  of  legacies,  and  then  a 
gift  of  the  residue  of  the  real  and  personal  estate,  a  charge 
is  necessarily  implied:  Bench  v.  Bile8(d)j  Francis  v. 
CleTnoto(e)y  Wheeler  v.  HowelKJ). 

Mr.  Willcockj  Q.C.,  and  Mr.  WJiately^  in  the  same 
interest: — 

GreviUe  ▼.  Browne  {g)  is  quite  condusive  as  to  the 
charge  of  legacies.  The  £100  and  £150  are  charged,  and 
the' previous  gifts  must  follow  the  same  rule. 

[They  also  cited  Thwaiies  v.  Foreman(h\  Minor  v. 
Wicksteed(i)y  Eavestaff  v.  Austin(j\  Dunboyne  v.  Bran- 
der{k)y  Haslevoood  v.  Green{l)j  Haynes  v.  Haynes(m).\ 

The  £2,000  takes  priority.  It  is  directed  to  be  first  set 
apart,  and  then  the  residue  only  of  the  personalty  to  be 
invested. 

(«)9Ve«.  187.  (A)  1  Coll.  409. 

(*)  6.Bing.  N.C.  887.  .  .  .     (0  8  B.  C.  C.  627. 

.  (c)  20  Beav.  147.  ,  (;)  19  Beav.  591, 

(i)  4  Madd.  187.  (ik)  18  Beav.  313. 

Xe)  Kay,  485.  (Z)  28  Beav.  1. 

(/)  3  K.  &  J.  198.  .  (w)  3  D.  M.  G.  590. 
,(9)  7  II,  L.  Cas.  689. 
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Mr.  Giffardj  Q.C-,  and  Mr.  Blackmariy  Mr.  Jessell  and 
Mr.  Dduney^  for  other  Defendants^  argued  that  the  legacies 
were  not  charged,  with  the  exception  of  the  legacy  of  £100,  wiJjams. 
and  the  executors'  legacies  of  £150  each.  These  legacies 
alone  were  given  generally,  and  the  subsequent  gift  of 
"  the  residue  "  of  the  realty  raised  an  implied  charge  as  to 
them.  But  the  £2,000  and  the  other  bequests  were 
only  given  by  a  direction  to  set  apart  personalty  for  the 
purpose ;  and  the  word  '  residue '  having  been  satisfied  by 
charging  the  first-mentioned  general  legacies,  there  was  no 
ground  for  implying  a  charge  contrary  to  the  directions  of 
the  will  as  to  the  rest. 

On  the    question    of   priority    they    cited  Blower  v. 
Morret{a)i  and  Lewin  v.  Lemn{b). 

Mr.  Nalder^  and  Mr.  BabingUmy  for  other  parties. 

.   Mr.  Fieldy  in  reply,  referred  to  Wheeler  v.  Howell  (c). 


Yice-Chanoellob  Sib  W.  Page  Wood: —  AprU^oih. 

There  is  only  one  question  upon  this  will  which  left  any  judgment, 
doubt  upon  my  mind.  Three  points  were  argued  :^first, 
whether  there  was  any  gift  at  all  of  the  realty  j  secondly, 
whether,  if  so,  the  sums  given  out  of  the  personalty  were 
charges  upon  the  real  estate;  and  lastly,  whether  the  gift 
of  £2,000  took  priority  over  the  other  gifts  out  of  the 
personal  estate. 

As  regards  the  first  point,  I  was  surprised  that  any  doubt 
could  be  entertained,  that  a  testator,  who,  after  disposing  of 
his  personal  estate,  makes  a  gift  in  this  form,  ^^  I  bequeath 
all  the  residue  of  my  estate  and  efiects,'^  does  by  these 

(a)  2  Ves.  Sen.  420.     (6)  2  Ves.  Sen.  414.    (c)  3  K.  &  J.  198. 
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J  5^'  -  words  pass  realty  as  well  as  personalty.  There  are  no 
Gyett  words  such  as  'executors,  administrators,  and  assigns'  to 
Williams,  restrict  the  generality  of  the  gift,  as  there  have  been  in 
Jvdgmeni.  somo  of  the  cases  on  the  subject.  The  use  of  tlie  word 
'bequeath'  affords  no  solid  argument  to  exclude  the  realty, 
the  general  words  being  of  the  largest  possible  kind;  and  to 
give  it  any  such  effect  would,  in  many  cases,  altogether 
frustrate  a  testatoi^s  intentions.  The  cases  cited  were  all 
of  one  of  these  two  classes :  either  cases  where  the  testator, 
after  disposing  of  certain  specified  personal  property,  goes 
on  to  add  general  words,  which  are,  therefore,  restricted, 
on  the  principle  noscitur  a  sociis ;  or  else  cases  where  the 
gift,  being  to  A.j  his  executors  and  administrators,  or  the 
like,  is  thereby  held  to  be  limited  to  personalty.  The 
will  before  me  falls  under  neither  of  these  classes.  It  was 
suggested  that  the  testator  had  no  real  estate  at  the  date 
of  his  will ;  but  since  the  Wills  Act,  no  argument  can  be 
founded  on  that  circumstance,  because  after-acquired 
realty  would  pass ;  and  though  possibly,  if  the  testator  had 
been  asked  if  he  meant  to  pass  real  estate,  he  might  have 
said  ''  No,"  it  is  just  as  probable  that,  if  asked  whether  he 
meant  to  die  intestate* as  to  after-acquired  realty,  he  would 
have  replied  in  the  negative  to  that  also.  Doe  v.  Lang- 
lands  (a)  is  a  much  stronger  case  than  this ;  for  there  the 
words  were,  "property,  goods,  and  chattels,"  and  these 
were  held  sufficient  to  pass  realty.  Here  the  testator 
makes  limitations  of  the  personalty,  which  may  possibly 
exhaust  it,  and  then  gives  all  the  residue  of  his  estate  and 
effects,  which  must  include  the  real  estate,  no  part  of  which 
had  before  been  devised. 

The  substantial  question  is,  whether  this  realty  is  charged 
with  all  the  gifts  and  trusts  previously  made  and  created  out 
of  the  personal  estate,  or  whether  the  peculiar  form  of  these 
(a)  U  East,  870. 
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gifts  takes  the  case  out  of  the  rule  settled  by  the  House  of        1862. 
Lords  in  Greville  v.  Browne. 


For  the  moment  I  will  put  out  of  consideration  the 
special  legacy  of  £100,  and  the  executors'  legacies  of  £150      Judgmeni, 
each,  and  confine  myself  to  the  other  parts  of  the  wilL 

There  is,  first,  a  direction  for  payment  of  debts  out  of  the 
personal  estate ;  then  a  bequest  (not,  of  course,  necessary) 
of  all  the  personal  estate  to  the  executors  and  trustees; 
next  a  direction  to  these  trustees  to  lay  out  £2,000  in  the 
purchase  of  a  fii-eehold  estate,  to  be  held  on  certain  trusts ; 
after  this  a  direction  to  invest  the  residue  of  the  personal 
estate  on  the  trusts  declared  of  the  same.  The  trustees, 
therefore,  are,  first,  to  lay  out  the  £2,000,  and  then  to 
invest  what  remains  of  the  personalty.  The  trusts  of  this 
last  investment  are,  as  to  £1,500,  part  of  his  said  estate,  to 
pay  the  income  to  testatoi^s  father,  and,  after  his  decease, 
as  to  £500,  to  pay  the  income  to  his  mother;  and  as  to  the 
remaining  £1,000,  or  if  the  &ther  should  Survive  his  wife, 
then,  as  to  the  whole  £1,500,  to  divide  the  same  between 
their  children ;  and  as  to  a  ftirther  sum  of  £1,000,  further 
part  of  his  said  estate,  to  apply  the  same  upon  certain 
trusts  for  William  Price  and  his  children,  with  an  ultimate 
trust,  if  there  should  be  no  children,  to  divide  the  same 
among  the  brothers  of  William;  and  aft;er  declaring  the 
trusts  in  like  manner  of  other  parts  of  his  said  estate — ^viz. 
£3,000,  £3,000,  and  £4,000— he  durects  that  a  sufficient 
sum,  further  part  of  his  said  estate,  shall  be  invested  by  the 
trustees  to  produce  an  annuity  of  £12,  to  be  paid  to  Mrs. 
Phillips  for  her  separate  use,  and  aftier  her  decease,  he 
bequeaths  the  said  annuity  to  her  husband  for  life,  and 
aft;er  his  decease  he  disposes  of  the  said  principal  sum. 

After  all  these  provisions,  he  gives  a  legacy  of  £100  to 
Elizabeth  Price^  and  legacies  of  £150  each  to  his  exe- 


Judgment, 
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cutors ;  and  then,  after  a  receipt  clause,  follows  the  residuary 
clause,  "As  to  and  concerning  all  the  residue  and  re- 
mainder of  my  estate  and  effects  whatsoever  and  where- 
soever, and  whether  in  possession,  reversion,  remainder, 
or  expectancy,  I  give  and  bequeath "  one  moiety  among 
the  children  of  John  PricCj  and  the  remaining  moiety  among 
the  children  of  Elizabeth  Gyett. 

Kthe  case  were  relieved  from  the  embarrassment  caused 
by  the  special  legacies  of  £100  and  £150,  it  would  be  clear 
to  my  mind  that  the  rule  in  Grreville  v.  Brovme  could  not 
affect  it.  The  view  taken  in  that  case  was,  that,  but  for 
the  preference  shown  to  the  heir,  it  would  be  clear  to 
common  sense,  that  if  a  testator  gives  certain  legacies,  and 
then  gives  the  remainder  of  his  real  and  personal  estate, 
he  must  contemplate  the  payment  of  these  previous  gifts 
before  the  rest  of  his  estate  is  disposed  of.  But  does  this 
principle  apply  to  a  case  where  the  testator  first  deals 
exclusively  with  his  personal  estate,  and  allots  it  out 
among  different  objects  of  bounty,  and  then  disposes  of  the 
residue  of  his  real  and  personal  estate?  Such  a  case  is 
quite  different  from  one  where  legacies  are  given  generally, 
and  not  merely  as  payments  directed  to  be  made  out  of  a 
fund  derived  exclusively  from  personal  estate.  Greville  v. 
Browne  has  no  application  to  such  a  disposition  as  I  have 
described. 

This  will  is  much  more  near  to  the  case  put  ^l  argument 
of  a  ^ft  of  Blackacre^  with  a  direction  to  pay  thereout 
certain  sums  of  money.  The  scheme  of  the  'wiQ  through- 
out is,  that  the  several  gifts  are  to  be  provided  out  of 
nothing  except  the  personal  estate,  and  if  that  specific  ftmd 
is  insufficient,  they  must  abate  in  proportion  accordingly. 
No  inference,  therefore,  arises  from  the  subsequent  re- 
siduary devise  like  that  which  was  drawn  in  the  case  of 
GreMle  v.  Brovme. 
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.  The  ooly-cyjB^alty  wbkh  presses  on  ray  l^i^d  aidses        1B62. 
fi:o];a  the.  particular  legacies  which  are  given,  not  as  aliquot       gtett 
parts  of  the  personal  estaj^e,  but  simplipiter  as  legacies.     ^jJ^ams. 
There  can  be  little  doubt,  I  apprehend,  that  the  specific 
sums  allotted  out  in  the  first  instance  do  not  take  priority 
over  the  pecuniary  legacies  which  follow ;  and,  therefore, 
although  he  has  apportioned  what  he  seems  to  consider  as 
his  whole  personal  estate,  the  testator  proceeds  to  make 
other  gifts  payable  out  of  personal  estate,  which  so  far 
disturbs  the  scheme  of  the  earlier  portion  of  the  will.    My 
only'  doubt  hks  been  whether'  this  xjircumstance  does  not 
bring  the  whole  will  within  the  principle  of  Gremlle  v. 
Browne.  With  respect  to  these  legacies  themselves,  I  think 
I  must  hold  them  to  fall  within  the  .scope  of  GrevUle  t. 
Broumey  said  to  be  charges  on  the  realty. 

A  case  of  Minor  v.  Wichteed  "Wbs  relied  upon  as  an 
authority  for  treating  all  the  gifts  as  charges  on  the  realty ; 
but  the  question  there  was  merely  on  lie  construction  of 
a  positive  charge.  Gretille  v.  Brovme  rests  upon  an  in- 
ferential charge,  derived  from  the  gift  of  the  residue  of  real 
and  personal  estate  after  certain  previous  gifts.  In  this 
case  certain  gifts  are  made,  and  all  the  residue  of  the  per- 
sonalty is  portioned  out  to  be  invested  for  the  benefit  of 
tenants  for  life,  with  gifts  over  of  the  capital.  It  is  im- 
possible to  say  that  the  principle  of  GrevUle  v.  Browne 
does  not  apply  to  the  general  legacies  of  £100  and  £150 ; 
and  it  is  argued  that  it  is  incredible  that  the  testator 
should  have  provided  for  the  smaller  legacies  by  making 
them  payable  out  of  the  realty,  without  making  a  like 
provision  for  the  larger  legacies^  also..  If,  therefore,  the 
rule  of  Crreville  v.  Broime  is  applicable,  to  any  of  the 
legacies,  it  must,  it  is  contended,  apply  to  all*  The  answer 
to  this  is,  that  one  set  of  legacies  is  given  in  a  form  to 
which  the  principle  of  Greville  v.  Browne  directly  applies, 
while  the  others  are  not  so.  I  cannot  alter  the  construction 


JftdgmetU. 
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on  any  mere  conjecture  as  to  what  the  testator  was  likely 
to  do.  That  the  testator  did  not  foresee  all  the  conse- 
quences of  the  dispositions  he  made,  is  no  ground  for  in- 
terfering with  those  which  he  did  foresee,  and  as  to  which 
he  declared  his  intentipn. 

Then,  upon  the  question  of  priority,  the  case  is  distin- 
guishable from  ThwaiUa  v.  Foreman.  There  the  directions 
were,  in  the  first  place,  to  pay  &  debt,  then  to  set  apart 
an  annuity  fimd,  and,  in  the  next  place,  after  making  such 
investment  as  aforesaid,  to  pay  legacies ;  and  it  was  held 
that  the  words  did  not  show  an  intention  to  give  priority, 
but  merely  indicated  the  order  in  which,  as  a  matter  of 
arrangement,  the  different  subjects  were  dealt  with.  The 
words  were  read,  not  as  pointing  out  the  order  of  execu- 
tion of  the  trusts,  but  the  order  of  enumeration  only.  On 
the  language  of  this  will,  even  if  it  were  not  covered  by 
authority,  I  think  there  is  no  doubt  as  to  the  legitimate 
construction.  When  a  man  directs  £2,000  to  be  laid  out 
in  purchasing  an  estate,  and  then,  after  disposing  of  that 
estate,  directs  that  the  residue  of  his  personal  estate  is  to 
be  invested,  and  portioned  out  in  a  particular  way,  what  is 
it]^that  he  gives  by  this  last  disposition  ?  Clearly  nothing 
except  the  residue  so  to  be  invested,  aft;er  payment  of  the 
£2,000.  The  substance  of  the  gift  is  such  that  the  lan- 
guage cannot  be  regarded  as  pointing  to  the  mere  order  of 
enumeration,  but  must  be  read  as  giving  priority.  The 
onus,  no  doubt,  is  on  those  who  claim  priority,  but  in  this 
case  I  think  it  is  satisfied. 

There  will,  therefore,  be  a  declaration  that  the  real  estate 
passed  by  the  residuary  clause ;  that  the  legacies  of  £100 
and  £150  are  charged  upon  the  realty;  and  that  the  gift 
of  the  sum  of  £2,000  directed  to  be  laid  out  in  the  purchase 
of  an  estate,  takes  priority  over  any  investment  of  the  rest 
of  the  personal  estate. 
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It  is  unnecessary  to  make  anj  negative  declaration  that  1862. 
the  other  trusts  of  the  invested  personalty  are  not  charged 
on  the  real  estate. 

^  Judgment 

flB  PHCENIX  LIFE  ASSURANCE  COMPANY  :  j^ioa* 

/1/2U  ^^^-        BUKGBS  AND  StOCK'S  CaSE.  J,^sJ7  /'  " 

A^*^  ^^^IHE  Phoenix  Life  Assurance  Company  was  formed  under  tension  qf 

'  ^the  Joint  Stock  Companies  Act  (7  &  8  Vict,  c- 110),  under  ^^^^^^^ 


«   deed   of  settlement,   dated    the    5th    May,   1848,   in    .    ^F 
which  the  business  of  the  Company  was  stated  to  be  life       LiabaUjf. 
assurance.  iit^v™ 

oompany  was 
fonned  under  a 

At  an  extraordinary  general  meeting  of  the  Company,  deed  describiDg 

on  the  11th  March,  1857,  it  was  resolved  that  the  business  life  aasomnce. 

should  extend  to  granting  assurances  against  death,  injury,  cxtraoiSnary 

casualty,  or  accident  by  sea  or  land ;  against  loss  or  damage  ^«»i  "e«^ 

to  property  of  any  kind  whatsoever  and  wheresoever,  by  lariypaawdand 

lightning,    hail,  hurricane,  blight,  or  any  other  causes,  extending  the 

means,  or  contingency ;  and  to  other  matters.  m^Tinsur- 

ance.    The 

The  said  resolutions  were  duly  confirmed  at  a  second  marinebusineaa 

was  mentioned 

meeting,  on  the  27th  May,  1857,  and  were  registered  on  in  the  annual 
the  16th  April,  1858.  R^SSy^ffi^ 

and  referred  to 

In  the  year  1858,  the  Company  commenced  insuring  %^^^^ 
marine  risks,  and  established  branch  offices  for  that  pur-  on  one  occasion 
pose ;  and  on  the  13th  November,  1858,  and  subsequent  marinebusiness 

was  sent  out 
with  the  diridend  warrants.  A  deed  extending  the  purposes  of  the  Company  to  sea  risks  was 
executed  by  some  only  of  the  shareholders ;  but  it  did  not  appear  that  any  shareholder  had  ob- 
jected to  the  marine  business  being  carried  on.  About  one  and  a  half  years  after  the  commence- 
ment of  the  marine  business  the  Company  was  wound  up : — HM^  that  there  was  no  such  acquies- 
cence by  the  shareholders  as  to  entitle  the  holders  of  marine  policies  to  prove  in  respect  of  them. 

Held^  also,  that  the  premiums  paid  might  be  proved  against  the  Company. 

SenAh^  the  business  of  a  joint  stock  company  cannot  be  extended  beyond  its  original  objects 
as  defined  by  the  deed  of  settlement,  except  by  a  supplemental  deed  executed  by  all  the 
shareholders. 

Tlie  Creditors*  Representative  cannot  be  heard  to  support  the  claim  of  a  class  of  persons 
to  rank  aa  creditors. 
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1862.        dates^  issued  policies  on  various  vessels  to  Messrs.  Burgea 

Rb  Phqeztcx    and  Stocky  on  some  of  which  losses  occinred.     Before  this 

AssuBi^cB     ^^^  reports  and  circulars  were  issued^  announcing  to  the 

CoMPAKT ;     shareholders  the  establishment  of  the  marine  branch  of  the 

Stock's  Case,  business,  and  Otherwise  referring  to  it ;  and  on  one  occasion 

jgf^^^^      a  report  of  this  kind  was  circulated,   together  with  the 

dividend  warrant ;  but  the  warrant  itself  did  not  contain 

anj  reference  to  marine  business,  either  in  the  title  of  the 

Company  or  otherwise. 

A  supplemental  deed,  dated  the  30th  March,  X859,  em- 
bodying the  alterations  in  the  business,  was  executed  by 
some,  but  not  by  all,  of  the  shareholders,  and  the  annual 
returns  in  and  after  1859,  filed  at  the  Registry  Office, 
stated  that  the  business  of  the  Company  included  marine 
insurance. 

On  the  24th  March,  1860,  it  was  resolved  to  wind  up 
the  Company;  and  on  the  27th  March  the  supplemental 
deed  was  registered. 

Messrs.  Burgea  and  Stocky  on  the  12th  December,  1859, 
and  the  6th  and  18th  February,  1860,  recovered  judgments 
by  default  on  bills  of  exchange  accepted  by  the  Company 
for  £395  la.  6d,,  £417  19«.  3d.y  and  £89  10a.  and  costs. 
The  Company  had  power  by  the  original  deed  to  accept 
bills. 

On  the  14th  April,  1860,  an  order  was  made,  on  the 
petition  of  the  directors,  for  winding  up  the  Company. 

It  did  not  appear  that  any  shareholder  had  objected  to 
the  carrying  on  of  marine  business. 

The  case  now  came  on  upon  the  claim  of  Messrs. 
Burgea  and  Stocky  to  prove  against  the  Company  for  the 
amount  of  their  claims  on  marine  policies,  and  also  for  the 
amount  of  the  judgments. 
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Mr.  Giffardj  Q.C.,  and  Mr.  ,/•  Russell  (of  the  common 
law  bar),  for  Burges  and  Stock : —  rb  Phcesuc 

LSPK 

All  the  shareholders  acquiesced  in  the  marine  business     CoupAxn^t 
after  the  fact  of  its  commencement  had  been  made  known    Bu&oes  and 
by  circulars  and  by  the  opening  of  marine  branch  offices. 


They  cannot,  therefore,  now  dispute  claims  arising  out  of 
marine  policies,  as  being  beyond  the  scope  of  the  original 
deed. 

A  joint  stock  company  is  not  in  the  same  position  as  a 
company  constituted  by  a  special  Act  of  Parliament.  In 
the  latter  case  the  powers  given  cannot  be  exceeded,  but 
the  shareholders  in  an  ordinary  joint  stock  company  have 
power  to  enlarge  the  scope  of  the  business  at  pleasure. 

The  statute  7  &  8  Vict.  c.  110  distinctly  contemplates 
this,  by  requiring  annual  returns  of  the  nature  of  the 
business  carried  on  (sects.  10,  14). 

The  statute  requires  no  supplemental  deed  for  this 
purpose;  and  that  the  change  was  in  fact  made  without 
opposition  from  a  single  shareholder  is  not  disputed. 
There  was  the  assent  of  all  the  shareholders,  and  that 
alone  is  required. 

It  is  true,  the  supplemental  deed  was  never  fully 
executed,  but  this  was  not  essential.  If  assent  could  not 
be  otherwise  given,  the  consequence  would  be,  that  any 
company  might  advertise  and  register  itself  as  carrying  on 
a  particular  business,  and  after  receiving  money  on  that 
footing  from  the  public  might  repudiate  all  its  liabilities, 
and  this  although  the  extension  of  the  business  was  known 
to  and  approved  by  the  whole  body  of  shareholders. 
Having  had  the  benefit  of  the  marine  business,  the 
Company  cannot  repudiate  the  consequent  obligations: 
Re  Magdalena  Steam  Navigation  Company  {a). 
(a)  Johns.  690. 


ArgwMKi, 
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Further,  we  have  judgments  and  are  entitled  to  prove 

Rb^cerix    on  them.     The  judgments  on  the  face  of  them  were  given 

AsBusAMOB     ^^^  ^^^  ^^  exchange,  and  there  is  nothing  in  the  evidence 

Compaxt;     or  admissions  to  show  that  they  were  founded  on  the 

SioOT^C^  marine  policies,  nor  can  the  Court  look  behind  the  judg- 

ArmmmL     ^^^^  '  -Sufe^*  Ca8e(a).    At  any  rate,  we  are  entitled  to 

recover  the  premiums  paid. 

Mr.  Kayy  for  the  Creditors'  Eepresentative,  proposed  to 
support  the  claim  of  the  marine  policy  holders,  who  were 
very  numerous,  and  all  of  whose  claims  were  by  arrange- 
ment to  follow  the  issue  of  the  present  claim.  He  referred 
to  the  1st  section  of  the  20  &  21  Vict.  c.  78  by  which  all 
creditors  who  had  proved  or  lodged  affidavits  were  to  be 
represented  by  the  Creditors'  Bepresentative, 

The  Vicb-Chancbllor  held  that  a  Creditors'  Represen- 
tative could  not  be  heard  to  support  the  claim  of  any  class 
of  persons  to  be  admitted  as  creditors.  He  must  represent 
the  common  interests  of  the  creditors  generally. 

Mr.  Ffy  (Sir  H.  Cairns^  Q.C.,  with  him),  for  the  Official 
Manager,  was  called  upon  only  on  the  points  as  to  the 
.judgments  and  bills  of  exchange,  and  as  to  the  recovery 
of  premiums. 

The  Court  can  look  behind  the  judgments,  and  this  was 
done  in  the  Bankruptcy  Court  on  a  petition  for  adjudica- 
tion against  this  Company.  There  is  no  doubt  that  the 
bills  were  accepted  for  marine  losses,  and  this  appears  on 
the  Company's  books ;  and,  though  they  may  not  strictly 
be  evidence  for  this  purpose,  the  fact  can  easily  be 
proved. 

As  to  the  premiums,  they  can  only  be  recovered  on 
(a)  Ante,  p.  806. 
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the  ground  of  mistake:  Kelly  v.  Sohri  (a).     Mistake  of        1862. 

law  would  not  su£Sce,  and  mistake  of  fact  is  excluded  by  the  Bb  PHcmaz 

means  of  knowledge  which  the  claimants  had  of  the  nature  AasuBAncB 
of  the  business  which  was  authorised  by  the  deed  of  settle-     Compahy  ; 

Buboes  and 
ment.  Stock's  Case. 


Mr.  Giffardm  reply: — 

You  may  recover  on  a  mistake  in  law:  JU  Saxon — 
Anchor  Case  (b).  If  we  had  found  out  the  illegality  the 
day  after  the  policies  were  issued,  we  could  certainly  have 
recovered  the  premiums,  and  the  right  cannot  be  altered  by 
the  event.  A  company  is  always  bound  to  the  extent  of 
money  actually  received  and  applied  for  the  benefit  of  the 
company,  notwithstanding  it  may  have  been  paid  on  a  con- 
tract which  turns  out  to  be  ultra  vires.  It  could  be  recovered 
at  law  for  want  of  consideration,  as  money  had  and  received. 

[Mr.  JameSj  Q.C.  (amicus  curiae),  mentioned  the  case 
of  HaU  V.  Mayor  of  Swansea  (c),  where  this  had  been  done.] 

The  judgments  can  only  be  disputed  on  a  bill  to  set 
them  aside. 


Ai*ffWi%$iU, 


Vice-Chancbllob  Sib  W.  Page  Wood  : — 

This  is  a  case  of  extreme  importance ;  but  it  is  one  in 
which  the  Court  cannot  interfere,  as  asked,  in  favour  of 
the  claimants. 

The  question  is,  whether  a  company,  established  for  life 
assurance,  is  competent  to  grant  marine  policies,  on  the 
ground  that  the  shareholders — though  they  have  not  exe- 
cuted a  supplemental  deed  for  the  purpose  of  giving  this 
power — have  acquiesced  to  the  extent  which  is  admitted  in 


(a)9M.&W.  54. 
VOL.  U. 


(6)  Ante,  p.  408.    (c)  5  Q.  B.  526. 
G  G 


Ju^fgmimL 
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1862.        this  case.    It  has  been  argued,  that  there  is  no  illegality  in 

Be  Ph<kkix    a  joint-stock  company  extending  or  otherwise  changing 

Afis^^cB     *^®  scope  of  its  business ;  and  undoubtedly  that  may  be 

Company;     ^qhq  by  means  of  a  supplemental  deed.     Such  a  deed  was 

Stock's  Cask,  prepared  in  this  case ;  but  it  was  only  executed  by  a  portion 

Ju^menL      ^^  ^®  shareholders,  and  the  other  proprietors  do  not  appear 

to  have  done  anything  sufficient  to  bind  them  all  to  the 

new  course  of  business,  beyond  the  scope  of  the  original 

deed  of  settlement. 

It  is  not  necessary  to  mention  the  familiar  authorities 
which  show  that  if  there  is  but  one  dissentient  shareholder, 
the  assent  of  all  the  others  would  not  give  validity  to  such  a 
change  in  the  constitution  of  the  company.  The  Joint- 
Stock  Companies  Act  requires  the  title,  purposes,  and 
Qbjects  of  a  company  to  be  defined  and  registered.  The 
object  of  this,  as  was  held  in  Ernest  v.  Nicholl8(a)y  is  not 
only  for  the  benefit  of  those  who  deal  with  the  company, 
but  for  the  protection  of  the  shareholders,  in  order  that 
they  may  know  what  the  obligations  are  to  which  they 
have  subjected  themselves.  It  would  be  difficult  to  hold 
that  the  purposes  and  objects  of  the  Company,  as  de- 
fined by  their  deed  of  settlement,  and  placed  on  the 
registry,  could  be  changed  by  anything  less  formal  than 
the  deed  by  which  the  shareholders^  liabilities  are  defined, 
even  if  all  the  proprietors  were  brought  together,  and  each 
one  declared  his  assent  to  the  change.  But  nothing  ap- 
proaching to  this  is  alleged.  All  that  appears  is,  that 
certain  reports  and  circulars  were  issued  by  the  directors, 
in  which  the  marine  business  was  mentioned ;  that  one  of 
these  reports  accompanied  the  dividend  warrants ;  and  it  is 
said,  that  every  shareholder  who  received  these  reports  with 
his  dividend  is  precluded  from  disputing  the  regularity  of  the 
marine  business.  Now,  considering  that  many  of  the  share- 
holders may  and  almost  must  have  been  tinder  disability,  it 

(a)  6  H.  L.  Cas.  401. 
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would  be  impossible  to  say  that  the  whole  body  must  be  bound        1862. 
by  the  communication  of  this  leport.  It  is  urged,  that  if  any    KsPBoam 
shareholder  takes  his  dividend,  and  at  the  same  time  know-     ami^uicb 
ingly  suffers  a  report  to  be  circulated  for  the  express  purpose     Compaht  ; 
of  deceiving  all  mankind  as  to  the  nature  of  the  business  of  sw^™Ci«. 
the  Company,  he  is  bound  to  make  good  the  representation,      j*  TT  . 
But,  apart  from  the  probable  disability  of  many  of  the       \ 
shareholders,  thero  is  nothing  here  to  prove  sanction  or       i 
even  knowledge.    It  does  not  follow  that  every  shareholder       * 
who  received  a  dividend  warrant  and  a  report  at  the  same 
time — ^not  forming  parts  g£  the  same  document — ^would 
read  the  report,  and  thereby  inform  himself  of  the  fact  that       ! 
the  Company  had  embarked  in  a  business  not  authorised       | 
by  the  deed  of  settlement.     Such  an  assumption  would  be      / 
the  most  frivolous  ground  imaginable  for  holding  a  body 
of  shareholders  liable.     If  a  case  should  ever  arise  of  all 
the  shareholders  in  a  company  continuing  for  years  to  take 
the  profits  of  an  illegal  business,  with  full  knowledge  of 
what  was  being  done,  it  will  be  soon  enough  then  to  decide 
it     In  this  instance  the  illegal  business  was  only  com- 
menced a  year  and  a  half  before  the  winding  up  of  the 
Company,  and  only  one  dividend  was  paid  in  the  interval ; 
and  this  certainly  affords  no  sufficient  ground  for  the 
presumption  that  every  shareholder  accepted  his  dividend 
with  knowledge  of  the  character  of  the  business  which  was 
being  carried  on.    It  is  not  necessary,  therefore,  to  inquire 
whether  there  were  not  some  shareholders  under  disability, 
though  there  can  be  little  doubt  what  the  result  would  be ; 
and,  in  fact,  I  see  on  the  list  the  name  of  a  person  in 
Atutralidy  who  may  very  probably  have  had  no  opportunity 
of  intimating  his  dissent  from  the  course  taken  by  the 
directors.    It  would  be  idle,  however,  to  put  the  Company 
to  the  expense  of  an  inquiry  of  this  kind,  for,  even  if  I 
had  proof  that  evciy  shareholder  took  his  dividei^d  after 
receiving  the  letter  which  contained  the  report  of  the 
establishment  of  the  marine  business,  I  could  not  hold 

gg2 
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1862.        that  he  had  thereby  bound  himself  to  all  the  liabilities 

Bb  Ph<biiiz    whidh  might  result  firom  that  extension  of  the  business  of 

Assuror     *^®  company. 
Goupant; 

BuROEs  AKD       The  claimantSi  therefore,  will  not  be  allowed  to  prove 

for  losses  upon  marine  policies;   but  there  is  nothing  to 

JudffmMi.  impeach  the  bills  of  exchange  or  the  judgments  upon  them, 
and  to  that  extent  the  proof  must  be  allowed ;  but  without 
prejudice  to  any  steps  which  the  official  manager  may  take 
to  set  aside  the  debt. 

With  respect  to  the  premiums,  I  incline  to  think  that 
the  amount  paid  in  respect  of  them  may  be  proved ;  and 
unless  I  find  that  there  is  any  authority  to  the  contrary, 
I  shall  so  decide. 

The  Creditors'  Bepresentative  will  have  the  costs  of  a 
simple  appearance  only. 


jfdy2Mi.     Vicb-Chancellob  Sib  W.  Page  Wood. — 

There  is  one  point  as  to  to  which  I  reserved  my  judg- 
ment— ^viz.,  whether  Messrs.  Burges  and  Stock  are  entitled 
to  prove  for  the  amount  of  the  premiums  paid  by  them. 
It  appears  from  the  proceedings  that  the  total  amount  of 
premiums  received  falls  far  short  of  the  total  payments  made 
in  respect  of  the  marine  business,  but  this  cannot  affect  the 
rights  of  these  claimants.  They  have  had  no  consideration 
for  the  premiums  they  paid.  The  Directors,  it  is  true,  had 
no  power  to  issue  marine  policies,, but  they  had  power  to 
receive  money,  and  apply  it  for  the  benefit  of  the  Company. 
It  is  proved  that  they  did  so  receive  and  apply  these  pre- 
miums, and  the  amount  might  have  been  recovered,  even 
at  law,  as  money  had  and  received.  The  proof  must  there- 
fore be  allowed  for  tbe  amount  of  the  premiums  paid. 
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HEPTINSTALL  ».  GOTT.  hw-Z)««« 

_  '—Chatgem 

Joseph  GOTTmade  his  will,  dated  the  26th  October,  i>evfae  to  .1.  of 

1859,  which,  so  far  as  material,  was  as  follows : —  perty,  *<  sub- 

ject to  a  charge 

"I  give  and  bequeath  upon  trust  unto  IL  Septinstall  ^wid^bya^" 
and  T.  lAvesay  all  my  real  and  personal  estate  wheresoever  "^^^*?j^. 
or  whatsoever,  to  dispose  of  the  same  in   the  following  any  di^od- 
manner  and  form — ^that  is  to  say,  first,  I  give  to  my  £i50:^ 
daughter,  Sarah  Gottj  my  four  fireehold  cottages,  situated  ^^^^^"^ 
at  Ardslej/y  near  Wakefield^  subject  to  a  charge  of  flSO,**  frw  from  the 
Then  followed  a  gift  among  certain  children  and  grand- 
children, including  Sarahy  of  all  the  personal  estate.    No 
specific  disposition  was  made  of  the  said  sum  of  £150. 
The  bill  was  filed  by  the  acting  executor  and  trustee. 


Mr.  ff.  W.  Buximj  for  the  Plaintifi-  Argummu. 

Mr.  Sheey  for  the  heir-at-law : — 

The  charge  being  undisposed  of  goes  to  the  heir :  Arnold 
V.  Chapman  (a),  Gravenar  v.  Hallum  (b). 

Mr.  Wiekens,  for  Sarah  GoU  :<— - 

The  testator  intended  Sarah  to  take  the  land,  subject  to 
providing  thereout  £150,  for  a  purpose  which  he  does  not 
state.  The  charge,  therefore,  sinks  for  the  benefit  of  the 
devisee. 

Mr.  F.  Webb  for  the  residuary  legatees : — 

The  intention  to  be  gathered  firom  the  will,  as  it  stands, 

(a)  1  Yes.  sen.  106.  (6)  Amb.  643. 
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1862.        is  simply  to  convert  the  realty  pro  tanto,  and  leave  it  to  go 
HxpTiHBTALL   tuider  the  residnary  bequest. 

V. 

Gorr. 
ArgmunL 

jn^  7th.      Vice-Chancellob  Sir  W.  Page  Wood  : — 
jud^rntenL  j  j^g^j^ygj  ^^y  judgment  on  the  question,  what  was  the 

effect  of  a  devise  subject  to  a  charge,  of  which  nothing 
more  is  said  in  the  will.  I  had  to  consider  a  similar  ques- 
tion recently,  in  the  case  of  Tucker  v.  Kay  ess  {a)  ;  but  an 
earlier  case  of  jRe  Cooper^ 8  Legctcy^  vrhich  has  been  afiirmed 
on  appeal  (ft),  is  more  nearly  in  point.  The  principle  on 
which  I  acted  in  that  case  was,  that  if  you  can  ascertain 
from  the  terms  of  a  will  that  a  charge  is  meant  as  an 
exception  out  of  a  ^ft,  there  the  charge  will  be  operative, 
although  the  disposition  of  it  may  not  take  effect ;  but  that, 
where  the  purpose  of  the  charge  is  merely  to  provide  for 
some  object,  and,  subject  to  such  purpose,  to  leave  the 
estate  to  the  devisee,  there,  if  the  purpose  fails,  the  charge 
sinks  for  the  benefit  of  the  devisee. 

The  case  which  most  commonly  occurs  is  that  which 
happened  in  Arnold  v.  Chapman,  viz.,  a  charge  in  &vour 
of  a  charity,  which,  though  the  purpose  failed,  was  held  in 
that  case  not  to  sink  for  the  benefit  of  the  devisee,  the 
f  testator  having  made  a  complete  disposition  showing  an 

intention  to  except  it  out  of  the  devise.  But  whore  the 
testator  himself  makes  no  disposition  of  the  charge,  or  a 
disposition  which  does  not  exhaust  it,  the  devisee  takes 
fi:ee  firom  the  charge,  either  altogether  or  pro  tanto,  as  the 
case  may  be. 

Coopet^s  JVusts  is,  if  anything,  rather  a  stronger  case 
than  the  present.     There  were  trusts  there  for  raising  the 


(a)  4  K.  &  J.  889. 


(6)  4  D.  M.  G.  767. 
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money  by  sale  or  otherwise ;  then  a  devise  of  the  estate,  after  1862. 
raising  as  aforesaid ;  then  a  direction  that  the  money  should  HsprmsrALL 
go  to  the  daughter  for  life,  and  afterwards  to  her  children.  q^ 
The  daughter  died  without  ever  having  had  a  child.  If  r  T~V 
any  child  had  ever  been  in  existence^  I  apprehend  that  the 
principle  of  Arnold  v.  Chapman  would  have  applied ;  but 
it  was  a  gift  on  the  contingency  of  the  daughter  having 
children ;  and  this  not  having  happened,  the  charge  was 
held  to  sink  for  the  benefit  of  the  devisee.  Lord  Justice 
Knight  Bruce  says,  "The  law  of  the  Court  is  settled 
agreeably  to  reason  and  good  sense,  that,  where  landed 
property  is  given  by  will  to  one  set  of  persons,  or  accord- 
ing to  one  set  of  limitations,  but  is  subjected  by  will  to  a 
pecuniary  charge  in  favour  of  other  interests,  and  those 
other  interests  given  by  the  will  do  not  exhaust  the  entire 
property  in  the  money,  the  charge,  so  far  as  it  is  not  given 
away,  sinks  for  the  benefit  of  those  to  whom  the  real  estate 
is  devised,  subject  to  the  charge."  In  the  present  case  the 
money  charged  is  given  to  no  one^  and  the  case  therefore 
belongs  to  those  where  the  limitations  do  not  exhaust  the 
charge,  and  not  to  those  where  there  is  a  complete  disposition 
which  fails  from  its  illegality  or  from  subsequent  events. 

It  might  be  thought  a  possible  construction  to  consider 
the  language  as  expressing  an  intention  that  the  £150 
shall  be  charged  on  the  real  estate  in  augmentation  of 
the  personal  estate ;  but  I  do  not  think  any  such  purpose 
can  fairly  be  extracted  from  the  will.  I  must  hold,  there- 
fore, that  the  £150  sinks  for  the  benefit  of  the  devisee^  and 
that  she  takes  free  from  the  charge. 


/cCl2  J/^^'ifi'-'y^  y/^ 
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Parties--      IHIS  case  came  on  upon  demurrer.    The  material  aver- 
FrawL       ments  of  the  bill  were  as  follows  : — 

A  bill  was  filed 

•gainstabank-      The  Plaintiff  was  entitled,   under  the  will  of  G.  P. 

rupt  and  hia  '         ^ 

asBignees^seek-  Bradley^  to  a  remainder  in  fee  simple  expectant  on  the 

eai^cxmr  *  death  of  Phcebe  Bradley^  who  died  in  1846 ;  whereupon  the 

hSringbera      Defendant  Hunter  entered  into  possession. 

frandoJently 

procured  by  the  «  The  Defendants,  Hunter y  Lewisy  and  Graham^  allege 
the  bank-  that  the  Defendant  Hunter  became  entitled,  on  the  death 
S^^iTde-      ^f  Phxjebe  Bradley^  to  such  possession,  in  manner  follow- 

mnrrer,  that       iniy:" 

the  chaige  of      ^^  ' 

fraud  did  not 

make  the  bank-       1.  That  G.  P.  Bradley  and  his  late  father  had,  by  a  deed 

rop^^a  proper     ^£  j^j^j^^  1828,  granted  an  annuity,  secured  by  a  term  of 

th^luh^h    2,000  years,  out  of  the  properly. 


ftdecne  dec. 

log  the  deeds  to  2.  That  the  annuity  was  purchased  by  and  assigned  to 

woiddVa"  the  Earl  of  Strathmorey  by  an  indenture  of  2nd  August, 

taikrS'a  *^^  1837,  Hunter  being  trustee  of  the  term, 
truatee  of  the 

property,  this        3.  That  the  term  was  sold  to  EUdngton,  under  the 

-waa  not  auffi-  .ii-i  •    •%  t*    ^_       a  \^ 

dent  to  make    powers  of  the  annmty  deed,  by  an  indenture  of  the  4tn 
S;;nf     August,  1837. 

■nit. 

SmXtU,  a  4.  That  by  an  indorsed  indenture,  dated  the  5th  April, 

not  be  made  a  1841,  it  was  recited  that  the  purchase  by  EUdngUm  was 

agaiLfhla'ai!^  made  with  Hunter's  money;  and  .the  term  was  thereby 

■"^S!!!!'!?]?'  assigned  to  him. 

pnipoaeofdi»-         ^ 

The  bill  then  charged  that  the  whole  of  the  said  trans- 
action was  a  fraudulent  contrivance  by  Hunter  to  obtain 
the  property  without  payment,  and  that  no  consideration 
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The  Defendant  Hunter  was  adjudicated  bankrupt  on  the 
29th  of  October,  1861,  and  the  Defendants  Lewis. ^nA. 
Graham  were  his  assignees. 

^'  The  Defendant  Hunter  alleges  that  there  will  be  a 
large  surplus  coming  to  him  under  his  bankruptcy,  after 
payment  in  full  of  all  his  creditors ;  and  he  insists,  and 
Lewis  and  Grraham  admit,  that,  for  this  and  other  reasons, 
the  said  term  in  the  said  hereditaments  is  not  vested  in 
Lewis  and  Grraham  as  the  assignees  under  the  said  bank- 
ruptcy," 

The  Defendant  Hunter  had  retained  pdssession  of  the 
premises  until  the  appointment  of  assignees;  shortly  after 
which  Lewis  and  Graham  had  entered  into  and  continued 
in 


The  bill  also  charged  that  Hunter  was  in  possession  of 
the  deeds. 

The  bill  prayed  a  declaration,  that  the  deeds  were 
fraudulent  and  void ;  that  they  might  be  delivered  up  and 
cancelled,  or  that  the  Defendants,  Lewisy  Chrahamy  and 
Hunter  J  might  re-assign  the  premises;  that  the  Plaintiff 
might  be  let  into  possession ;  that  the  Defendant  Hunter 
might  deliver  up  all  deeds  relating  to  the  premises ;  that 
Hunter  might  pay  the  costs ;  and  for  ftirther  relief. 

To  this  bill,  Hunter  put  in  an  answer  and  demurrer, 
denying  the  possession  of  the  deeds,  and  demurring  to  the 
rest  of  the  bill. 


Mr.  Roby  Q.C.,  and  Mr.  IHckinsony  for  the  demurrer: —     Argmnetu. 

The  bankrupt  cannot  be  made  a  party  either  for  relief 
or  discovery;  and,  even  if  he  could  be  joined  for  discovery, 
the  bill  is  demurrable,  because  relief  is  asked  against  him : 


J 
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Benfield  v.  Salomons  {a)y  Lloyd  v.  Lander  {J>)y  Collins  v. 
Shirley  {p)y  Roehfort  v.  Battersby(d)y  and  Whitworth  v. 
Davis  {e).  Further,  there  is  no  allegation  in  the  bill,  that 
the  deeds  sought  to  be  set  aside  were  ever  executed.  The 
transaction,  moreover,  is  forty  years  old. 

Mr.  Gifardj  Q.C.,  and  Mr.  Beilly,  for  the  biU^^^ 

If  we  succeed  in  setting  aside  the  deeds,  the  bankrupt  is 
found  to  have  been  a  trustee  of  the  term,  which,  therefore, 
would  not  pass  to  the  assignees,  although  any  beneficial 
interest  did  pass.     On  the  case  stated  by  the  bill,  the^^ 
bankrupt  still  retains  the  trust  estate,  and  may  be  svLed^ 
in  that  character. 

The  bankrupt  must  give  discovery,  even  though  he  might 
demur  to  the  relief.  This  is  so  laid  down  in  Mitford  on 
Pleadings  (f)y  and  in  the  note  it  is  added,  that  if  firaud  is 
charged,  and  costs  prayed  against  the  bankrupt,  he  cannot 
demur :  Hare  on  Discovery  {g)j  Mackworth  v.  Marshall(h)y 
King  v.  Martin{i)y  Fenton  v.  Hughes  (J)^  Le  Temer  v. 
Anspaoh(k).  If  there  is  a  defence,  it  should  have  been 
taken  by  plea,  and  not  by  demurrer.  There  is^  charge  in 
the  bill  that  the  Defendant  claims  an  interest,  and  that 
the  assignees  admit  it ;  and  that  is  sufficient  on  demurrer : 
Plummer  v.  May{J)^  Dalton  v.  Hayter(m)y  Boyse  v.  Ross^ 
borough  (n),  Plumbe  v.  Plume  {p).  The  averment  that  the 
Defendants  allege  that  the  deeds  were  executed,  is  a  suffi- 
cient averment  of  the  execution. 

As  to  the  alleged  delay,  it  is  not  forty  years,  for  the 

(a)  9  Ves.  77.  (0  2  Vcs.  jun.  641. 

(6)  6  Madd.  282.  0)  7  Ves,  287. 

(c)  1  R.  &  M.  688.  (h)  16  Ves.  169. 

{d)  2  H.  L.  Cai.  888.  (Q  1  Ves.  sen.  426. 

(e)  1  V.  &  B.  646.  (m)  7  Beav.  818. 

(J)  Page  161.  (n)  Kay,  71. 

{g)  Page  83.  (o)  4  Y.  &  C.  346. 
(A)  3  Sim.  868. 
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estate  only  vested  in  possession  in  1846,  and  nothing  less 
than  twenty  years  is  a  bar  in  these  cases. 
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Yige-Chakcbllob  Sib  W.  Page  Wood  : — 

This  demurrer  must  be  allowed.  The  authorities  cited 
may  be  disposed  of  by  the  observation  that  they  have  no 
reference  to  the  point  which  is  here  {n  dispute.  Upon  a 
bankruptcy,  it  is  not  questioned  that  prima  facie  the  whole 
vjnterest  of  the  bankrupt  passes  to  the  assignees ;  but  it  is 
said,  that  the  bankrupt  may  be  made  a  party  to  a  suit 
having  reference  to  that  property,  for  the  purpose  of  dis- 
covery, if  not  for  relief.  In  the  case  of  Whitworth  v.  Davisy 
the  point  was  treated  as  at  least  doubtful;  and  the  decision 
was  against  the  Plaintiff  on  demurrer,  he  having  prayed 
relief  as  well  as  discovery  against  the  bankrupt. 

But  then  the  question  arises,  whether  the  bankrupt, 
being  charged  with  fraud  committed  before  the  bankruptcy, 
can  on  that  ground  be  made  a  Defendant  to  a  bill  seeking 
relief  in  respect  of  the  property  alleged  to  have  been 
fraudulently  acquired,  so  as  to  fix  him  with  costs  as  an 
accomplice*  The  authorities  dted  for  that  position  turn 
in  great  measure  on  the  principle,  that,  where  several 
persons  join  in  a  fraud,  it  ift  no  defenoe  on  the  pact  of  any 
one  of  them  to  say  that  he  individually  dmved  no  benefit 
from  the  fraud.  In  such  a  case,  where  the  fraud  enures 
wholly  for  the  benefit  of  one  of  the  parties  to  it,  the  others 
may  neverthdess  be  made  parties  foi^  costs.  In  King  vi 
Martin^  the  banlonipt  was  held  a  proper  party  on  the 
ground  of  an  allegecl  confederacy  between  him  and  the 
assignees  to  c^oncoct  a  bankruptcy,  so  as  to  defraud  the 
Plaintiff.  '  InLlatfd  v.  L^fidery  Hiere  h  a  dictum 'which 
hints  at  the  possibility  of  making  a  bankrupt  a  party  as 


AiyuMWtit 


Jfidgmmit, 
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1862.  an  agent  in  a  fraad,  although  his  interest  in  the  subject 
matter  of  the  suit  may  have  passed  to  his  assignees.  The 
yice-Chancellor  says,  that  the  bill  charged  a  fraud  upon 
the  Plaintiff  by  the  bankrupt,  and  that  an  agent  in  a  fraud 
may  be  made  a  party  though  he  has  no  interest,  and  adds : 
^^It  is  observable,  however,  that  in  the  alleged  fraud  the 
bankrupt  must  have  been  the  principal  and  not  the  agent." 
The  demurrer  of  the  bankrupt  was  therefore  allowed. 
The  real  question  on  this  bill  is  how  far  the  Plaintiff  is 
entitled  to  separate  the  relief,  and  proceed  against  the 
assignees  in  respect  of  the  beneficial  interest  in  the  pro- 
perty, and  against  the  bankrupt  simply  for  costs.  I  do 
not  think  that  any  of  the  authorities  reach  this  case. 
Mackworth  v.  Marshallj  indeed,  may  be  thought  to  be  in 
point;  but  the  judgment  is  given  in  so  unsatisfactoxy  a 
manner,  that  it  is  impossible  to  concur  in  the  reasons 
which  are  assigned;  and  it  is  to  be  observed,  too,  that 
these  are  not  the  reasons  which  were  urged  in  argument. 
The  Vice-chancellor  does  not  say  that  the  bankrupt,  having 
been  guilty  of  fraud,  may  be  made  a  defendant  for  costs ;  but 
that  certain  bills  of  exchange  (the  subject  of  the  suit)  were 
in  the  hands  of  other  Defendants,  who  claimed  no  interest 
in  them,  and  that  the  Plaintiff  would  have  a  right  to  have 
them  delivered  up,  except  for  any  claim  which  the  Defen- 
dant Marshall  might  have  upon  them.  But,  according  to 
the  plea,  Marshall  had  no  such  claim,  for  any  such  interest 
would  have  passed  to  his  assignees.  The  assignees  were, 
therefore,  the  proper  persons  to  represent  that  interest; 
and  the  Plaintiff,  on  establishing  his  right  against  them, 
would  be  entitled  to  have  the  bills  handed  over.  The  Vice- 
Chancellor,  however,  is  reported  to  have  decided  that  on  ac- 
count of  this  interest  the  bankrupt's  plea  ought  to  be  over- 
ruled. I  am  quite  tmable  to  follow  the  reasoning  of  the 
judgment,  and  I  cannot  regard  the  case  as  a  decision  that 
a  bankrupt  who  has  committed  a  fraud  before  his  bank- 
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raptcyi  and  thereby  acquired  property  which  has  passed  to 
his  assignees,  can  be  brought  before  the  Court,  after  the 
bankruptcy,  as  a  defendant,  for  costs  or  otherwise  in  a  suit 
to  set  aside  the  fraudulent  transaction.  There  is  no  charge 
in  the  bill,  that,  since  the  bankruptcy,  the  assignees  and  the 
bankrupt  have  concurred  in  any  plan  for  withholding  the 
property  fix>m  the  Plaintiff  (though  I  do  not  say  that  that 
would  have  sufficed) ;  and  I  find  no  authority  for  the  general 
doctrine,  that  a  bankrupt,  who  has  committed  a  fraud  before 
his  bankruptcy^  is,  on  that  ground  alone,  a  proper  party  to  a 
suit  against  the  assignees  in  respect  of  the  transaction.  A 
frirther  point  was  made,  that  the  Defendant  had  not  suf- 
ficiently answered  the  interrogatory  as  to  the  possession  of 
the  deeds  mentioned  in  the  bill ;  but  I  think  the  answer 
does  sufficiently  deny  the  possession. 


457 


JvdgmeiU. 


Another  point  was  raised  of  this  kind  :  The  Plainti& 
say,  that  if  they  succeed  in  setting  aside  the  transaction 
which  they  allege  to  be  fraudulent,  the  effect  will  be  to 
make  the  bankrupt  a  trustee  of  the  property  ab  initio,  and, 
therefore,  it  is  contended,  that  the  bankrupt  has  an  interest 
as  a  trustee,  which  did  not  pass  to  the  assignees ;  but  the 
answer  is,  that  the  relief  sought  is  not  of  that  nature.  I 
must  look  at  the  whole  case.  The  bankrupt's  case,  as  put 
by  the  bill,  is,  that  the  deeds  were  executed,  and  that 
thereby  he  became  entitled  to  the  term,  and  if  that  is 
so,  it  passed  to  his  assignees.  In  a  sense  it  is  true,  that 
if  the  deeds  are  set  aside  the  bankrupt  may  be  said  to 
be  a  trustee ;  but  if  that  were  a  sufficient  ground  for  hold- 
ing the  property  to  have  remained  in  him  notwithstanding 
the  bankruptcy,  it  would  follow  that  in  every  case  where  a 
bill  was  filed  against  assignees  to  set  aside  any  transaction 
with  the  bankrupt,  it  would  be  necessary  to  make  the 
bankrupt  a  party,  because  in  every  such  case  the  bankrupt 
would  become  a  trustee.    It  was  also  attempted  to  shut  out 
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1862. 


JudffmaU, 


»  denmiT^  by  thd^Yormeiit  iiiBit' Hur^t^  alleges  that  there 
yfiH  be  a  larg^  9ur{dus  coming  to  him  under  the- bankruptcy ; 
and  that  he  inftsts,  and  the  assignees  admit,  that  for  this 
and  other  reasons  the  term  is  not  vested  in  the  assignees. 
But  the  existence  of  a  surplus  is  wholly  immaterial ;  and  ajs 
the  assignees  iure  stated  to  have  entered  in^o  possession 
shortly  after  thcdr  appointment,  their  alleged  admission  of 
Huntei^s  interest  must  be  referred  to  his  supposed  interest 
in  respect  of  the  surplus  and  nothing  else.  The  averment 
merely  is,  that  the  assignee^  erroneously  admit  a  matter  of 
law  against  themselves.  There  is,  therefore,  no  charge  of 
an  interest  in  HurUer;  and  that  disposes  of  the  class  of  cases 
like  Plummer  v.  May^  which  lay  it  dovm  that  a  plea  is  the 
proper  course  where  an  interest  is  charged.  There  is  no 
general  averment  that  Hunter  claims  an  interest,  but  pnly 
that  he  makes  a  claim  of  a  particular  character,  founded 
upon  fa(;ts,  which,  on  the  face  of  the  bUl^  can  be  seen  to 
give  him  no  interest  at  all.   . 

The  demurrer  must  therefore  be  allowed  with  costs. 


Kb  LANGFOBD'S    TRUSTS. 

U  NDER  the  will  of  J.  Langfordy  a  sum  of  £1,500  was 
directed  to  be  invested  in  Government  or  real  securities, 
and  to  be  applied  by  the  executors  during  the  Ufe  of 
H.  Langford^  the  petitioner,  for  his  support,  maintenance, 
and  benefit,  in  such  manner  as  the  executors  and  adminis- 
trators of  the  testator  should  in  their  discretion  think 
proper,  with  limitations  over  for  his  children ;  and  in  default 

peation  of  the 

tenant  for  life  to  change  the  inTMtment  into  Eati  India  or  Bank  Stock,  and  for  payment  of  the 
dividends  to  him,  a  transfer  into  Bank  Stock  was,  under  the  circumstances,  ordered ;  and,  a 
petition  being  otherwise  neoessary,  the  costs  were  directed  to  be  pud  oat  of  the  corpus. 


1861. 
Dteember  lUk. 

Investment — 

Eatt  India  or 

Bank  Stock— 

Coite. 

A  trust  fund 
invested  in 
Consols  was 
paid  into  court 
under  the 
Trustee  Belief 
Act    On  the 
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of  children  the  corpus  to  go  to  jP.  Langford^  The  fiind  was 
invested  in  Consols  and  transferred  into  court  under  the 
Trustee  Relief  Act.  H.  Langford^  who  was  a  bachelor, 
now  petitioned  for  a  transfer  of  one  moiety  into  East  India 
stock  and  of  the  other  moiety  into  Bank  stock  for  payment 
of  the  dividends  to  him  for  life,  and  that  the  costs  of  the 
petitioner  and  respondents  might  be  paid  out  of  the  corpus. 

The  special  circumstances  relied  on  were  ill  health,  and 
inability  to  add  to  his  income  on  the  part  of  the  petitioner. 
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Rb  Laho- 
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Mr.  E.  F.  Smith  for  the  petitioner. 

Mr.  jR.  Horton  Smithj  for  the  respondents,  did  not 
oppose  the  application ;  but  mentioned  Cockbum  v.  Peel  (a) ; 
and  as  to  costs.  Equitable  Reversionary  Interest  Society  v. 
Fuller  {b). 

Mr.  E.  F.  Smithy  in  reply,  said  that,  a  petition  being 
necessary,  the  costs  were  not  increased  by  the  application 
to  transfer  the  fund. 


ArgumenL 


The  Vicb-Chancellor  said,  that  he  thought  the 
circumstances  were  sufficient  to  warrant  an  order  being 
made;  but  as  an  investment  in  India  stock  involved  a 
possible  loss  of  capital,  the  whole  fund  should  be  trans- 
ferred into  Bank  stock.  As  no  additional  expense  was 
caused  by  this  part  of  the  application,  the  costs  might  be 
paid  out  of  the  corpus. 

(a)  9  W.  B.  726.  (b)  IJ.  &  H.  379. 
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June  lOtk^Mnd     Si^/btsk.  c^/y  ' 

^^![SSr  A  ^^®  ^^  ^  ^^  ^^^  specific  performance  of  an  agreement 
Bill  for  speeifio  to  take  a  lease  of  a  field  for  the  purpose  of  quarrying 
^^^I^Tnt^  limestone. 

an  sipreement 
to  take  a  lease 

quiS"*'^''*  The  Plaintiff  was  the  owner  of  a  field  under  which  was  a 
the  courw  of     bed  of  limestone,  which  had  never  been  opened  from  the 

the  treaty  the  ^ 

Plaintiff  hadre-  Plaintiff's  field,  though  a  quarry  had  been  opened  in  an 

thriiniestone  adjoining  field,  and  lime  procured  which  was  not  of  tirst- 

Jttaliw— t^he**"*  ^*^  quality,  and  had  been  tried  and  rejected  by  a  railway 

fact  being  that  company  when  a  station  in  the  neighbourhood  was  being 

immediate  built. 

neighbourhood 

worked,  and  the      The  Plaintiff,  being  ignorant  of  this  fact,  and  having  no 

tained*i^tobe  experience  in  judging  of  limestone,  on  being  told  by  the 

of  the  spedfied   Defendant  that  the  lime  would  be  useless  to  him  unless  fit 

quality.    The 

resoit  of  thia  for  the  London  market,  represented  to  him  that  the  lime, 

known  to  either  stone  would  produce  lime  of  first-rate  quality,  fit  for  the 

nSght  have  Londou  market.  According  to  the  evidence,  the  phrase  '  fit 

been  aacer-  for  the  London  market/  would  be  understood  in' the  trade 

tained  on  in-  " 

quiry;  and  it  as  signifying  lime  of  the  best  quality.    It  appeared  also  that 

mjSld  tJat  the  the  rejection  by  the  railway  company  of  the  lime  firom  the 

k^wiS  ^*of°**  neighbouring  quarry  was  a  fact  which  might  easily  have 

the  quality  of  been  ascertained  on  inquiry  as  to  how  that  lime  had  turned 

the  limestone.  i^        «  • 

The  Defendant  out.  The  Defendant  after  this  conversation  made  a  cursory 
bdSi  ri^iSg^  inspection  of  the  quarry  in  company  with  the  Plaintiff 
the  agreement,    j^^^  ^^q  firiends  of  his  own ;  but  it  did  not  appear  that  any 

made  a  cnrsoiy  '  .    ,  . 

inspection  of  of  these  pcrsons  were  competent  to  judge,  by  inspection,  of 

and  ^satisfied   '  the  quality  of  the  stone  for  the  purpose  of  lime-burning,  the 

^rU^fiJlB  Plaiiitiff  being  a  corn-dealer,  and  the  Defendant  a  lime- 

limeetone,  but  dealer  but  not  a  lime  burner. 

aaoertained 

nothing  as 

to  its  quality  .*—J7«2(/,  that  the  misrepresentation  was  a.bar  to  a  deoreo  for  specific  perlonnance; 

and  the  bill  dismiised  without  costs. 

Whether  the  agreement  was.or  wis  not  Toid^QiMrc. 


CASES  IN  CHANCERY, 

Shortly  afterwards,  the  Defendant  aigned  an  agreement 
dated  the  11th  of  June,  1860,  for  a  lease^  at  a  rent  of  .f  50 
per  annum,  to  be  proportionally  increased  if  more  than^one- 
tenth  of  the  surface  of  the  field  was  opened.  The  Defendant 
subsequently  ascertained  that  the  limestone  would  not  suit 
his  purpose,  and  declined  to  accept  a  lease,  on  the  ground 
that  the  stone  was  not  such  as  had  been  represented  to  him. 
The  Flaintifif  thereupon  filed  this  bill  for  specific  perform- 
ance. 

Evidence  was  gone  into  at  some  length  as  to  the  par- 
ticulars of  the  conversations  and  the  inspection  of  the  adja- 
cent quarry,  the  result  of  which  is  stated  in  the  judgment 
of  the  Court. 
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Mr.  Rolt  Q.C.,  and  Mr.  De  Oex,  for  the  Plaintiff:—  

The  alleged  representations  amount  to  no  more  than  spe- 
culative opinions,  coming,  as  they  did,  from  a  man  who  had 
no  special  knowledge  of  the  subject  matter,  and  ^addressed 
to  the  Defendant  who  was  engaged  in  the  trade. 

Further,  if  this  were  a  good  ground  for  resisting  perform- 
ance, the  Defendant  cannot  insist  on  it  after  having  himself 
inspected  the  stona  He  relied  not  on  what  the  Plaintiff* 
said,  but  on  what  he  and  his  friends  saw.  [They  referred  to 
Attwood  V.  SmaU  (a).] 

Mr.  Oifard,  Q.  C ,  and  Mr.  Bedwell,  for  the  Defendant. 
— ^The  evidence  shows  that  the  Defendant  did  rely  on  the  re- 
presentations and  not  on  the  cursory  inspection,  which 
afforded  no  means  of  judging  of  the  quality  of  the  stone. 
As  to  the  representation  made  by  the  Plaintiff,  it  is  not  pre- 
tended that  he  had  any  reason  to  suppose  it  to  be  true,  eveu 
if  he  did  not  actually  know  it  to  be  false. 


vol*  II. 


(a)  6  a.  &  F. 
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H1001N8      Vice-Chancellor  Sir  W.  Page  Wood: — 


V. 

Sambli. 
JuMBth, 

JtidgmmU. 


This  is  a  contest  which  comes  very  close  upon  the  boundary 
that  divides  cases  where  the  Court  grants  specific  perform- 
ance, from  those  in  which  it  holds  its  hand  on  the  ground 
of  misrepresentation. 

There  is  some  conflict  of  evidence  as  to  the  precise 
words  used  in  the  representations  relied  on,  but  to  a  great 
extent  the  facts  are  common  to  both  sides,  and  may  be 
summed  up  as  follows : — 

The  Plaintiff  had  become  the  owner  of  a  small  piece  of 
land  under  which  lay  a  bed  of  limestone,  that  had  never 
been  opened  from  the  Plaintiff's  field.  In  a  neighbouring 
field  a  quarry  had  been  dug,  from  which  limestone  had 
formerly  been  taken,  and  used  in  the  manufacture  of  lime. 
It  is  now  admitted,  that  the  lime  so  obtained  was  not  fit  to 
be  used  in  any  building  of  a  superior  kind,  though  it  was 
suitable  for  building  purposes  of  an  ordinary  description. 
This,  at  least,  is  the  almost  undisputed  result  of  the  evi- 
dence. The  lime  had  in  fact  been  rejected  for  the  con- 
struction of  a  railway  station  in  the  neighbourhood,  and  the 
company  had  gone  to  considerable  extra  expense  in  pro- 
curing lime  for  that  purpose  from  a  distanca  In  Septem- 
ber, 1859,  the  Plaintiff  had  a  conversation  with  a  person  of 
the  name  of  Coat,  who  was  a  friend  of  the  Defendant's ; 
and  according  to  Coafa  statement  the  Plaintiff  represented 
the  limestone  under  his  field  to  be  "  fit  for  the  London 
market''  This  expression  is  not  absolutely  denied  by  the 
Plaintiff,  though  he  gives  a  slightly  different  colour  to  the 
conversation.  A  more  important  conversation  took  place 
in  May,  1860,  between  the  Plaintiff,  the  Defendant^  and 
Coat  I  should  state  that  the  Defendant  is  a  lime  dealer 
but  not  a  lime  burner,  and  therefore  not  specially  qualified 
to  judge  of  limestone  in  its  unbumt  state.    Coat  is  a  stone- 
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masoD,  the  Plaiiiti£F  is  a  corn-dealer,  and  it  is  not  pretended 
that  he  had  any  experience  as  a  judge  of  limestona 

Before  the  interview  in  May,  according  to  the  Defend- 
ant's accoanty  Coat  had  repeated  to  the  Defendant  what 
he  had  preyiously  heard  from  the  Plaintiff,  that  the  lime- 
stone would  produce  lime  ''fit for  the  LoTidon  market'' 
At  the  interview,  the  Plaintiff  asked  the  Defendant 
whether  he  had  thought  over  what  OocU  had  said  to  him 
about  taking  the  limestone  field,  and  added  that  the  lime- 
stone was  of  first-rate  quality.  The  Defendant  replied,  that 
unless  the  lime  would  be  fit  for  the  LoTidon  market  he 
would  not  take  the  field ;  and  the  Plaintiff  then  assxured  him 
that  the  stone  was  of  first-rate  quality,  superior  to  that 
commonly  burned  for  the  London  market 

Tli^  Plaintiff  gives  a  slightly  different  version  of  what 
passed .  He  says  that  he  was  never  qualified  to  judge  of  lime- 
stone, that  he  had  no  knowledge  of  the  quality  of  the  lime- 
stone under  his  field,  and  was  not  aware  that  the  expression 
"  fit  for  the  London  market,'^  was  restricted  in  the  trade 
to  lime  of  the  best  quality,  as  appears  to  be  the  case  from 
the  evidence  adduced  by  the  Defendant  He  says,  that  he 
did  not  represent  the  stonia  to  be  superior  to  that  commonly 
burnt  for  the  London  market,  but  merely  stated  his  own 
intention  to  quarry  the  stone  and  manufacture  lime  on  his 
own  account ;  whereupon  the  Defendant  said  that  it  would 
be  better  for  him,  as  a  lime  merchant,  to  take  the  field, 
than  for  the  Plaintiff,  who  knew  nothing  of  the  business,  to 
work  it  himself. 

It  is  to  be  observed,  that  he  gives  no  denial  to  the  De- 
fendant's assertion,  that  he  said  that  unless  the  lime  would 
be  fit  for  the  London  market  he  could  not  take  the  field ; 
nor  does  the  Plaintiff  deny  that  he  represented  the  lime- 
stone to  be  of  first-rate  quality.  Upon  the  whole  evidence, 
therefore,  I  must  assume  that  these  expressions  were  used  ; 

fl  H  2 
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1862.  and  if  the  matter  rested  there  I  do  not  know  that  there 

HiooivB  would  be  much  difficulty  in  the  case.    Very  considerable 

Samlb.  difficulty  is  occasioned,  howei^er,  by  what  was  afterwards 

_  Z —  done  by  the  Defendant  himself. 

The  Plaintiff's  account  is,  that  the  Defendant  said  he 
should  like  to  see  a  sample  of  the  stone,  to  which  he  re- 
plied that  he  had  better  come  to  the  place  and  look  at  it. 
Accordingly,  a  day  or  two  afterwards,  the  Defendant  accom- 
panied by  Voat  and  a  Mr.  Dean,  who  is  called  a  surveyor, 
went  with  the  Plaintiff  into  the  open  quarry  in  the  neigh- 
bouring field.  Dean  applied  some  acid,  and  pronounced  the 
stone  to  be  limestone,  but  said  he  could  not  tell  anything 
about  its  quality.  This  last  observation,  I  may  add,  is 
proved  on  the  part  of  the  Defendant,  but  denied  by  the 
Plaintiff  They  remained  only  a  short  time  in  the  field,  and 
returned  to  TeovU,  The  Defendant  says,  it  was  only  a 
quarter  of  an  hour,  and  that  he  was  too  much  hurried  to  make 
any  examination  of  the  quality  of  the  limestone,  as  he  migh.t 
have  done  if  he  had  had  more  time  ;  and  he  also  states  that 
his  principal  object  in  going  there  was  to  ascertain  the  dis- 
tance of  the  field  from  the  station,  and  not  to  examine  the 
limestone,  there  being  no  quarry  in  the  Plaintiff's  field.  I 
think,  however,  I  must  take  it  that  part  of  the  object  of  the 
visit  was  to  inspect  the  stone  in  the  neighbouring  quarry. 

Upon  this  evidence  I  must  hold,  that  in  the  first  instance 
a  representation  was  made  which  went  beyond  the  sort  of 
puffing  or  speculative  commendation  which  is  held  excusable 
in  a  vendor.  Either  party  might  have  inquired  what  had 
been  done  with  the  lime  procured  from  the  quarxy  in  the 
adjacent  field,  and  whether  it  had  proved  to  be  fit  for  the  Lorir 
don  market ;  and  it  is  clearfrom  the  evidence  now  given,  that^ 
if  any  such  inquiry  had  been  made,  there  could  have  been  no 
difficulty  in  discovering  what  the  facts  really  were.  These 
circumstances,  I  think,  distinguish  the  case  from  the  class 
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of  which  Sectt  v.  Hanson  (a)  i«  a  commonly  qaoted  example,  18^^- 
where  it  was  held  that  the  description  of  a  field  as  an  un- 
tx)mmonIy  rich  water-meadow,  when  it  was,  in  fact  imper- 
fectly watered,  was  too  vague  a  representation  to  justify  the 
inference  that  the  purchaser  relied  upon  it.  The  represen- 
tation here  is  different,  for  it  assigns  a  definite  quality  to 
the  lime  by  describing  it  as  fit  for  the  London  market- 
Neither  can  it  be  r^arded  as  a  merely  speculative  repre- 
sentation. 

The  strongest  authority  in  &vour  of  the  Plaintiff  upon 
this  point  is  Jemfivngs  v.  Broughton  (6),  which  was  a 
bill  seeking  relief  against  a  purchase  of  shares  in  a 
mine  on  the  ground  of  misrepresentations  of  the  cha- 
racter of  the  mine.  L.  J.  T^m£T  in  Lis  judgment, 
after  referring  to  a  representation  that  in  a  particular 
level  the  lode  showed  a  body  of  solid  ore  restmg  on 
the  vein,  three  feet  wide,  largely  intermixed  with  lumps 
of  ore  and  calamine,  and  continuing  to  maintain  the  same 
width  and  characteristics  to  the  extent  of  the  workings,  being 
seventeen  yards  further,  says,  "  I  find  no  evidence  to 
warrant  this  statement  ....  But  to  say  that  these 
statements  in  the  report  were  not  well  foimded,  is  one 
thing;  to  say  that  the  Plaintiff  was  deceived  by  those 
statements,  or  was  induced  by  them  to  purchase  these  shares, 
is  another  thing.  Looking  at  the  character  which  the  Plain- 
tiff gives  of  himself,  and  which  is  given  of  him  by  hiswitnesse^ 
I  think  it  impossible  to  believe  that  he  could  have  been  at 
all  induced  to  purchase  these  shares  by  the  statement  of 
there  being  lumps  of  calamine  in  this  level  And  with  re- 
spect to  the  lode  continuing  to  maintain  the  same  width  and 
characteristics,  the  Plaintiff  was  twice  at  the  mine,  once 
before  he  purchased  any  shares,  and  the  second  time  in  the 
interval  between  his  two  purchases ;  and  however  ignorant 
he  may  be  of  mining,  he  must  at  least  have  been  capable 

(a)  1  Sim.  13.  (6)  5  D.  M.  G.  126. 
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1802.  of  seeing  whether  the  vein  had*  or  had  not  been  laid  open 
behind  the  point  where  the  solid  ore  was  presented  to  his 
view.  If  it  had,  he  must  have  known  what  were  its  cha- 
racteri8tic&  If  (as  was  the  fact)  it  had  not,  he  must  have 
known  that  this  statement  could  only  be  nxatter  of  specula- 
tion, and  not  of  certainty/' 

That  is,  undoubtedly,  very  strong.  There  was  a  distinct 
representation  of  an  alleged  fact ;  but  that  was  followed  by 
an  examination  of  the  mine,  which,  according  to  the  view 
taken  of  the  evidence  by  the  Court,  must  have  shown  that 
the  representation  was  really  matter  of  speculation. 

Applying  the  same  principle  of  law  to  the  peculiar  facts 
of  the  present  case,  I  hold,  first,  that  there  was  a  defi- 
nite representation ;  and,  secondly,  that  the  examination 
(conducted  as  it  was  by  a  lime  dealer  or  stone  mason  and  a 
gentleman  who  seems  to  have  been  something  of  a  chemist 
and  something  of  an  architect,)  was  not  such  as  to  show 
that  the  previous  representation  must  have  been  merely 
speculsitive.   If  it  ought  to  be  looked  upon  as  a  mere  specu- 
lative statement  about  the  quality  of  the  lime,  my  judg- 
ment should  be  for  the  Plaintiff;  but  I  cannot  come  to  this 
conclusion.     The  quarry  had  actually  been  worked,  and  the 
lime  had  been  tried  in  the  neighbourhood.    The  quality 
was  not  matter  of  speculation,  but  matter  of  fact^  which 
could  easily  have  been  ascertained.    The  information  was 
at  hand,  which  wotdd  have  satisfied  both  parties  to  the 
treaty  that  the  lime  was  not  of  the  quality  which  the  De- 
fendant required. 

With  respect  to  the  general  rule  of  law,  it  is  not  contend- 
ed that  Small  v.  Atwood  carries  the  doctrine  as  to  repre- 
sentation so  far  as  to  cover  this  case.  But  there  are  other 
authorities  which  clearly  show  that  it  is  not  necessary  to 
prove  that  the  representation  complained  of  was  made  with 
a  knowledge  that  it  was  false  :  Taylor  v.  AahJton  (a)  is  ex- 

(a)  llM.&W.  401. 
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press  upon  the  point  There  it  was  attempted  to  get  rid  of  ises 
a  contract  in  consequence  of  misrepresentation  as  to  the 
prospects  of  a  company ;  and  Lord  Wensleydcde  in  his  judg- 
ment says,  "  It  was  said,  that,  in  order  to  constitute  that 
fraud  it  was  not  necessary  to  shew  that  the  Defendants 
knew  the  fact  they  stated  to  be  untrue ;  that  it  was  enough 
that  the  fact  was  untrue  if  they  communicated  that  £sict  for 
a  deceitful  purpose ;  and  to  that  proposition  the  Court  is  pre- 
pared to  assent  It  is  not  necessary  to  show  that  the  De- 
fendants knew  the  fact  to  be  untrue,  if  they  stated  a  fact 
which  was  untrue  for  a  fraudulent  purpose^  they  at  the  same 
time  not  believing  that  fact  to  be  true :  in  that  case  it  would 
be  both  a  legal  and  moral  fraud." 

Evans  v.  Edmonds  (a)  carries  the  doctrine  somewhat  fur- 
ther. The  representation  was  as  to  the  character  of  a  lady, 
the  wife  of  the  Defendant,  on  whom  the  Defendant  was  in- 
duced to  settle  an  annuity  by  a  separation  deed ;  and  Mr. 
Justice  Maule  says,  "  I  do  not  say  that  it  would  be  neces- 
sary to  constitute  such  a  fraud  as  would  avoid  the  deed,  to 
make  the  plea  good  on  special  demurrer,  that  it  should 
in  terms  allege  that  the  Flsdntiff  knew,  at  the  time  lie  made 
the  representations,  that  the  Defendant's  wife  was  unchaste ; 
because  I  conceive  that  if  a  man,  having  no  knowledge 
whatever  on  the  subject,  takes  upon  himself  to  represent  a 
certain  state  of  facts  to  exist,  he  does  so  at  his  peril ;  and  if 
it  be  done  either  with  a  view  to  secure  some  benefit  to  him- 
self, or  to  deceive  a  third  person,  he  is  in  law  guilty  of  a 
fraud,  for  he  takes  upon  himself  to  warrant  his  own  belief 
of  the  truth  of  that  which  he  so  asserts.  Although  the 
person  making  the  representation  may  have  no  knowledge 
of  its  falsehood,  the  representation  may  still  have  been 
fraudulently  made.*' 

The  distinction  between  this  kind  of  fruud  and  the 
express  warranty  of  the  fact  stated  is  certainly  very  fine. 

(a)  13  C.  B.  777. 
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J^^^  In  applying  the  law  to  the  facts  of  this  case,  I  give  en- 

tire credit  to  the  Plaintiff's  assertion  that  he  knew  nothing 
about  the  quality  of  lime ;  and  he  has  not  been  asked  whe- 

Judgment,  *^®'  ^®  ^^^  aware  that  the  lime  obtained  from  the  quarry 
in  the  next  field  had  proved  a  failure.  I  assume,  therefore, 
that  he  knew  nothing  of  the  matter.  But  he  admits  that 
he  knew  the  lime  would  be  useless  to  the  Defendant  un- 
less it  was  fit  for  the  London  market,  and,  therefore, 
(knowing  nothing  whatever  about  it),  he  took  on  himself  to 
say  that  it  was  fit.  Up  to  this  point,  therefore,  the  matter 
•  is  clear,  and  all  tliat  remains  is  to  ascertain  whether  the 
Defendant  acted  in  reliance  on  this  statement.  That  he 
relied  solely  upon  it  cannot,  I  think,  be  said;  but  he  un- 
doubtedly did  rely,  to  a  great  extent,  upon  it.  What  weighs 
upon  my  mind  is  the  circumstance  that  the  quality  of  the 
lime  was  not  a  mere  subject  of  speculation,  but  a  fact 
.which  the  Plaintiff  (without  any  special  familiarity  with 
the  business)  could  have  made  himself  acquainted  with. 
He  knew  the  quarry  in  the  adjoining  field  had  been  worked ; 
and  if  he  meant  to  deal  with  entire  fEmmess,  he  ought — 
before  making  the  representation  that  the  lime  was  of  the 
desired  quality — to  have  made  the  obvious  inquiry,  what 
became  of  the  lime  that  had  been  obtained  from  it  ?  In- 
stead of  doing  so  he  makes  a  representation  in  order  to 
secure  a  contract^  without  taking  the  trouble  to  inform 
himself  what  the  truth  was. 

It  is  true,  that  the  Defendant  did  not  rely  exclusively 
upon  thi8  statement^  because  he  did  go  to  look  at  the  stone ; 
still  his  trade  was  not  that  of  a  lime  burner ;  and  he  cannot 
be  supposed  to  have  trusted  merely  to  what  he  saw,  he  really 
knowing  nothing  of  the  quality  of  limestone. 

Under  all  the  circumstances,  the  case  does  not  appear  to 
me  to  be  one  in  which  this  Court  ought  to  interfere  by  de- 
creeing specific  performance ;   but  it  is  not  necessary  to 
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decide  the  nice  question,  whether  the  contract  is  valid  or 
not 

There  was  a  distinct  representation  of  fact  which  the 
Plaintiff,  though  he  did  not  believe  it  to  be  false,  made 
without  seeking  the  further  information  which  was  within 
his  reach,  and  which  would  have  shown  him  that  the  state- 
ment was  not  true.  After  this,  notwithstanding  the  inspec- 
tion made  by  the  Defendant,  it  would  not  be  right  for  this 
Court  to  enforce  performance. 

The  bill  will  be  dismissed,  but  mthout  costs. 


1862. 
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ROSS  V.  BORER. 

X  HIS  was  a  special  case. 

The  testatrix  made  a  codicil  to  her  will,  dated  the  12th  of 
April,  1861,  containing  the  following  bequest :  '*  I  hereby 
direct  my  executor  to  purchase  an  annuity  in  Qovemment 
securities  to  the  amount  of  £50  a-year  for  my  servant  Maria 
SAand,  in  consideration  of  her  faithful  services,  the  annuity 
to  commence  from  the  day  of  my  decease." 

The  testatrix  died  in  1861 . 

Maria  Sha/nd  married  a  Mr.  Ross,  and  the  question 
raised  by  them  on  this  case  was,  whether  the  annuity  was 
perpetual  or  for  life  only. 


Annuity'^ 

Perpetual  or 

Lifet 

Direction  to 
ezecator  to 
purchase  an 
annnitj  in 
Government 
secnritiea,  to 
the  amount  of 
£50  a- year,  for 

the  annnitj 
was  perpetual. 


Mr.  0.  C.  Barber,  for  the  PlaintiflSi— iTerr  v.  Middlesex 
Hospital  (a)  is  precisely  in  point.    The  direction  there  was, 


(a)  2  D.  M.  G.  576. 
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1869.  to  purchafie  annuities  in  the  BritiaA  taadB,  and  it  was  held 
that  this  was  a  segregation  of  a  part  of  the  corpus  of  the 
testator's  property  to  answer  the  annuities ;  and  that  there 
being  no  restriction  as  to  time  the  annuity  must  be  deemed 
perpetual. 

Other  authorities  to  the  same  e£fect  are  Stokes  v.  He- 
ron (a),  Lett  V.  Rcmdall  (6). 

Mr.  Oiffcurd,  Q.  C,  and  Mr.  0.  Luahington,  for  the  re- 
siduary legatees : — 

The  general  presumption  of  law  is,  that  an  annuity  is 
given  for  life,  and  it  is  only  special  circumstances  that  can 
support  the  construction  that  it  is  to  be  perpetual 

In  Stokes  V.  Heron  the  special  circumstance  was  a  gifl 
over  of  the  annuity^  which  therefore  was  clearly  intended  to 
last  beyond  the  life  of  the  original  annuitant^  and  having 
passed  that  limit  there  was  no  limit  short  of  a  perpetual 
annuity  which  could  be  consistently  implied. 

Kerr  v.  Middlesex  Hospital  and  Lett  v.  BoTidaU  are 
said  to  establish  the  principle,  that,  where  there  is  a  se- 
gregation directed  of  part  of  the  estate,  there  the  annuity 
must  be  taken  to  be  perpetual  But  that  is  stating  the  prin- 
ciple too  broadly,  because  in  every  case  there  must  be  some 
segregation  of  property  to  answer  the  annuity.  The  real 
question  is  at  what  stage  the  segregation  is  directed :  HiU  v. 
Potts  (c).  If  a  fund  is  to  be  set  apart  to  produce  an  an- 
nuity without  any  immediate  reference  to  the  person  who  is 
to  enjoy  it^  and  then  at  a  subsequent  part  of  the  will  this 
annuity  is  given  away,  there  the  inference  is,  that  what  was 
to  be  created  was  a  perpetual  annuity.  But  where  the 
name  of  the  annuitant  is  coupled  with  the  direction  to  set 
apart  the  fund,  the  inference  is,  that  the  annuity  is  only 
for  the  life  of  that  person. 

(a)  12  CI  &  F.  161.  (ft)  6  Jur.,  N.  S.,  1359. 

(c)  10  W,  R.  439. 
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Lord  CraTvworOi  in  Kerr  v.  Middlesex  HospUaleaid,  that 
*'  British  funds  "  did  not  necessarily  mean  Consols,  but  any 
investment  which  rested  on  the  security  of  the  British 
Government  So  here  (Jovernment  security  would  include 
the  purchase  of  a  Gbvernment  annuity,  which  was  probably 
what  the  testatrix  had  in  her  mind. 


1862. 


ArgwiUHU 


Vicb-Chancellor  Sir  W.  PAaB  Wood:— 

I  can  find  nothing  in  the  terms  of  this  will  to  justify  a 
departure  from  Kerr  v.  Middlesex  Hospital;  and  though 
there  are  some  expressions,  especially  in  the  judgment  of 
Lord  St  LeoThords,  on  which  it  might  be  practicable  to 
found  an  argument,  I  do  not  think  they  were  used  in  a 
sense  which  is  not  perfectly  consistent  with  the  rest  of  the 
judgment  It  is  obvious,  that,  on  every  question  whether 
a  particular  annuity  is  for^ife  or  perpetual,  the  first  thing 
to  be  determined  is  the  e£fect  of  the  expressions  contained 
in  the  will.  Now,  it  can  make  no  diflFerence  whether  the 
fund  out  of  which  the  annuity  is  to  come,  is  to  be  purchased 
or  to  be  taken  out  of  the  existing  property  of  the  testator. 
A  direction  to  purchase  an  annuity  does  not  necessarily 
import  a  perpetual  annuity.  But  when  an  annuity  is 
given  without  expressing  that  it  is  for  life,  then  it  is  an 
open  question  whether  it  is  for  life  or  perpetual.  Now,  I 
consider  that  a  direction  to  buy  an  annuity  in  the  public 
funds,  means  to  purchase  such  an  amount  in  the  public 
funds  as  will  suflSce  to  produce  the  annuity ;  and  then  the 
Court  has  held,  that  where  a  fund  is  to  be  purchased  for  A., 
that  fund  belongs  to  A. ;  and  it  is  on  this  ground,  and 
not  on  any  notion,  that,  as  a  matter  of  construction,  an- 
nuity is  to  mean  perpetual  annuity,  that  the  cases  have 
been  decided.  That,  I  think,  is  the  meaning  of 
Lord   St.  Leoruirds,  when  he  says  (a)    "What^impro- 


JudgmenL 


(a)  2  D.  M.  G.  587. 
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1862.  bability  is  there,  that,  in  the  ordinary  case^  where  an  annuity 
is  directed  to  be  purchased  with  the  proceeds  of  a  testator's 
property,  the  annuitant  is  to  take  the  annuity  as  pur- 
chased/'' 


Judgment 


The  substance  of  that  decision  is,  that  where  a  particular 
fund  is  to  be  purchased  to  produce  an  annuity,  the  annui- 
tant is  entitled  (in  the  absense  of  any  contrary  direction), 
to  the  particular  fund  so  purchased  and  set  apart 

The  only  distinction  between  the  language  of  this  will 
and  that  in  Kerr  v.  Middleaex  Hospital,  is  the  use  of  the 
words  "  i/a  Government  securities,"  instead  of  "  on  ;"  but  if 
in  the  one  case  the  purchase  of  a  Government  annuity  is 
supposed  not  to  be  pointed  at^  I  do  not  see  how  it  can  be 
held  to  be  meant  in  the  other. 

The  sole  question  is,  what  is  the  thing  which  the  testator 
directed  his^'executor  to  buy;  and  consistently  with  the 
authority^of  Kerr  v.  MiddLeaex  Hospital  I  cannot  say  that 
a  Government  annuity  was  meant. 

The  answer  will  be,  that  the  annuity  is  perpetual,  to  be 
provided  for  by  an  investment  in  Government  securities 
sufiScient  to  produce  £50  per  annum. 
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1861. 


l>«e.  nth. 
Divorce — Sle<- 
tlement — 1?«- 

BOND  V.  TATLOR.^^^c>-^^  ^^1^20 

HIS  was  a  bill  by  Charlotte  Bond  formerly  Charlotte  By  the  settle- 
Marahall,  the  divorced  wife  o{  H.  S.  Bond,  against  the  "gTo  oifil^ 
tnistees  of  the  settlement  made  upon  her  marriage.  nuurriage  of  c. 

'^  ^^  M.  (the  wife) 

and  H.  B.  (the 

By  that  instrument,  dated  27th  of  July,  1840,  a  sum  of  husband)  a 
30,000  Sicca  rupees,  invested  in  promissory  notes  of  the  ^^^„^^^ 
Bengal  Government,  was  transferred  to  trustees,  upon  trust  children  of  the 
for  the  wife  for  life,  for  her  separate  use,  and  after  her  the  said  H.  b., 
decease,  "  for  all  and  every  the  child  and  children  of  the  uclif. shoald 
said  Cha/rlotte  Marshall  by  the  said  H.  S.  Bond  to  be  be-  "^vomu 
gotten,''  as  the  wife  should  appoint ;  and   in  default  of  ms^^iage  was^ 
appointment,  for  all  and  every  the  children  of  the  said  ^°^^^  ^^^ 
Charlotte  Marshall  by  the  said  H.  S*  Bond  to  be  begotten>  issue  to  take  :^ 

,    ,  ,,  ire/</,  that  the 

m  equal  shares,  payable  as  to  sons  at  twenty-one,  as  to  power  of  ap- 
daughters   at  twenty-one  or  marriage.    And  the  settle-  ^^*otwith- 
ment  proceeded  ''in  case  there  shall  be  no  child  of  the  standing  the 

possibility  of  a 

said    Cha/dotte  Marshall   by  the   said   H.  S.  Bond,  or  marriage  and 
there  being    such,  and    every    son   shall  depart  this  life    "  ™  ^f^®" 
under  the  age  of  twenty-one  years,  and  every  daughter  marriage  after 
shall  depart  this  life  under  that  age  and  unmarried,''  then  loiution  of 
the  trust  fund  was  to  be  subject  to  the  absolute  appoint-  JJ^J?!" 
ment  of  the  wife,  and  in  default  to  the  husband  for  life,  C2tr«re. 
remainder  to  the  wife's  next  of  kin,  as  if  she  had  died  un- 
married and  intestate. 

The  only  issue  of  the  marriage  was  a  daughter,  who  died 
an  infant,  without  having  been  married. 

By  a  decree  of  the  Divorce  Court,  dated  the  2nd  of  July, 
1860,  the  marriage  was  dissolved  at  the  suit  of  the  wifa 

On  the  6th  of  September,  1860,  Mrs.  Bond  appointed  the 
trust  fund  to  herself  absolutely. 


474  CASES  IN  CHANCERY. 

^861^  The  tnifltees  refused  to  ascdgn  the  fund  to  her,  on  the 

BoHD  ground  that  she  might  remarry  her  former  husband,  and 

Tatlob.  that  children  might  come  into  existence  who  would  be  in- 

staumnt.  terested  under  the  settlement. 

The  bill  prayed  a  declaration  that  the  Plaintiff  was  abso« 
lutely  entitled  to  the  fund,  and  that  if  necessary  the  settle- 
ment might  be  rectified. 


Argument         Mr.  Oiffard,  Q.C.,  and  Mr.  Rogers,  for  the  Plaintiff. 

IfLr.  EoU,  Q.C.,  and  Mr.  Bagahawe,  for  the  Defendants : — 

By  the  Divorce  Act,  20  &  21  Vict  a  85,  s.  67,  it  is 
enacted,  that  it  shall  be  lawful  to  the  parties  to  a  divorce 
suit  to  marry  again  after  a  decree  of  dissolution  as  if  the 
marriage  had  been  dissolved  by  death.  It  has  been  ques« 
tioned,  whether,  under  these  circumstances,  a  re-marriage 
would  be  lawfid,  but  there  is  at  least  enough  in  favour  of 
that  view  to  justify  the  trustees  in  refusing  to  give  up  the 
fimd  without  the  direction  of  the  Court. 


Judgment.  '^^  Vice-Chancellob  said,  that,  without  deciding  any 

thing  as  to  the  validity  of  a  re-marriage,  it  would  be  contrary 

to  the  scope  of  the  settlement  to  suppose  that  the  provision 
was  meant  for  the  possible  children  of  a  marriage  which 
could  not  have  been  contemplated  The  object  was  to  pro- 
-  vide  for  the  issue  of  the  marriage  then  contracted,  and, 
that  issue  having  failed,  the  power  of  appointment  became 
operative,  and  the  Plamtiff  was'en titled  to  the  fund. 


///  A  -3  ^y 


//f//^//j 
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THOMAS  u  JONES.        ^     ^  JuZ^f  15«a,  16<A. 

Jt)  Ythe  will  of  ^'/imADavies,  dated  the  12th  of  August,  1825,  ^^^l^'^i^i, 

certain  freehold  and  copyhold  estates,  were  devised  subject  duary  DevU^— 

to  certain  life  estates,  and  among  others  to  a  Jife  interest  in  (i  vict  e.  26). 

David  Thomas  Bowen  Daviea  in  part  of  the  said  estates,  A  goDend 

and  to  other  limitations,  all  of  which  had  failed  or  deter-  [hria^ivor  of 

mined  before  the  institution  of  the  suit,  "  to  the  use  of  such  ^^^  ^^*^°^u 

^  ^  may,  under  the 

person  or  persons,  and  for  such  estate  and  estates,  intents  Wilis  Act,  be 

1  t   t>  1  •  i»  xi  exercised  by  a 

and  purposes,  manner  and  form,  sa  the  survivor  of  them,  general  devise  in 
the  said  David  Thomas  Bowen  Dames,  John  Boxven  byTheStfmato 
Davies,  and  Margaretta  Davies,  should  by  any  deed  or  ^^^}^pr  ^win« 
deeds  or  other  instrument  in  writing,  or  in  and  by  his  or      jj^^  j^^  „^ 
her  last  will  and   testament  in  writing,  or  any  codicil  lu^^fj^*^^^ 
thereto,  grant,  bargain,  sell,  release,  direct,  limit,  or  appoint,  preserve  the 
or  give  and  devise  the  same  or  any  part  thereof;  and  in  de-  ulung^bcapa^" 
fault  of  such  grant,  limitation  or  appointment,  gift  or  de-  fJom  i^f^oy 
vise,"  then  over  on  certain  limitations,  under  which  David  *°<l  coyertnre 
Thomas  Bowen  Davies  became  entitled,  subject  to  the  bat  tbe  sth  seo* 

power.  preserve,  in  the 

case  of  married 

The  testatrix  died  on  the  6th  of  February,  1827 ;  John  rnrjSSr'itlw  not 
Bowen  Davies  died  ob  the  11th  of  May,  1832.  specially  de- 

•^  pendent  on  co- 

verture, which 

In  April,  1838,  Marga/retta  Davies  intermarried  with  are  removed  ge- 
David  FryerNichollt  and  by  their  marriage  settlement,  dated  sections  of  the 
the  17th  of  April,  1838,  after  limitations  of  property  not  examiSe,  Aose 
in  question  in  this  suit  as  the  said  Margaretta  Davies  should  after^acqdred 
appoint,  with  limitations  over,  the  said  D.  F,  NichoU  co-  property  or 
venanted  that  it  should  be  lawful  for  her  the  said  Margaretta  Tiiere'fore, 

where  R  general 
power  was 
vested  in  the  survivor  of  y4.,  £.,  and  C.  (a  married  woman  with  testamentary  capacity),  and 
C'ultimately  became  the  inrvivor — Held^  that  the  power  was  well  exercised  by  a  residuary 
devise  in  the  will  of  C,  made  while  under  coverture  and  during  the  life  of  B. 

The  circumstance  that  the  devise  contained  limitations  for  the  life  of  B. — held  not  to  be  a  con- 
clusive indication  of  an  intention  not  to  exercise  a  power  which  would  only  come  into  existence 
in  the  event  of  B.  predeceasing  the  testatrix. 

VOL.  II.  II 
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Davies,  ''during  the  continuance  of  her  then  intended 
coverture,  to  exercise  from  time  to  time  all  powers  of  ap- 
pointment of  what  nature  or  kind  soever^  which  might 
accrue  to  her  during  such  coverture,  at  her  will  and  plea- 
sure, without  any  control  or  hindrance  of,  from,  or  by  the 
said  D.  F.  NichoU,  the  said  D.  F.  NichoU  thereby  cove- 
nanting to  concur  in  and  duly  execute  with  her  all  such 
powers  of  appointment  as  should  require  such  his  concur- 
rence  or  joint  execution." 


On  the  18th  of  August,  1838,  Margaretta  NichoU  made 
her  will,  and  thereby,  after  giving  certain  legacies  and 
devising  certain  estates  not  in  question  in  the  suit,  and 
among  others  an  estate  in  Llangollen^  which  was  subject  to 
the  appointment  of  the  survivor  of  the  testatrix  and  her 
brother  John,  made  the  following  residuary  devise  and  be- 
quest : — "  And  as  to  all  the  rest,  residue,  and  remainder 
of  my  real  and  personal  estate  whatsoever  and  wheresoever, 
and  of  what  nature  or  kind  soever,  that  I  may  die  possessed 
of  and  not  given  and  devised  by  this  my  will,  except  such 
real  and  personal  estate  as  may  remain  subject  to  the  trusts 
of  my  marriage  settlement,  by  reason  of  no  specific  disposi- 
tion of  any  part  thereof  having  been  made  by  me  under  the 
power  for  that  purpose  in  the  said  settlement  contained, 
(and  of  which  this  general  devise  and  bequest  is  not  to  be 
taken  as  in  execution),  I  give,  devise,  and  bequeath  the 
said  residuary  real  and  personal  estate/'  Then  followed 
limitations  thereofamong  her  children,  and  in  default  to  the 
said  David  Thomaa  BowenDaviea  (under  the  description  of 
BoTven  Davies)  for  life,  with  remainder  to  his  children,  and 
in  default  of  such  issue  to  Henry  «/o7ie8and  the  Defendant 
Eliza  J  ones  equally,  as  tenants  in  common  in  fee. 


By  a  codicil  to  the  said  will,  dated  the  same  18th  of 
August,  1838,  it  was  declared  that  the  devise  and  bequest 
to  Henry  Jones  and  Eliza  Jones  should  take  effect  only 
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on  their  attaining  twenty-one^  and  that,  on  the  death  of        1862. 
either  under  that  age,  the  whole  residue  sh'ould  go  to  the 
survivor. 


David  Thomas  Bowen  Davies  died,  without  having  had 
issue,  on  the  24th  of  May,  1848. 

Margaretta  NickoU  died  on  the  17th  of  October,  1868, 
without  having  had  issue,  and  leaving  her  husband  sur- 
viving. 

Henry  Jones  died  under  the  age  of  twenty-one;  and 
Eliza  Jones  and  her  husband  (John  Jones)  in  her  right 
claimed  the  said  estates  under  the  residuary  devise  in  Mr& 
NichoWs  will 

The  bill  was  filed  by  a  creditor  of  David  Thomas 
Bowen  Davies,  whose  estate  was  insufficient^  and  prayed 
that  the  said  real  estates  might  be  applied  in  payment  of 
the  debts  of  the  said  D.  T.  Bowen  Davies. 


Suaement 


Sir  Bugh  Cairns,  Q.C.,  Mr.  Hohhouse,  and  Mr.  H.      Argument. 
Williams,  for  the  Plaintiff: — 

At  the  time  when  the  will  of  Mrs.  NichM  was  executed, 
two  of  the  three  persons,  to  the  survivor  of  whom  the 
power  under  which  the  Defendants  claim  was  given,  were 
alive — viz.  Mrs.  NiohoLl  herself,  and  David  ITiomas 
Bowen  Davies.  At  that  time,  therefore,  the  power  was 
not  in  existence ;  and  Mrs.  NichoU  having  been  a  married 
woman,  the  subsequent  death  of  D.  T  B.  Davies  in  her 
lifetime  could  not  make  the  will  a  good  exercise  of  a  power 
which  was  not  in  existence  at  the  date  of  the  will. 

Before  the  Wills  Act,  it  was  settled  that  a  testamentary 
power  to  the  survivor  of  two  persons  could  not  be  executed 
during  the  joint  lives  by  the  ultimate  survivor :  M'Adavi  v 

112 
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1862.  Legem  (a),  Hole  v.  Escott  (6),  Doe  v.  TomJdnaon  (c). 
Countess  of  Sutherland  v.  Northmore  (d),  1  Suffden  on 
Powers  (e). 

ArgMmtni.  f^^^  there,  is  nothing  in  the  Wills  Act  to  alter  this 
state  of  the  law.  It  is  not  necessary  to  consider  the  case 
of  a  testator  or  an  unmarried  testatrix,  because,  even  as- 
suming that  a  residuary  devise  was  meant  to  operate  on 
after-acquired  powers  as  well  as  on  after-acquired  property  by 
force  of  the  24th  and  27th  sections,  still  this  conclusion 
cannot  apply  to  the^  case  of  a  married  woman,  which  is 
expressly  excluded  by  the  8th  section.  That  provides 
expressly  that  the  testamentary  capacity  of  a  married 
woman  shall  not  be  increased  by  the  Act,  and,  if  read  lite* 
rally,  is  conclusive  as  to  this  case.  The  construction  applied 
to  this  clause  in  Bernard  v.  MimshulL  (/),  is  quite  con- 
sistent with  our  view ;  for  in  that  case  the  married  woman 
bad  a  power  exercisable  at  the  date  of  her  will 


The  real  test  is  this: — Could  a  testamentary  power 
given  to  a  survivor  have  been  exercised  before  the  Wills 
Act,  either  by  a  man  or  a  woman  during  the  joint  lives? 
If  not,  neither  can  it  be  exercised  by  a  married  woman 
now;  because  that. would  be  an  enlargement  of  the  testa- 
mentary capacity  of  a  married  woman,  which  the  Act 
expressly  excludes.  Now,  there  was  no  mode  by  which 
such  a  power  could  have  been  exercised  by  anticipation 
under  the  old  law ;  and  though  a  man  may,  perhaps,  do  it 
now,  that  is  merely  by  force  of  the  enlarged  capacity, 
which  is  not  given  to  married  women  :  Price  v.  Parker  (g). 
Doe  V.  Bartle  (A). 

Then,  even  if  there  was  a  capacity  to  exercise  the 
power,  a  eontraty  intention  is  apparent  on  the   will,  the 


(a)  3  B.  C.  C.  310. 

(6)  2Keen,444;4My.&Cr.l87. 

(c)  2  M.  &  S.  165. 

\d)  1  Dick.  56. 


(e)  7tb  Ed.,  pp.  333,  338. 
(/)  Johns.  276. 
(g)  16  Sim.  198. 
(A)  5  B.  &  Aid.  492. 
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residue  being  given  in  certain  events  to  Bowen  Davies, 
who  could  not  be  alive  to  take  if  the  residuary  gift  were 
intended  to  comprise  the  property  subject  to  this  power. 

Mr.  Oiffard,  Q.O.,  and  Mr.  W.  Pearson,  for  the  Defen- 
dants, Mr.  and  Mrs.  Jones,  were  not  called  upon. 

Mr.  Rolt,  Q.C.,  and  Mr.  F.  Waller,  Mr.  Freeling  and 
Mr.  Beck,  appeared  for  other  parties. 


1862. 


Vice-Chakcbllob  Sir  W,  Page  Wood:— 

This  is  a  case  of  great  importance ;  but  I  cannot  say  I 
have  had  any  doubt  what  the  effect  of  the  Wills  Act  ia 
The  course  of  decisions  prior  to  the  Wills  Act  is  governed 
by  what  perhaps  I  may  call  the  leading  case  of  Doe  v. 
ToTnMnson.  Lord  St.  Leonards  states  the  old  law  very 
pithily  and  simply,  in  his  book  on  Powers  (a),  to  this 
effect :  that,  although  a  contingent  power,  that  is,  a  power 
which  only  arises  upon  a  given  contingency ,  may  be  exercised 
before  that  contingency  happens,  as  has  been  frequently 
decided ;  yet  if  the  donee  of  the  power  is  himself  contingent, 
he  cannot  exercise  it  until  he  is  ascertained^  because,  having 
no  power,  he  cannot  be  taken  to  have  exercised  it  It  is 
an  excessively  refined  distinction.  When  the  power  itself  is 
given  upon  a  contingency,  the  donee  has  no  power  until  the 
contingency  has  happened,  although  he  is  the  person  in  whom 
the  power  is  to  be  vested  upon  the  contingency  happening- 
In  the  other  case  the  donee  himself  is  not  ascertained. 
When  a  power  is  given  to  the  survivor  of  two,  it  might,  in 
the  creation  of  the  power,  be  supposed  to  have  been  contem- 
plated that  each  should  be  at  liberty  to  exercise  it,  taking  his 
chance  of  the  survivorship ;  but  this  I  presume  would  have 
been  held,  under  the  old  law,  not  to  be  a  due  execution 
because  the  power  would  not  have  vested  in  either  until  the 
survivor  was  ascertained.     No  case,  however,  has  precisely 


Argumeni. 


Judgment, 


(a)  1  Sugd.  Pow.  7th  ed.,  p.  338. 


480 


CASES  m  CHANCERY. 


1862. 
Thomas 

V, 

Jones. 
Judgment, 


determined  the  point;  bnt  assuming  that  to  be  the  effect  of 
the  old  authorities,  I  have  now  to  consider  the  operation  of 
the  Wills  Act 

In  the  fifst  place,  I  will  refer  to  sections  24  and  27,  defer- 
ring for  the  present  the  consideration  of  section  8,  which 
relates  to  married  women.  I  should  first  observe,  that, 
prior  to  the  Wills  Act,  there  had  been  a  series  of  decisions  of 
a  somewhat  narrow  description,  in  which  it  was  considered 
that  a  devise  of  land  must  operate,  by  way  of  conveyance, 
only  upon  land  which  the  testator  had  at  the  date  of  his 
will,  the  ground  of  these  decisions  being,  that  a  testator 
could  devise  nothing  that  he  had  not.  The  question  thus 
raised  was  very  similar  to  that  which  I  am  now  con- 
sidering, viz.  whether  a  person  can  exercise  a  power  over 
lands  before  that  power  is  absolutely  vested  in  him,  and 
was  disposed  of  in  this  way  by  the  Wills  Act :  The  24jth 
section  enacts  that  every  will  shall  be  construed,  with  refer- 
ence to  the  real  and  personal  estate  comprised  therein^  to 
speak  and  take  effect  as  if  it  had  been  executed  imme- 
diately before  the  death  of  the  testator — ^unless  a  contrary 
intention  shall  appear  by  the  will ;  and  by  the  27th  section 
(for  the  two  are  connected  together)  it  is  enacted  that  a 
general  devise  of  real  estate  shall  be  cop^trued  to  include 
any  real  estate  which  the  testator  may  have  power  to 
appoint  in  any  manner  he  may  think  proper,  and  shall 
operate  as  an  execution  of  such  power  unless  a  contrary 
intention  shall  appear  by  the  will.  The  24th  section  draws 
down  the  will  to  the  date  of  the  death  of  the  testator,  thus 
getting  over  the  difficulty  as  to  after-acquired  property. 

Then  there  arose  another  difficulty,  which  was  dealt 
with  by  the  27th  section.  Dispositions  describing  pro- 
perty only  by  general  words  had  been  held  not  to 
operate  by  way  of  appointment,  if  there  was  anything 
else  upon  which  they  could  operate ;  and  therefore,  unless 
the  person  who  executed  the  power  of  appointment 
referred  either  to  the  power  or  to  the  subjectrmatter  of  it, 
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in  such  a  manner  as  to  make  his  intention  to  exercise  the 
power  plain^  or  else  had  nothing  upon  which  the  words  he 
used  could  possibly  operate  otherwise  than  by  way  of  execu- 
tion of  the  power — unless  one  of  these  two  circumstances 
occurred,  property  under  a  testator's  absolute  dominion 
would  fail  to  pass  for  want  of  an  expression  on  his  part  of 
an  intention  to  exercise  the  power.  The  Legislature, 
therefore^  thinking  that  the  intention  of  the  testator  would 
frequently  be  disappointed  by  this  rule,  enacted,  that  where- 
ever  a  person  had  a  general  power,  a  general  devise  of  all 
his  real  estate  should  operate  upon  that  which  was  only 
subject  to  his  power. 

When  you  have  these  two  sections  placed  together, 
the  question  naturally  arises,  what  wifi  intended  to 
happen  in  the  case  of  a  person  having  a  general 
power  acquired  after  the  date  of  his  will^  a  case  which 
bears  a  very  strong  analogy  to,  and  goes  very  far  to- 
wards, the  decision  of  this  case.  Now,  that  was  actually 
decided  in  StiUman  v.  Weedon  (a)  :  there  it  might  have 
been  argued,  that  the  testator  had  not  at  the  date  of  his 
will  any  power  at  all  that  he  could  exercise ;  and  that, 
although  the  Legislature  says  on  the  one  hand  that  the  will 
shall  speak  from  the  death,  and  on  the  other  hand,  that  a 
general  gift  shall  operate  upon  all  property  over  which  the 
testator  has  power,  yet  you  cannot  properly  apply  that  to  a 
case  wherethe  power  itself  has  no  existence  at  the  time  when 
the  will  is  executed.  It  might  have  been  urged,  that  a  tes- 
tator cannot  be  supposed  to  contemplate  the  exercise  of  a 
power  which  he  does  not  possess,  and  that,  to  extend  the 
27th  section  to  a  case  of  that  kind,  would  be  going  beyond 
the  general  purport  and  intent  of  the  Act.  That  was  the 
line  of  argument  taken;  but  the  contention  did  not  prevail, 
it  being  considered,  and,  in  my  opinion,  justly  considered, 
that  the  principle  to  govern  such  a  case  is  this :  you  must 
assume*that  a  testator  making  his  will  after  the  Wills  Act 
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supposes  that,  to  all  intents  and  purposes,  the  will  he  has 
made  will  be  construed  by  the  Act.  Therefore,  where  he 
acquires  property  after  making  his  will^  he  looks  to  the 
Wills  Act,  and  finding  clauses  to  meet  the  case,  he  sees  that 
there  is  no  necessity  for  republishing  his  will 


It  seems  to  me  to  be  the  true  construction  of  the  statute, 
coupling  the  24th  and  27th  sections  together,  that  a  will  may 
operate  as  an  execution  of  all  powers  vested  in  the  testator 
immediately  before  his  death.  If  that  construction,  which 
was  come  to  in  StUlman  v.  Weedon,  be  sound  (and  Lord  St. 
Leonards  does  not  dissent  from  it),  a  person  sui  juris  must 
be  held  to  intend  his  will  to  operate  on  powers  which  he 
had  not  at  the  date  of  executing  it,  but  which  he  acquired 
before  his  death*.  So^  if  Margaretta  Daviea  had  not  been  a 
married  woman,  and  if  no  contrary  intention  had  appeared 
on  the  will,  she  must  have  been  assumed  to  have  intended 
these  estates  to  pass  by  a  general  devise. 

I  have  now  to  consider  the  effect  of  the  8th  section.  In 
Bernard  v.  MinshuU  the  question  was,  whether  a  general 
gift  by  a  married  woman  would  operate  to  pass  property 
over  which  she  had  only  a  testamentary  power  ?  And  the 
argument  there  was,  as  here,  tliat  the  intention  of  the  8th 
section  was,  that  no  will  by  a  married  woman  should  be  valid, 
except  such  a  will  as  she  might  have  made  before  the  passing 
of  the  Act.  The  explanation  I  then  gave  (to  which  I  still 
adhere)  was,  that  inasmuch  as  a  previous  section  had  enacted 
that  all  property  might  be  disposed  of  by  will,  which  seemed 
to  be  a  general  and  complete  enactment,  it  was  necessary  to 
introduce  the  two  sections,  the  7th  and  8th,  by  one  of  which 
it  is  declared  that  no  will  made  by  an  infant  under  twenty- 
one  shall  be  valid,  and  by  the  other,  that  no  will  made  by  any 
married  woman  shall  be  valid,  except  such  a  will  as  might 
have  been  made  before  the  passing  of  the  Act  That  answers 
Mr.  WUliaTna'  argument  He  suggests,  that  if  you  construe 
the  24th  section  as  applying  to  the  case  of  a  married  woman. 
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then^  a  married  woman  having  made  a  simple  wi]l,  and  be- 
coming discovert  before  death,  the  24th  section  would  make 
the  will  valid.  The  answer  is,  that  the  8th  section  was  meant 
to  meet  that  case.     In  the  same  way  as  to  infants,  it  may 
be  argued^    that    an    infant   may  attain   full    age^    and 
that  a  will  made  before  tliat  time  would  speak  from  his 
death|    and  become  valid.       And   so  it   would    but  for 
the  7th  section,  which  annuls  all  wills  made  by  persons 
under  incapacity  from  the  moment  of  their  being  made  ; 
and  the  true  construction,  I  apprehend,  of  the  7th  and  8th 
sections  is,  that  the  statute  does  not  give  capacity  to  those 
who  have  no  testamentary  capacity ;  but  when  persons  have 
capacity  to  will,  as  in  the  case  of  married  women  with  a 
testamentary  power,  then  you  must  deal  with  the  will  so 
made  according  to  all  the  rules  of  construction  which  are 
laid  down  by  the  Act  as  to  wills  in  general.    That  is  the 
conclusion  to  which  I  come  upon  that  part  of  the  subject. 
This  lady  having  capacity  to  make  a  testamentary  appoint- 
ment in  the  first  instance,  it  is  no  answer  to  say  she  has  no 
capacity  to  will  because  she  is  not  yet  a  survivor ;  that 
would  apply  just  as  much  to  a  feme  sole  or  a  man,  and 
does  not  depend  on  the  special  incapacity    of  covertiire 
which  the  8th  section  was  inserted  to  preserve.    A  man 
has  no  capacity  to  make  a  gift  under  a  power  before  he 
has  acquired  it.     Nevertheless,  when  a  testator  makes  a 
general  bequest  and  afterwards  acquires  a  power,  that  power 
takes  effect  by  virtue  of  the  general  bequest ;  and  the  rule 
applies  equally  to  a  married  woman.    The  construction  I 
give  to  the  8th  section  is,  that  it  disables  a  married  woman 
from  doing  anything  which  before  the  passing  of  the  Act  she 
could  not  have  done  by  reason  of  her  coverture ;  it  preserves 
the  incapacity  of  coverture  as  it  stood  before  the  Act,  but,  as 
regards  any  incapacity  arising  from  matters  independent  of 
coverture,  apphcable  to  men  and  women  alike,  the  statute  was 
not  intended  to  draw  a  distinction  between  married  women 
and  other  persona    The  statute  makes  a  will  operate  as  if 
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executed  immediately  before  the  death,  and  the  effect  of  this 
is,  in  the  case  of  a  married  woman,  that  she  must  be  regarded 
as  a  married  woman  executing  the  instrument  immediately 
before  her  death,  and  passing  thereby  everything  of  which, 
at  the  time  of  her  death,  she  had  acquired  a  power  of 
disposing. 

The  case  of  Price  v.  Parker  (a),  decided  by  Vice-Chan- 
cellor  SftadweU,  has  no  bearing  at  all  upon  this  case. 
There  a  married  woman  purported  to  execute  a  power 
whilst  she  was  discovert,  and  that  power  being  given  to  her 
merely  for  her  protection  in  case  she  should  not  survive  her 
husband,  the  Court  held  properly  enough  that  the  object  of 
the  instrument  was  at  an  end.  It  was  a  power  to  take 
effect  in  a  given  event>  which  never  occurred.  That  is  an 
entirely  different  case,  having  no  bearing  on  the  present. 

A  point  that  appeared  to  be  open  to  some  little  doubt  was 
made  with  reference  to  the  circumstance  of  the  testatrix 
giving  David  Thomas  Bowen  Davies  a  life  interest  in  the 
residuary  estate.  It  is  said  that  in  that  she  contemplates  his 
being  alive  at  her  death,  and  if  alive  at  her  death  the  power 
would  not  arise ;  she  must  be  taken,  therefore,  as  not  having 
intended  to  exercise  a  power  which  could  only  arise  upon  the 
death  of  one  of  the  persons  in  whose  favour  she  exercises  it. 
The  first  observation  that  arises  upon  that  is,  that  it  is  a  gene- 
ral sweeping  devise,  and  that  the  scheme  of  the  Legislature 
is,  that  all  general  and  sweeping  devises  shall  take  in  every- 
thing for  the  purpose  of  preventing  a  person  from  dying 
intestate  as  to  anything  he  has  power  to  dispose  of.  Now^ 
the  position  of  the  case  is  this : — If  the  testatrix  had 
afterwards  acquired  property  to  her  separate  use,  that 
would  pass  by  a  gift  of  this  description.  She  wished 
to  sweep  everything  into  that  devise.  She  might  acquire 
other  property,  irrespective  of  the  estates  subject  to  the 
power,   which  Bowen  Davies,  her  brother,  might    well 

(a)  16  Sim.  198. 
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take.  That  sufficiently  accounts  for  the  limitations  in  his 
favour.  If  she  did  not  survive  him,  then  as  &r  sfi  the 
estates  subject  to  the  power  were  concerned,  the  will  would 
be  inoperative.  If  she  did  survive  him,  according  to  my 
previous  reasoning,  it  would  be  operative.  Still,  in  any 
case,  he  would  take  any  other  estate  she  might  hava  She 
meant  to  make  a  general  disposition  of  everything,  and  it 
does  not  appear  to  me  that  the  gift  to  David  TAomaaBowen 
Davies  is  a  clear  indication  on  her  part  that  she  did  not  in- 
tend the  general  devise  to  have  effect  as  an  appointment 
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On  the  contrary,  1  think  the  intention  stands  very 
plain  upon  the  will,  becaiise  the  testatrix  makes  an 
exception  of  a  particular  power,  raising  an  inference  that 
she  intended  to  make  no  other  exception.  She  disposes  of 
certain  other  property  in  Lkmgclltn,  over  which  she  had 
acquired  a  power  as  the  survivor  of  her  brother  John, 
describing  the  estate,  but  without  making  any  special 
reference  to  the  power  at  all.  She  gives  all  the  rest,  residue, 
and  remainder  of  her  real  and  personal  estate,  with  this  ex- 
ception— "  except  such  real  and  personal  estate  as  may  re- 
main subject  to  the  trusts  of  my  marriage  settlement^  by 
reason  of  no  specific  disposition  of  any  part  thereof  having 
been  made  by  me  under  the  power  for  that  purpose  therein 
contained,  and  of  which  this  general  devise  and  bequest  is 
not  to  be  taken  as  in  execution.''  I  do  not  remember  any 
will  that  has  come  before  me  in  which  there  has  been  a 
more  marked  exception.  She  had  before  her  mind  the 
Statute  of  Wills,  or  those  who  advised  her  had  She  knew 
what  the  effect  would  be,  and  she  expressly  excepts  from 
the  effect  of  the  statute  all  the  property  over  which  she  has 
a  general  disposing  power  by  virtue  of  her  maxriage  settle- 
ment ;  and  then,  having  made  that  exception,  she  proceeds 
to  make  the  disposition  which  I  have  to  construe.  She  de« 
scribes  in  her  will  the  extent  to  which  she  wishes  to  go  in 
excepting  from  the  general  devise  certain  property  over 
which  she  has  a  general  power,  and  thereby  affords  the  strong- 
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est  possible  inference  that  she  intended  to  pass  everything 
else  she  could  by  means  of  this  general  devisa  Under  such 
circumstances,  the  fact  that  you  find  a  devisee  introduced, 
who,  in  the  event  of  his  surviving  her,  would  frustrate  the 
execution  of  the  power^  is  not  enough  to  authorise  the  con- 
clusion that  the  "testatrix  did  not  intend  to  execute  the 
power.  I  therefore  hold  that  the  residuary  devise  operates 
as  an  execution  of  the  general  poster  which  became  vested 
in  the  testatrix  after  the  date  of  the  will,  and  dismiss  the 
bill  with  costs. 


Ml,  S2i.dL  JACOBSON  V.  BLACKHURST.* 

Interpleader^^   ^-p 

^JwLrf^^f^JT"  A  SIS  ^^  ^^  interpleader  suit ;  the  only  question  of  in- 
Whereaplain-  terest  was,  whether  the  Plaintiff  was  precluded  by  having 
pUader^iuir"  ^^  "P  *  ^®^  ^^  defence  to  an  action  at  law,  which,  on  the 
had  prcriously    f^ce  of  the  bill,  he  had  not  offered  to  withdraw  otherwise 

Bet  up  a  claim 

of  lien,  and  had  than  by  Submitting  "to  act  as  the  Court  should  direct^  in 
defence  to  ui      Order  that  the  Defendants  might  interplead." 

action  at  law— 

Hdi,  that  r^^  Plaintiff  was  a  commission  merchant  at  Liverpool. 

to  an  inter.  The  two  first  Defendants,  i2.  Blackhurat  and  E.  Dv/nniTig, 

being  made  on  Were  earthenware  manu£su3turers  at  ThiTistall  in  Stafford- 

Piaintiff\ri^h?*  ^^i^^'    Levisou  and  the  other  Defendants  were  the  mem- 

drawing  his  \^x%  of  a  firm  Carrying  on  business  as  Vivea,  Levison,  <fe 

plea  and  pajing  .»      » 

the  costs  at  law  Oo.,  at  Bi/rmmgham^  and  as  Vives  &  Co,,  at  Valparaiso. 

and  in  equity 

of  such  witib^*  "^^  Plaintiff  was  in  the  habit  of  forwarding  goods  abroad 
^^^^'  for  the  firm  of  Vivea,  Levison  ^  Co.  About  May,  1860,  ievi- 

son,  on  behalf  of  his  firm,  gave  Bladchurst  dk  Dunning  an 
order  for  earthenwere,  to  be  sent  to  Runcorn  to  the  order  of 
the  Plaintiff.  This  earthenware  was  accordingly  sent  to 
the  Plaintiff  in  eighty-one  cratesi  and  it  was  paid  for  by  a 
bill  accepted  by  Levison  for  ^£"182  186.  9d.    On  the  28th  of 

*  Ex  relatione. 
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July^  I860,  the  Plaintiff  received  from  Leviaon  an  advice 

note  respecting  the  batch  of  earthenware,  stating  that  the 

goods  were  *'  to  await  the  further  instructions  of  Vives,    blacmubbt. 

Levison,  §•  Co.*' 


Statement. 


In  August,  1860,  a  suit  in  Chancery  was  instituted,  which 
had  for  its  object  the  dissolution  of  the  partnership  of  Vivea, 
Leviaon,  &  Co.;  and  on  the  81st  of  August,  1860,  John 
Percival,  of  BvmwnghaTti,  was  appointed  receiver  in  that 
suit  In  September,  1860,  the  Plaintiff  Jacobson  had  an 
interview  with  Percival,  and  in  course  of  conversation 
mentioned  the  eighty-one  crates  of  earthenware ;  whereupon 
Percival  apprized  the  Plaintiff  that  he  must  not  deliver 
this  earthenware  to  any  one  without  his,  Perdval's, 
order.  On  the  12th  of  October,  1860,  Blackhurst  <k 
Dunning  commenced  an  action  against  Vives,  Leviaon,  & 
Co.,  on  a  bill  for  £142  ia,,  which  had  been  given  in  pay- 
ment for  goods  not  the  subject  of  this  suit  On  the  1st  of 
December,  1860^  an  agreement  was  entered  into  for  settling 
such  action,  on  the  terras,  so  far  as  they  affect  this  case,  that 
the  action  should  be  stayed,  that  the  bill  for  <£182  18«.  9d., 
given  for  the  eighty-one  crates  of  earthenware,  should  be 
retired  by  Blackhurat  dk  Dunning ;  and  that,  on  delivery 
of  the  goods  for  which  such  bill  was  given  (being  the 
eighty-one  crates)  the  bill  should  be  given  up;  the 
arrangem  ent  as  to  the  delivery  of  the  goods  and  bill 
to  be  carried  out  within  a  week,  or  the  action  to  proceed. 
This  arrangement  was  made  by  the  solicitor  for  the 
receiver  in  the  Chancery  suit ;  but  the  receiver,  in  his 
evidence,  denied  having  given  him  any  authority  to  set- 
tle the  said  action.  On  the  Srd  of  December,  1860, 
Blackhurat  &  Dunning  wrote  to  Jacobaon,  asking  for  a 
transfer  of  the  goods  on  the  terms  of  the  agreement  for 
settlement  of  the  action.  In  answer  Jacobson,  on  the  4th 
of  December,  1860,  wrote  to  say,  that^  as  the  affairs  of  Vives, 
Leviaon,  A  Co,  ,were  in  Chancery,  and  a  receiver  appointed, 
he  was  not  in  a  position  to  comply. 
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Further  correspondence  ensued,  in  the  course  of  whichi 
Jacobaon,  on  the  2nd  of  January,  186],  wrote  thus  to  the 
Defendants,  Blackhurst  ^  Dunning  : — ^^'If  you  will  hand 
me  a  guarantee  holding  me  harmless  of  all  claims  Messrs. 
V.  L.  &  Co,  or  their  estate  may  make  against  me  for  deli- 
vering these  eighty-one  packages  to  you,  and  also  pay  me 
all  my  expenses  for  cartage,  porterage,  and  warehouse  rent^ 
up  to  the  time  the  delivery  takes  place,  I  have  no  objection 
to  comply  with  your  wish." 

This  offer  was  not  accepted,  and  on  the  26th  January, 
1861,  Blackhurat  ^  Dunning  commenced  an  action  against 
Jacobaon,  for  the  recovery  of  the  eighty-one  crates  of  earth- 
enware. On  the  11th  of  February,  1861,  declaration  was 
delivered.  On  the  5th  of  March,  1861,  Jacobaon  pleaded 
to  this  action  ;  and  on  the  same  day  he  filed  the  bill  in  the 
present  suit,  making  Blackhurat  <&  Dunning,  A.  Vivea,  F. 
Vivea,  Jamea,  and  the  assignees  of  Leviaon,  who  had  be- 
come bankrupt,  and  the  other  members  of  the  firm  of  Viues, 
Levison,  Sf  Co,,  Defendants  ;  and  he  prayed  that  the  action 
might  be  restrained,  and  that  the  parties  might  interplead. 

On  the  6th  of  March,  notice  was  given  for  trial  at  Stafford 
on  the  11th,  and  Jacobaon  in  his  evidence  stated  that  he 
only  pleaded  to  the  action  in  order  to  save  judgment  going 
by  default.  By  his  4th  plea  in  the  action  Jacobaon  alleged 
that  the  goods  were  the  property  of  Vivea,  Leviaon,  &  Co.; 
and  that,  while  the  goods  belonged  to  the  said  firm,  they 
delivered  them  to  him,  and  that  he  received  them  as  a 
commission  and  shipping  agent,  to  be  kept  and  taken  care 
of,  and  to  be  shipped  and  consigned  by  him  to  the  order  of 
the  said  firm  of  Vivea,  Leviaon,  Jk  Co.,  upon  the  terms, 
amongst  others,  that  he,  Jacobaon,  should  have  a  lien  on 
the  said  goods  for  the  warehouse  rent,  carriage,  porterage, 
and  other  expenses  and  disbursements  he  should  incur  in 
and  about  the  premises,  and  should  be  entitled  to  detain 
the  same  as  security  for  the  repayment  of  the  said  ware- 
house rent,  carriage,  porterage,  and  other  expenses  and  dis- 
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buTsements ;  and  he  further  alleged  by  the  same  plea,  that, 

before  the  goods  became  the  property  of  Blackhuret  if 

Dunning,  he,  Jacobaon,  had  incurred  expenses  for  ware-    blac^hdrst. 

house  rent,  carriage,  and  porterage  of  the  said  goods,  and 

he  claimed  a  lien  on  the  goods  for  the  same. 

By  his  bill  in  this  suit  Jacobson  made  no  claim  for  lien, 
nor  did  he  state  what  he  had  pleaded  to  the  action,  nor  did 
he  withdraw  any  claim  for  lien ;  but  his  bill  contained  a 
statement,  "  that  he  was  ready  to  deal  with  the  said  goods  as 
the  Court  should  direct,  in  order  that  the  several  parties 
might  interplead  and  settle  their  several  claims  thereto 
amongst  themselves;"  and  the  first  paragraph  of  the 
prayer  ran  thus : — "  That  the  said  Defendants  may  severally 
set  forth  to  which  of  them  the  said  goods  belong,  and  how 
in  particular  they  make  out  their  claims  thereto,  and  that 
they  may  interplead,  and  settle  and  adjust  their  claims  and 
demands  between  themselves,  the  Plaintiff  being  desirous 
and  agreeing  that  the  said  goods  should  be  handed  over  to 
such  of  them  to  whom  the  same  shall  in  the  opinion  of  this 
Honorable  Court  appear  of  right  to  belong." 

On  the  9th  of  March,  1861,  an  injunction  was  granted, 
(Blackhuret  &  Dunning  appearing  and  opposing),  on  the 
terms  of  the  Plaintiff  withdrawing  the  pleas  in  the  action, 
the  costs  to  be  paid  as  the  Court  should  thereafter  direct 

The  case  now  came  on  upon  motion  for  decree* 

The  Defendants,  members  of  the  firm  of  Vives,  Levi- 
son,  &  Co,,  had  been  served  abroad  in  Yalparaiso,  but  did 
not  appear,  and  the  bill  was  taken  pro  confesso  against 
them. 

The  assignees  of  Lmson  claimed  no  interest,  and  Black- 
hurst  if  Dunning  thus  became  entitled  to  the  goods  from 
an  absence  of  claimants. 
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Jacobsok 

Blackhubst. 

ArgumenL 


Mr.  Rolt,  Q.C.,  and  Mr. 
PlaintiflF.        x 


Bedfcell  appeared  for  the 


Mr.  Daniel,  Q.C.,  and  Mr.  Welfordy  for  Blackhurst  if 
Dunning,  insisted  that  the  case  was  an  improper  one  for  in- 
terpleader, inasmuch  as  Jacobson  had  raised  a  plea  of  lien 
in  the  action,  and  that  it  was  an  established  principle  in 
equity  that  the  Plaintiff  in  an  interpleader  suit  could  claim 
no  interest  in  the  goods  to  be  interpleaded,  for  :  Mitchell 
V.  Hayne  (a).  If  the  Plaintiff  had  set  out  his  pleas  on 
the  bill,  the  bill  would  have  been  demurrable. 

Mr.  Giffard,  Q.C.,  and  Mr.  Begg,  for  the  assignees. 

Mr.  RoU,  in  reply,  quoted  Crawshay  v.  Thornton  (6), 
where  lien  was  claimed  on  the  face  of  the  bill,  but  it  was 
not  necessarily  demurrable,  as  the  pleader  had  introduced  a 
statement  that  the  claim  to  lien  was  admitted. 


Judgment.  The  Vice-Chancellor  decided  that  the  case  was  not  an 
improper  one  for  interpleader;  and  that,  though  the  Plaintiff 
Jacobson  yvas  wrong  in  pleading  a  plea  of  lien  to  the  action, 
concurrently  with  his  bill  for  interpleader,  yet  that  was  met 
by  the  withdrawal  of  his  pleas,  and  by  making  him  in  the  firat 
place  pay  the  costs  of  Blackhurst  ^  Dunning  in  the  action 
at  law,  and  their  costs  of  the  present  suit  up  to  and  including 
the  order  for  an  injunction,  getting  these  costs  over  again 
from  the  absent  defaulting  Defendants.  The  Plaintiff  would 
have  a  lien  on  the  goods  for  his  costs  of  suit  subsequent  to  the 
injunction,  Boid Blackhurst <t;  Dunning  would  have  the  goods 
on  payment  to  the  Plaintiff  of  such  subsequent  costs.  The 
absent  defaulting  Defendants  would  pay  the  costs  of  the 
action  at  law,  and  all  the  costs  of  this  suit,  excepting  those 
of  the  assignees,  who  would  have  no  costs,  their  disclaimer 
not  having  been  mifficiently  explicit. 


(d)  2  Sim.  &  S.  63. 


(b)  2My.&Cr.  i. 
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#frwc<ion— 

Miatake— I*8ue 
devitavU  vel 

non — Evidence, 

In  conBtruing  a 


^/j^\:/^^^,STANLEY  t;.  STANLEY. 

X  HIS  was  a  bill  filed  to  obtain  a  declaration  as  to  the 
construction  of  the  wDl  of  Matilda  Assheton  Smithy  and 
also  prayine:  that  issues  might  be  directed  whether  certain  ^iii  o^  ^^ 

*^     •'      °        ■     /.   1  Ml  CBtfite  the  Court 

words  were  pari  of  the  wilL  will  look  at  the 

nature  and  cir- 
,_  ^      -  -,     ,  _      ,  ,      -  cnmstances  of 

Thomas  Assheton  Smith,  the  younger,  was  possessed  of  the  property 
a  mansion-house  and  an  estate  of  great  value,  called  Vaenol,  ^f  ^i^e  subjects 
near  Bangor,  in  Wales,  and  also  of  a  mansion-house  at  ^ovises^anTif 
Tedworth  in  the  county  of  Hants,  and  adjoiniug  property  the  whole  will, 
situate  partly  in  the  same  county  and  partly  in  the  county  light  of  such 
of  Wilts.    A  portion  of  the  TedwoHh  property  was  pur-   <^ir««™«**"«~» 


chased  by  himself  and  the  remainder  of  the  property  and 
the  whole  of  the  Welsh  property  descended  from  his  father. 


discloses  an  in- 
tention incon- 
sistent with  re- 
strictiye  words 
in  the  descrip- 
tion of  the  sub- 
By  his  will,  dated  the  22nd  of  July,  1857,  he  described  jcct  of  a  devise, 

himself  as  "of  Tedworth  House  in  the  county  of  South- 

and    devised    to    his  wife  Matilda  Assheton 


amj>ton,'' 

Smith  all  his  "  lands  and  hereditaments  at  or  near  Ted- 


words  may,  as 
a  matter  of 
construction, 
be  rejected  as 
,  „     ,  ,       .  ,  .  .  .  -    ,  felsa  demon- 

worth,    charged  with  certain  annuities  of  the  aggregate  stratio. 
amount  of  £680,  including  an  annuity  of  £5Q  to  his  valet    ^Evidence  of 

,  the  intention 

A  tweU  ;  and  also  devised  and  bequeathed  to  his  said  wife  of  a  testator  or 
"  all  other  his  real  and  personal  estate/'  the  preparation 

of  his  will  is 
_-  -,    ,  ,      ,  -  1      /.  o«  1         ^*^-«  Jiot  admissible. 

The  testator  died  on  the  loth  of  September,  1858.  and  an  issue 

will  not  be 
directed  on  this 
ground  to  try  whether  particular  restrictive  words  were  or  were  not  part  of  the  wilL 

Where  a  will  contained  a  devise  of  hereditaments  "  in  the  county  of  Hants"  described  as  '*  my 
Tedworth  estate,"  and  it  was  proved  that  the  testatrix  had  an  estate  at  Tedtoorth  extending 
into  the  two  counties  of  Hanig  and  Wills,  but  which  had  been  dealt  with  without  regard  to 
the  county  divbion,  and  the  will  contained  various  indications  derived  from  the  limitations  of 
the  estate  and  the  value  of  the  Hants  and  Wilts  portions  of  it,  tending  to  show  that  the  testa- 
trix must  have  intended  to  deal  trith  the  whole  estate — Held,  that  although  no  one  of  these 
circumstances  alone  would  have  controlled  the  words  of  the  devise,  their  cumulative  force  was 
sufficient  to  justify  the  rejection  of  the  words  *'  in  the  county  of  Hants  "  as  falsa  demonstratio. 

Where  a  bill  is  not  framed  to  establish  a  will  and  the  heir  does  not  dispute  it — SembU,  that 
the  Court  has  no  jurisdiction  to  declare  against  the  heir  as  a  Defendant  the  construction  of  a 
strictly  legal  devise  as  regards  the  quantum  of  the  subject  matter.  But  if  the  heir,  elects  to 
be  dismissed,  the  Court  will  make  such  a  declaration  for  the  guidance  of  the  trusitees. 


VOL.    II. 


K   K 


492 


CASES  IN  CHANCERY. 


The  said  MatUda  Aasheton  Smith  made  her  will,  dated 
the  9th  of  November,  1858,  which,  so  far  as  material,  was 
as  follows : — 

''This  is  the  last  will  and  testament  of  me,  MatUda 
Asaheton  Smith,  of  Vaenol  in  the  county  of  CamaT" 
von,  and  of  Tedworth  in  the  county  of  Hants,  widow 
of  Thomas  Assheton  Smith,  Esquire,  late  of  Vaenol  and 
of  Tedworth  aforesaid,  now  deceased.  I  give  and  devise 
the  mansion-house  at  Vaenol,  near  Bangor,  and  all  the 
manors,  messuages,  farms,  slate  quarries^  lands,  tenements, 
and  hereditaments  in  the  principality  of  Wales,  devised  to 
me  by  the  will  of  my  said  late  husband,  and  all  other  here- 
ditaments in  the  said  principality  (if  any)  of  or.  to  which  I 
shall  be  seised  or  entitled,  or  as  to  or  over  which  I  shall 
have  power  of  disposition  by  my  will  at  my  death.  .  .  To 
the  use  of  F.  Drummond  and  Thomas  Best  (the  trustees 
for  my  Tedworth  estate  hereinafter  devised),  their  exe- 
cutors, administrators,  and  assigns,  for  the  term  of  500 
years  computed  from  the  day  of  my  death,  without  im- 
peachment of  waste,  for  the  purpose  of  raising  from  and 
out  of  my  said  Welsh  estates,  by  or  under  the  trusts  herein- 
after declared  of  the  said  term,  the  sum  of  .£^40,000,  and 
for  raising  and  securing  interest  thereon  at  the  rate  of  £4t 
per  cent,  per  annum  in  the  meantime."  After  which  the 
uses  of  the  Welsh  estates,  subject  to  the  term,  were  de- 
claredy  and  the  trusts  of  the  term  were  declared  as  fol- 
lows : — 

"Upon  trust  that  they  the  said  trustees,  or  the  survivor 
of  them,  or  the  executors  or  administrators  of  such  sur- 
vivor, or  their  or  his  assigns,  shall  at  such  time  after  my 
death  as  shall  be  found  convenient^  by  mortgage  of  all  or 
any  part  of  the  said  hereditaments  or  estates  comprised  in 
the  said  term  of  500  years,  for  the  whole  or  any  part  of  the 
said  term,  raise  the  said  sum  of  £40,000,  which  I  intend  to 
be  an  addition  to  my  Tedworth  estates  hereinafter  devised, 
and  to  be  disposed  of  accordingly  in  manner  hereinafter 
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directed.*'  Then  followed  directions  as  to  the  mode  of 
raising  the  said  sum,  and  for  raising  and  paying  interest 
thereon  in  the  meantime  at  the  rate  of  £4  per  cent,  per 
annum,  and,  subject  to  the  said  trusts,  to  permit  the  persons 
entitled  under  the  limitations  thereinbefore  contained  to 
receive  the  rents  and  profits,  and  a  proviso  for  cesser  of  the 
term^  subject  to  any  mortgage  made  thereof,  so  soon  as  the 
said  sum  of  j&40,000  and  interest  as  aforesaid  should  have 
been  raised ;  and  after  other  clauses  the  will  proceeded  as 
follows : — 

'*  I  give  and  devise  my  mansion-house  at  Tedworth  in 
the  county  of  Hants,  and  all  my  manors,  farms,  lands,  tene- 
ments, and  hereditaments  in  the  county  of  Hants  devised 
to  me  by  the  said  will  of  my  said  late  husband  (subject  to 
the  annuites  charged  thereon  by  such  will,  and  subject  to  an 
additional  or  further  annuity  of  £50  per  annum  to  be  pay- 
able to  Atwell,  the  valet  of  my  late  husband,  during  his 
.  life  as  hereinafter  mentioned),  and  all  other  hereditaments 
in  the  said  county  of  Hants  of  or  to  which  I  shall  be  seised 
or  entitled,  or  as  to  or  over  which  I  shall  have  a  disposing 
power  by  any  will  at  the  time  of  my  death  (all  which  here- 
ditaments im,  the  county  of  Hants  are  hereinafter  described 
or  referred  to  as  my  Tedworth  estate)  to  the  uses  and  sub- 
ject to,  with,  and  under  the  provisoes,  powers,  and  devises 
hereinafter  contained." 


1862 
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The  first  of  these  uses  was  to  the  use  of  Frcmcis  Sloane 
Stanley,  the  PlaintiflF  (then  and  now  an  infant),  for  life, 
without  impeachment  of  waste,  with  remainders  in  strict 
settlement  to  his  first  and  other  sons,  and  limitations  over. 


The  will  contained  a  direction,  that  if  the  tenant 
for  life  or  in  tail  male,  or  in  tail  by  purchase,  for 
the  time  being  entitled  in  possession  to  '*my  said 
Ted/worth  estate''  should  die  under  the  age  of  twenty- 
one  years,  "the  said  F.  Drummond  and   Thomas  Best 
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(the  trustees  for  my  said  Tedworth  estate)  or  the  sur- 
vivor of  them,  or  the  executors  or  administrators  of 
such  survivor,  or  their  or  his  assigns/'  should  enter  into 
the  possession  and  management  of  the  same  estate  during 
the  minority,  and  out  of  the  proceeds  pay  to  the  guardians 
of  the  tenant  for  life  or  in  tail  so  much  as  should  be  required 
for  his  maintenance,  education,  and  advancement  during 
minority ;  **  and  I  direct  that  the  allowance  for  the  purposes 
aforesaid  shall  be  on  the  most  liberal  scale,  and  shall  be 
made  whether  the  minor  entitled  as  last  aforesaid  shall  or 
shall  not  have  a  father  living  and  capable  of  maintaining 
him  or  her/'  The  residue  of  the  income  was  directed  to 
be  accumulated,  to  be  paid  to  such  minor  on  attaining 
twenty-one,  or  to  his  executors  in  the  event  of  the  minor 
being  a  tenant  in  tail  dying  under  that  ago  and  leaving 
issue  inheritable,  but  otherwise  to  be  disposed  of  as  there- 
inafter directed  concerning  the  proceeds  of  the  sale  of  "my 
said  Tedworth  estate  or  any  of  the  hereditaments  comprised 
therein  under  the  power  of  sale  hereinafter  contained/' 

Then  followed  a  clause  empowering  every  male  tenant 
for  life  of  "  my  TedivortA  estate  '*  to  appoint  a  jointure  or 
jointures  not  exceeding  in  the  whole  £500  in  favour  of  any 
and  every  woman  he  should  marry ;  with  a  proviso  that  "  if 
the  same  hereditaments  would  under  this  power  be  liable  at 
any  one  time  to  the  payment  of  a  larger  yearly  sum  in  the 
whole  than  £1,000,  then  the  posterior  charge  or  charges 
shall  not  take  effect  or  shall  only  partially  take  effect  in 
possession  until  the  amount  of  the  previous  charge  shall 
cease  or  be  diminished,  so  as  always  to  limit  the  existing 
annual  charge  to  the  sum  lastly  specified." 

There  was  also  a  power  to  every  tenant  for  life  to  charge 
portions  for  younger  children  not  exceeding  £5,000  for  one 
child,  £10,000  for  two,  £15,000  for  three,  or  £20,000  for 
four  or  more,  with  a  similar  proviso  that  not  more  than 
£40,000  of  such  charges  should  be  subsisting  and  effective 
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at  any  one  time.  There  were  also  powers  of  sale  and  ex- 
change of  "  my  said  Tedworih  estate,"  any  proceeds  to  be 
applied  first  in  discharging  incumbrances  and  then  in  the 
purchase  of  freehold  hereditaments  in  fee  simple  in -Fngr- 
land  or  Wales,  or  copyhold  or  customary  premises  or  long 
leaseholds  ''  convenient  to  be  held  with  the  hereditaments 
comprised  in  my  said  Tedworih  estate/'  or  to  be  acquired 
under  the  trusts  of  the  will,  the  same  to  be  settled  on  the 
uses  declared  of  ''  the  hereditaments  comprised  in  my  said 
Tedworih  estate  hereinafter  devised." 

And  as  to  the  charge  of  ^40,000  directed  to  be  raised 
"out  of  my  said  Welsh  estates,"  the  trustees  were  to  apply 
the  same  ''  in  the  purchase  of  freehold  lands  and  heredita- 
ments near  to  or  adjoining  my  said  Tedworih  estate  or  else- 
where in  the  said  county  of  Hants,  or  in  some  adjoining 
county  or  counties,  of  an  indefeasible  title  of  inheritance ; 
which  lands  and  hereditaments  so  to  be  purchased  shall 
be  an  accretion  to  my  said  Tedworih  estate,  and  shall  be 
conveyed  as  aforesaid,  and  limited  or  settled  to  the  same 
uses,  and  subject  to,  with,  and  under  the  same  provisoes, 
powers,  declarations,  and  directions  as  are  hereinbefore  ex- 
pressed or  contained  concerning  my  said  Tedworth  estate, 
or  the  hereditaments  comprised  therein.'' 

The  furniture  and  efiTects  at  Tedworth,  except  the  plate 
and  the  farming  stock,  were  bequeathed  upon  trust  to  sell 
the  farming  stock  and  apply  the  proceeds  on  the  trusts 
declared  of  the  .£40,000,  and  with  respect  to  the  furniture 
and  effects,  upon  the  ordinary  heir-loom  trusts. 

And  after  various  pecuniary  legacies,  there  was  the 
following  gift :  "  I  give  to  Atwell,  the  valet  of  my  late 
husband,  an  annuity  of  £50,  to  be  payable  to  him  during 
the  term  of  his  natural  life,  and  to  be  issuing  out  of  and 
charged  upon  all  my  hereditaments  at  or  near  Tedworth;*' 
such  annuity  to  be  payable  quarterly,  on  the  same  days  as 
the  annuity  payable  to   him    under   her  husband's   will. 


1862. 


StatemenL 


496 


CASES  IN  CHANCERY. 


And  the  residue  of  the  personalty  was  given  to  testatrix's 
sister  Harriet  RcTieage. 

The  testatrix  died  on  the  18th  of  May,  1859.  The  bill 
was  filed  by  the  infant  tenant  for  life,  Francis  Shane 
Stanley,  against  the  heir  of  the  testatrix,  the  trustees,  and 
various  persons  interested  in  remainder^  and  contained, 
among  other  allegations,  the  following  : — 

"  in  giving  instructions  for  the  devise  of  her  Tedw<yiih 
estate,  or  of  the  manors,  farms,  lands,  tenements,  and 
hereditaments  which  in  the  said  will  are  described  as 
devised  to  her  by  the  will  of  her  late  husband,  subject  to 
the  amounts  charged  thereon  by  such  will,  the  said  testatrix 
did  not  mention  or  allude  to  the  county  of  Hamia,  and  the 
reference  to  the  said  county  in  the  devise  was  introduced 
by  mistake  and  without  her  instructions ;  and  in  particular 
the  words  in  the  county  of  Hants  as  they  appear  in  [cer- 
tain specified  parts  of  the  will,  being  the  portions  herein  • 
before  printed  in  italics  in  the  clause  at  page  493]  form 
no  part  of  the  will  of  the  said  testatrix." 

The  bill  prayed  that  a  proper  issue  or  proper  issues 
devisavit  vel  non,  might  be  directed  as  to  the  said  devise, 
and  in  particular  whether  the  words  va  the  county  of  Hants, 
in  the  places  before  mentioned,  did  or  did  not  form  part  of 
the  will  of  the  said  testatrix ;  and  that  it  might  be  declared, 
that,  according  to  the  true  construction  of  the  will,  the 
whole  of  the  freehold  manors  and  hereditaments,  as  well  in 
Wilts  as  in  Hants,  forming  part  of  the  Tedworth  estate, 
were  well  devised,  and  were  subject  to  the  limitations 
contained  in  the  will  in  respect  of  the  hereditaments 
called  "  my  Tedworth  estate." 

Evidence  was  gone'  into  as  to  the  nature  and  circum- 
stances of  the  property  and  of  its  acquisition,  and  evidence 
was  also  tendered  to  the  eifect  that  the  restrictive  words 
"in  the  county  of  I/ants  "  formed  no  part  of  the  instruc- 
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tions,  but  were  introduced  by  the  solicitor  under  a  mis-         1862^ 
taken  impression  that  the  whole  estate  was  in  that  county.       Stanley 

V. 

The  effect  of  the  evidence,  so  far  as  it  was  admissible,  is        taislkt. 
fully  stated  in  the  judgment  of  the  Court.  Statement. 


Mr.  RoU,  Q,C.,  SiXid  Mr.  Martvnddle,  for  the  PlaintiflF;      Argument. 
and    Sh:  Hugh  Vai/ms,   Q.C.,  and    Mr.   Lonsdale,    for 
Defendants  in  the  same  interest : — 

First,  on  the  construction  of  the  whole  will  as  it  stands, 
the  devise  of  the  Tedworth  estate  includes  the  property 
in  Wilts  as  well  as  that  in  Hants,  The  whole"  had  been 
acquired  and  held  by  the  testatrix's  husband  and  his  father 
as  one  estate,  connected  with  the  mansion  which  was  the 
principal  mansion  of  the  family.  No  regard  had  been  paid 
to  the  county  boundary  in  parcelling  out  the  tenancies ;  but 
farms,  and  even  cottage  gardens,  were  laid  out  so  as  to 
comprise  lands  in  both  counties,  and  the  whole  property 
w  as  spokenof  as  the  Tedworth  estate. 

The  whole  of  this  estate  was  insufBcient  to  keep  up  the 
mansion,  and  the  income  had  always  been  supplemented 
by  the  produce  of  the  Welsh  estates,  which  were  of  much 
greater  value.  The  Tedworth  estate  is  made  the  principal 
subject  of  devise  in  the  husband's  will,  the  Welsh 
estates  having  passed  under  a  general  residuary  devise; 
and  the  whole  scheme  of  the  testatrix's  will  is  to  deal  with 
the  two  properties  in  Wales  and  at  Tedworth,  of  which 
she  was  possessed,  and  to  augment  the  latter  by  a  charge 
of  ^^40,000,  to  be  raised  from  the  Welsh  estates,  and 
applied  in  the  purchase  of  lands  adjoining  the  Tedworth 
estate,  which,  it  is  to  be  observed,-  she  speaks  of  in  the 
singular,  while  the  plural  is  used  in  describing  the  WdsA 
estatea  The  furniture  and  effects  at  Tedworth  are  made 
heir-looms,  and  everything  points  at  the  establishment  of 
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the  family  upon  this  property.  The  will  abounds  with 
provisions  inconsistent  with  the  idea  that  the  Ted/worth 
estate  was  meant  to  be  dismembered  ;  and  it  is  loaded  with 
actual  and  possible  charges  which  might  reduce  its  value 
to  the  proprietors  to  little  or  nothing,  which  the  testatrix 
could  not  be  supposed  to  contemplate  when  she  allotted  a 
heavy  charge  on  the  Wdah  estates  as  an  accretion  to 
Tedworihf  expressly  by  reason  of  the  inadequacy  of  the 
value  of  the  latter.  The  devise  of  Tedworthy  moreover, 
is  subject  to  annuities,  which,  in  fsust,  were  charged  by  the 
will  of  the  testatrix's  husband  both  on  the  Hants  and  WiUa 
property,  and  this  without  any  intimation  of  an  intention 
to  sever  the  charge.  Further,  there  is  a  general  devise  of 
all  the  manors  in  Hants,  the  fact  being  that  the  testatrix 
had  only  one  manor  in  Hants,  the  others  being  in  the 
Wiltshire  portion  of  the  estate. 

All  these  circumstances  taken  together  show  that  the 
words  "  in  the  county  of  Hants  "  are  a  mere  fstlsa  demon- 
stratio,  which  the  Court  will  reject :  Newburgh  v.  Nevh 
burgh  (a),  Sugd,  Law  of  Prop.  (6),  Powell  v.  Mouokett  (c), 
Abbott  V.  Middleton  (d),  Anstee  v.  If  elms  (e),  Hart  v. 
Tulk  (/),  Key  v.  Key  (g),  Doe  v.  Chichester  (h),  THm- 
lestown  V.  D'AUon  (i). 

Secondly,  we  are  entitled  to  an  issue  whether  the  words 
<*in  the  county  of  Hants  "  are  part  of  the  will.  An  issue 
may  be  granted  as  to  particular  words:  Hi/ppesley  v. 
Homer  (j),  Newburgh  v.  Newburgh  (Jc),  Taylor  v. 
Brown  Q),  Lord  OuiUamore  v.  O'Orady  (m).  Besides 
the  issue  expressly  suggested  by  the  bill,  there  might  be  an 


(a)  5  Mad.  364. 

lb)  Pp.  197,  206,  867. 

(e)  6  Mad.  216. 

(d)  7  H.  L.  Gas.  68,  109. 

(e)  26  L.  J.  (N.  S.)  Ex.  5. 
(/)  2  D.  M.  &  G.  300. 
(^)  4  D.  M.  &  G.  73. 


(A)  4  Dow,  65. 

(0  1  Dow  at  C.  85. 

0)  T.  &  R.  48,  in  not. 

(k)  Ubi  sup. 

(0  10  W.  R.  861. 

(m)  2  Jo.  &  Lat.  210. 
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issue  as  to  the  whole  clause  fix>m  the  words  ''  my  manors  ** 
to  the  words  preceding  "my  Tedworth  estate*'  inclu- 
sive, or  from  the  words  "  in  the  county  of  Santa "  fol- 
lowing "manors,  farms,  lands,  tenements,  and  heredita- 
ments," down  to  the  words  in  the  parenthesis,  "  all  which 
hereditaments  in  the  county  of  Hants  are,''  inclusive. 
Whichever  of  these  corrections  is  adopted  the  effect  is  the 
same. 
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Mr.  Danid,  Q.C.,  and  Mr.  G.  L ,  RvsseUj  for  the  trus- 
tees, followed  in  the  same  interest. 


Mr.  Oiffard,  Q.C.,  and  Mr.  Hobhotuae,  for  the  heir-at- 
law: — 

There  is  no  authority  for  such  an  issue  as  is  asked  in 
this  case.  It  is  in  reality  an  attempt,  under  the  pretence 
of  striking  out  words,  to  put  into  the  will  a  new  subject  of 
devise ;  and  no  case  comes  near  to  this.  An  issue  as  to  a 
particular  clause  might  perhaps  be  directed  to  ascertain 
whether  there  had  been  any  fraudijlent  interpolation;  but 
authorities  to  this  effect  have  no  application  to  a  case  like 
the  present 

All  the  cases  relied  on  bring  one  back  to  Newburgh  v. 
Newburgh,  and  there  the  House  of  Lords  decided  on  the 
point  of  construction,  and  not  upon  the  supposed  right  to  an 
issue.  In  Abbott  v.  Middleton,  there  was  the  same  reason 
to  ask  an  issue,  but  it  was  not  attempted,  and  it  is  now  a 
mere  experiment  on  the  Court  for  the  purpose  of  letting  in 
inadmissible  evidence.  It  is  clear,  if  an  issue  were  directed, 
it  would  be  useless,  unless  the  evidence  of  alleged  mistake 
were  admitted ;  and  it  is  quite  settled  that  such  evi- 
dence as  that  of  the  solicitor  in  this  case  is  inadmissible. 
It  is  only  to  prove  fraud  and  undue  influence  that  parol 
evidence  is  admissible  on  an  issue  devisavit  vel  non. 
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Then^  as  to  the  coDStniction,  the  devise  is  most  expressly 
limited  to  the  county  of  Hants  ;  and  all  the  arguments  for 
extending  it  only  amount  to  this,  that  it  would  have  been 
more  likely  that  the  testatrix  should  have  dealt  with  the 
whole  property — ^in  other  words,  that  the  Court  could  make 
a  better  will  for  her  than  she  has  made  for  herself.  The 
principle  of  rejecting  words  as  "  falsa  demonstratio  "  applies 
only  where  the  description  is  complete  without  them,  Sugd. 
Law  of  Prop,  (a),  and  that  would  not  be  the  case  here  if 
the  words  "  in  the  county  of  Hants  "  were  struck  out.  Hart 
V.  Tvlk,  may  be  an  authority ;  for  altering  words  which 
involve  an  aljsurdity ;  but  there  is  nothing  absurd  in  this 
will,  if  construed  strictly  as  it  stands. 

[They  cited  Miller  v.  Travers  (6),  Doe  v.  Hiscocks  (c), 
Doe  V.  6u*iUim  (d),  Wigram  on  Evidence  (e),  Drake  v. 
Drake  (/).] 

Mr.  Rolt  in  reply : — 

Supposing  the  omission  of  the  words  ''  in  the  county  of 
Hants**  to  be  equivalent  to  adding  "in  the  county  of 
Wilts,"  there  is  no  more  difficulty  in  directing  an  issue  in 
one  case  than  in  the  other.  When  the  issue  is  directed,  it 
will  be  for  the  judge  to  exclude  improper  evidence ;  and  at 
present  I  need  not  discuss  what  evidence  would  be  admis- 
sible on  the  trial.  It  is  enough  that  we  have  a  case  for 
an  issue,  and  mistake  is  as  good  a  ground  for  an  issue  as 
fraud  or  undue  influence.  We  do  not  rely  on  mere  evi- 
dence of  intention,  which  I  admit  is  inadmissible  ;  but  we 
do  seek  to  prove  that  words  have  crept  into  the  document 
which  were  no  part  of  the  will  of  the  testatrix. 

Then,  as  to  the  construction,  there  has  been  no  answer 
given  to  our  contention  that  Hart  v.  Tvik  is  directly  in 
point. 


(fl)  Page  570. 
lb)  8  Bing.  244. 
(c)  5  M.  &  W.  363. 


(O  5  B.  &  Ad.  122. 

(e)  Prop.  7. 

(/)  8  H.  L.  Gas.  172. 
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Vicb-Chancellor  Sir  W.  Page  Wood  : — 

This  is  a  bill  filed  to  obtain  a  declaration  as'io  the  con- 
struction of  the  will  of  Matilda  Aseheton  Smith,  and  also 
praying  for  an  issue  devisavit  vel  non  to  ascertain' whether 
certain  words  formed  part  of  the  will  of  the  testatrix. 

On  the  latter  point  I  have  felt  no  hesitation  from  the 
first  It  is  clearly  impossible  to  grant  any  such  issue  as 
the  Plaintifif  asks. 

Authorities  were  cited;  among  others,  Hijype8ley\Y. 
Homer  and  Newburgh  v.  Newburgh,  from  which  it  ap- 
pears that  in  certain  cases  the  Court  will  direct  an  issue 
whether  particular  words  found  in  the  instrument  formed 
part  of  a  testator's  will     For  the  present  I  will  put  aside 
all  cases  of  fraud,  and  refer  only  to  those  where  the  object 
has  been  to  strike  out  some  passage  from  a  will  on  the  ground 
of  mistake.      In  Powell  v.  Mouchett,  Sir  J.  Lea^  laid  it 
down,  that  it  was  impossible  to  have  an  issue  whether  a 
clause  was  introduced  by  mistake  ;  but  that  an  issue  might 
be  directed  whether  a  particular  passage  was  really  a  por- 
tion of  the  will,  putting  as  an  illustration  the  case  of  a  mani- 
fest interpolation.  An  issue,  for  the  purpose  of  ascertaining 
whether  certain  words  were  in  the  will  at  the  time  of  its 
execution,  would  be  very  proper.    In  the  present^case  there 
is  no  dispute  that  the  words  which^the^PlaintifF  desires  to 
strike  out  were  there  when  the  will  was  executed,  and  the 
issue  would  only  be  to  ascertain  whether  the  solicitor  who 
prepared  the  will  introduced  them  by  mistake.    There  is  no 
authority  for  an  issue  under  such  circumstances ;  and,  on 
the  other  hand,  there  are  some  observations  of  Chief  Justice 
Tindal  in  Miller  v.  Travers,  which  are  extremely  pertinent^ 
and,  indeed,  unanswerable.     Referring  to  a  proposal  to  in- 
troduce new  words  by  evidence,  the  Chief  Justice  says,  "  If 
such  evidence  is    admissible   to  introduce  a  new  subject 
matter  of  devise,  why  not  also  to  introduce  the  name  of 
a  devisee  altogether  omitted  in  the  will  ?    If  it  is  admis- 
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Bible  to  introduce  new  matter  of  devise  or  a  new  deyisee, 
why  not  to  strike  out  such  as  are  contained  in  the  executed 
will?  The  effect  of  such  evidence  in  either  case  would  be, 
that  the  will,  though  made  in  form  by  the  testator  in  his 
lifetime^  would  really  be  made  by  the  attorney  after  his 
death;  that  all  the  guards  intended  by  the  Statute  of 
Frauds  would  be  entirely  destroyed  and  the  statute  itself 
virtually  repealed." 

If  property  were  devised  to  A.  B.  for  life,  an  issue 
might  be  asked  for  the  purpose  of  striking  out  the  words 
''for  life,*'  and  converting  the  interest  into  a  fee  simple. 
This  would  not  be  more  absurd  than  striking  out  re- 
strictive >¥ords  for  the  purpose  of  enlarging  the  subject 
matter  of  a  devise. 

The  other  point,  as  to  the  constniction  of  the  will  as  it 
stands,  is  the  really  important  question  in  the  cause.  The 
case  is  one  of  great  singularity  and  extreme  difficulty. 

The  effect  of  all  the  authorities  up  to  Abbott  v.  Middle^ 
ton  (a)  is  very  clearly  summed  up  in  Lord  St  Leonards' 
judgment  in  that  case.  That  was  a  will  of  personalty, 
which,  however,  except  on  one  point,  makes  but  a  very  slight 
difference.  Lord  St.  Leonards,  after  expressing  his  anxiety 
to  keep  within  the  strict  rules  of  law,  and  referring  and  de- 
claring his  adherence  to  what  he  had  said  in  Eden  v.  WU- 
«oti (6), states  the  law  in  these  terms: — ^'^  You  are  not  at  liber- 
ty to  transpose,  to  add,  to  subtract,  to  substitute  one  word 
for  another,  or  to  take  a  confined  expression  and  enlarge  it, 
without  absolute  necessity.  You  must  find  an  intention 
upon  the  face  of  the  will,  to  authorise  you  to  do  so. 
When  I  say  '  upon  the  face  of  the  will,'  you  are  by 
settled  roles  of  law  at  liberty  to  place  yourself  in  the 
same  situation  in  which  the  testator  himself  stood.  You 
are  entitled  to  inquire  about  his  family,  and  the  position  in 
which  he  was  placed  with  regard  to  his  property.    I  doubt 


(a)  7  H.  L.  Cas  68. 


(h)  4H.  L.  Ca5.257. 
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whether  we  should  be  justified  in  looking  to  the  amount  of 
the  property,  although  it  is  referred  to.  I  disclaim,  at  pre- 
sent, any  intention  whatever  of  referring  to  the  amount 
of  the  property  which  he  then  possessed.  It  is  personal 
property.  He  enumerates  his  property.  He  does  not 
profess  to  dispose  of  it  as  constituting  all  his  property. 
On  the  contrary,  he  makes  his  son  residuary  legatee.  It 
would  be  dangerous,  therefore,  in  my  apprehension,  to  found 
the  decision  of  this  case  judicially  upon  the  amount  of 
the  property." 

The  observations  with  respect  to  founding  a  decision  on 
the  amount  of  property,  must  be  read  as  applied  specially 
to  a  will  of  personalty ;  because  there  is  no  question  that 
the  value  of  real  estate  may  be  referred  to  as  a  means  of 
arriving  at  the  construction  of  a  will 

In  the  present  case,  therefore,  it  appears  to  me  that  I 
am  not  entitled  to  direct  an  issue  as  prayed  by  the  bill,  or 
to  admit  the  slightest  evidence  of  what  the  testatrix's 
intention  was ;  but  I  am  at  liberty,  and  I  am  bound,  to  see 
whether,  having  regard  to  the  nature  of  the  property  and 
the  circumstances  surrounding  the  testatrix,  I  should  be 
justified  in  striking  out^  in  effect^  from  the  will,  words 
which  amount  to  a  limitation  of  the  subject  of  devise. 
There  is  no  question  that  the  clause  containing  the  imme- 
diate devise  is  in  terms  expressly  limiting  the  property 
devised  to  land  in  the  county  of  Hants.  The  devise  is^  of 
*'  my  mansioji-house  in  the  county  of  Hants,  and  all  my 
manors^  &c.,  in  the  county  of  HaTtts^  devised  by  the  will 
of  m>  late  husband,  and  all  my  other  hereditaments  in  the 
county  of  Hants,  over  which  I  may  have  a  disposing 
power  (all  which  hereditaments  in  the  county  of  Hants 
are  hereinafter  described  or  referred  to  as  my  Tedworth 
estate)." 
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So  far  as  the  words  of  this  clause  go,  the  devise  is 
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cleaxly  limited  to  property  in  the  county  of  Hants.  The 
question  is,  whether  property  adjoining  and  connected 
with  this  estate,  but  situate  locally  in  the  county  of 
Wilts,  can  be  held  to  pass  by  the  devise. 

Now,  among  the  circumstances  to  which  I  am  entitled 
to  look,  are  the  situation  and  value  of  the  property ;  and  I 
will  state  the  facts  bearing  upon  this,  which,  on  a  careful 
examination  of  the  admissible  evidence,  I  consider  to  be 
proved. 

Thomas  Assheton  Smith,  the  elder,  was  the  owner  of  a 
capital  messuage  in  the  parish  of  Lower  Tidworth^  in  the 
county  of  Hants.  He  was  also  the  owner  of  certain 
farms,  comprising  the  whole  parish  of  Lower  Tidworth, 
with  the  exception  of  the  glebe.  The  entire  parish  is  in  the 
county  of  Hants.  He  was  also  the  owner  of  the  manor  of 
South  Tidrtorth,  situate  in  the  county  of  Hants,  and  of  the 
manor  of  North  Tidivorthy  situate  in  the  county  of  WiUs. 
He  was  also  the  owner  of  several  farms  in  the  parish  of 
Upper  Tidworth  in  the  county  of  Wilts.  There  is  no 
distinct  evidence  how  these  several  properties  were  acquired, 
nor  does  it  appear  that  he  was  possessed  of  any  leasehold 
property.  He  died  in  1828,  and  was  succeeded  in  the  pro- 
perty by  his  son,  also  named  Thomas  Assheton  Smith. 

Thomas  Assheton  Smith,  the  son,  bought  another 
estate,  consisting  of  the  manor  and  estate  of  Tedworth 
Zouch,  situate  in  the  parish  of  Upper  Tidworth, 
in  the  county  of  Wilts ;  and  it  is  stated  that  he  farmed 
nearly  the  whole  of  the  parish  of  Upper  Tidworth.  He 
also  purchased  a  lease  of  certain  tithes  and  glebe,  and 
purchased  and  enfranchised  a  lease  of  chapter  lands  com- 
prising the  site  of  the  manor  of  South  Bellenger,  in  the 
county  of  ffaiUs.  This  property  did  not  comprise  any 
manorial  rights,  but  merely  the  site  of  the  old  manor.  It 
was  not  a  manor. 


The  material  facts  relating  to  the  situation  and  character 
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of  the  property  are  these :  The  parishes  of  Lower 
Tidtvorth  and  Upper  Tidworth  adjoin  each  other,  and 
the  lands,  held  as  I  have  stated  by  the  father  and 
son  in  the  two  parishes,  were  also,  for  the  most  part, 
adjoining  and  continuous.  The  Bampahire  property 
comprised  only  one  manor,  that  of  South  Tidworth,  and 
included  the  mansion-house,  a  park,  and  3,600  acres  of 
land,  exclusive  of  the  house,  gardens,  and  park.  The  ren- 
tal of  the  freehold  portion  of  this  property  is  £1,650,  and 
of  the  leasehold  £287.  The  Wiltshire  property  consists 
of  two  manors,  North  Tid/worth  and  Tedworth  Zouch, 
and  3,054  acres  of  freehold  land  in  the  parish  of  Upper 
Tidworth,  the  rental  of  which  is  ^^1,600.  It  also  included 
tithes  of  the  annual  value  of  ^^50,  held  on  lease. 
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There  is  no  distinct  boundaiy  of  the  counties  on  the 
Assheton  property,  and  one  of  the  principal  farms,  com- 
prising 1,200  acres  (which  had  been  held  as  a  single 
farm  under  one  tenancy  as  long  as  a  witness  seventy- 
two  years  old,  and  acquainted  with  the  estate  for  the 
last  fifty  years,  can  carry  back  his  information),  con- 
sists of  about  650  acres  in  the  county  of  Wilte,  and 
550  in  the  county  of  Hants.  About  five  years  ago  an 
alteration  was  made  in  the  boundary  of  this  farm,  by  taking 
away  120  acres  of  the  Hampshire  land,  and  20  acres 
of  the  Wiltshire  land,  and  throwing  them  into  an  adjoin* 
ing  farm.  There  were  also  two  cottages  on  the  property, 
the  gardens  of  which  lay  partly  in  one  county  and  partly 
in  the  other. 


There  are  other  facts  proved  with  respect  to  the  property, 
which  are  no  doubt  admissible,  but  of  less  importanca 
The  two  parishes  of  Upper  and  Lower  Tid/wortA  have 
been  held  for  the  last  thirty  years  by  the  same  incumbent, 
and  have  had  one  school,  the  expenses  of  which  and  of  the 
roads  through  both  parishes  have  been  defrayed  by  the 
owners  of  the  Assheton  property. 


606 


CASES  IN  CHANCEET. 


JurfgmefU, 


Thomas  Assheton  Smith,  the  son,  was  also  at  the  date  of 
his  will  and  of  his  death  the  owner  of  a  mansion  house  at 
Vaend,  near  Bangor  in  Wales,  and  of  property  in  the 
same  district  of  much  greater  value  than  the  Hamipshire 
and  WUtsAire  property. 

These  are  all  the  external  facts  which  are  in  any  way 
material 


Thomxis  Assheton  Smith,  the  son,  made  his  will^  dated 
July  22nd,  1 857.  Thereby  he  described  himself  as  of  Ted- 
woriJb  House  in  the  county  of  Southampton,  He  gave  a 
number  of  annuities,  which  he  charged  upon  all  his  *'  lands 
and  hereditaments  at  or  near  TedwoHh"  Then  he  devised 
"all  my  lands  and  hereditaments  at  or  near  Tedworth 
aforesaid  "  to  his  wife  in  fee ;  and  then  left  all  other  his 
real  and  personal  estate  to  his  wife  absolutely.  Tedworth 
is  thus  separated  from  the  other  property  and  specifically 
devised  to  the  widow,  charged  with  the  annuities,  the 
Welsh  estates  being  also  given  to  her  by  force  of  a  general 
residuary  devise.  The  testator  died  on  September  15thy 
J  858. 

I  now  come  to  the  will  of  Matilda  Assheton  Smith,  the 
construction  of  which  is  the  question  in  the  cause.  The 
whole  of  the  will  of  the  testatrix  requires  to  be  carefully 
considered,  as  well  as  the  position  in  which  she  stood  at  the 
time. 

She  found  herself  the  owner,  under  her  husband's  will, 
of  two  large  properties — the  Welsh  estates,  which  were 
the  larger,  and  the  property  at  Tedworth.  It  does  not  ap- 
pear in  evidence  that  she  had  any  other  property  except  a 
house  in  Betgrave-square.  Considerable  stress  was  laid  in 
argument  upon  the  alleged  use  of  the  term  Tedxorth  estate 
to  signify  the  whole  of  the  property  about  Tedworth;  but 
there  is  no  evidence  of  the  testatrix  having  so  used  the  ex- 
pression ;  and,  indeed,  such  evidence  has  been  held  in  Doe  v. 
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Chichester  (a)  not  to  be  admissibla  It  appears  to  me  to 
be  of  small  importance  to  make  out  that  the  testatrix  was  in 
the  habit  of  so  calling  the  estate  ;  but  I  think  it  is  of  some 
importance  to  consider  what  in  common  parlance  the  estate 
would  be  called.  Now,  bearing  in  mind  that  there  was  a 
large  continuous  property,  situate  in  two  parishes,  each 
being  called  TidwortA,  with  the  capital  mansion  known 
by  the  name  of  Tedworth,  with  the  boundaries  between 
the  two  counties  disregarded  in  the  laying  out  of  one  of  the 
principal  farms  in  the  manner  I  have  already  described,  and 
in  the  arrangement  of  the  cottage  gardens,  there  can  be  no 
doubt  that  by  the  term  Tedworth  estate  simpliciter  every 
one  would  assume  the  whole  property  to  be  meant  Any 
one  who  found  a  property  so  situated  and  so  dealt  with,  on 
hearing  the  Tedwoi^th  estate  spoken  of,  would  take  it  for 
granted  that  the  entire  property  was  referred  to. 

Mrs.  Assheton  Smith's  will  contains  no  residuary  devise, 
and  the  scheme  of  it  is  to  deal,  first  with  the  Welsh 
property,  and  then  with  the  Tedworth  estate.  She  de- 
scribes herself  as  "  of  Vaend  in  the  county  of  Carnarvon^ 
and  of  Tedworth  in  the  county  of  Hants!'  Then  comes 
the  devise  of  the  Wdsh  estate,  which  contains  some 
remarkable  expressions.  She  devises  the  mansion  house 
at  Vaenol,  and  all  the  manors,  messuages,  farms,  slate 
quarries,  lands,  tenements,  and  hereditaments  in  the 
principality  of.  Wales,  devised  by  the  will  of  her  late 
husband,  and  all  other  hereditaments  in  the  said  princi- 
pality, if  any,  which  she  might  be  entitled  to  at  her 
death;  indicating  a  desire  to  ^eep  in  everything  which 
she  might  possess  in  Wales,  to  the  use  of  Drummond 
and  Best,  described  as  "the  trustees  for  my  Tedworth 
estate  hereinafter  devised,"  for  a  term  of  500  years.  But 
for  what  follows  in  the  subsequent  part  of  the  will,  there 
could  be  DO  doubt  that  the  term  "  Tedworth  estate  "  here 
used,  would  have  to  be  construed  so   as  to  include  the 
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whole  property  in  Hants  and  Wilts.  If  the  testatrix  had 
possessed  nothing  but  the  one  farm  which  1  have  de- 
scribed, and  had  spoken  of  "my  Tedworth  farm/'  the 
term  would  clearly  include  the  whole  farm.  No  one  could 
suppose  half  the  farm  to  be  referred  to,  nor  would  there 
have  been  any  approach  to  the  difficulty  of  this  case,  even 
if  she  had  devised  the  farm  with  the  description  super- 
added "in  the  county  of  Hants,*' 

The  trusts  of   the  term  of  500  years   are  to  raise  a 
sum  of  dPlOjOOO,    "which   I   intend   to  be  an  addition 
to   my    Tedworth  estates    hereinafter  devised;'*    an   ex- 
pression  which  refers    one    to    the   subsequent   part    of 
the  will,   upon  which  the  present    question    arises,   and 
to  which  I  may  now  proceed.     The  devise  runs  thus : — 
"  I    give    and   devise    my  mansion  house   at   Tedivorth 
in  the  county  of  Hants,  and  all  my  manors,  farms,  lands, 
tenements,  and    hereditaments  in  the  county  of  Hants 
devised  to  me  by  the  said  will  of  my  said  late  husband, 
subject  to  the  annuities  charged  thereon  by  such  will,  and 
subject  to   an  additional  or  further  annuity  of  £50  per 
annum,  to  be  paid  to  Atwdl,  the  valet  of  my  late  husband, 
during   his  life,  as  hereinafter  mentioned,  and  all  other 
hereditaments  in  the  said  county  of  Hanis  of  or  to  which 
I  shall  be  seised  or  entitled,  or  as  to  or  over  which  I  shall 
have  a  disposing  power  by  any  will  at  the  time  of  my 
death  (all  which  hereditaments  in  the  county  of  Hants 
are  hereinafter  described  or  referred  to  as  my  ledjvorth 
estate),'*  to  the  uses  hereinafter  contained. 

Upon  these  words,  of  course,  an  enormous  difEcuIty 
presents  itself  at  once  in  the  way  of  the  PlaintiflTs  conten- 
tion. The  heir  has  a  right  to  say,  "  The  testatrix  had  a 
manor  in  Hampshire,  and  an  estate  comprising  almost 
the  whole  of  the  parish  of  Sovih  Tidworth  in  that  county, 
and  this  property  fully  answers  the  description  contained 
in  the  will.  That  being  so,  how  can  a  different  interpreta- 
tion be  admitted?"     Now  I  am  not  at  all  disposed  to 
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conclude  this  matter.  It  appears  to  me  a  case  in 
which  the  heir  ought  to  be  at  liberty  to  bring  an  action 
of  ejectment^  and  the  trustees  to  defend  it.  There  is,  I 
think,  a  strong  prima  facie  case,  sufficient  to  justify  such 
proceedinga 

The  answer  to  the  heir  is  undoubtedly  also  of  a  very  strong 
character,  and  I  have  seldom  had  to  consider  a  case  wl)ich 
caused  me  so  much  anxiety  and  doubt.  I  have  formed  my 
opinion  as  to  the  right  construction  of  the  will ;  but,  for  the 
present,  all  that  it  is  necessary  to  determine  is,  that  there 
is  ample  ground  to  justify  the  trustees  in  defending  an 
action. 

The  arguments  in  favour  of  giving  to  the  devise  a  more 
extended  sense  than  the  words  by  themselves  would  bear,  are 
as  follows  : — The  testatrix  describes  herself  by  reference  to 
two  mansion  houses ;  and  when  she  speaks  of  her  Welsh  and 
Tedworth  estates,  any  one  who  used  or  hoard  the  terms 
would  naturally  understand  the  whole  of  each  of  the  two  pro- 
perties to  be  included,  and  certainly  would  not  imagine  that 
such  a  phrase  would  be  used  in  such  a  sense  as  to  include 
one-half  of  an  entire  &rm  or  of  a  cottage  garden. 

Then  it  is  to  be  observed,  that  the  testatrix  uses  the  word 
'  manors '  in  the  plural^  although  she  had  but  one  manor  in 
the  county  of  Hants  ;  and  the  argument  founded  on  this, 
though  it  would  be  of  little  weight  by  itself,  is  not  alto- 
gether worthless  when  coupled  with  the  other  circumstances 
in  the  case.  At  the  same  time,  it  could  not  be  contended 
that  the  mere  use  of  the  plural  word  would  be  sufficient  to 
pass  a  manor  wholly  unconnected  with  the  Tedworth 
estate;  but  seeing  the  large  general  words  which  the  testa- 
trix uses  in  dealing  with  the  property,  it  would  be  very 
strange  that  she  should  at  the  same  time  contemplate  the 
division  of  the  principal  farm  on  the  estate.  Again,  in  the 
later  portions  of  the  will,  some  very  strong  indications  are 
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to  be  found.  In  the  primary  devise  itself,  she  refers  to 
the  property  devised  by  her  husband's  will  as  subject  to  the 
annuities  charged  thereon  by  such  will,  without  the  slightest 
indication  of  an  intention  to  divide  the  charge,  which,  as 
created  by  her  husband,  was  upon  the  whole  estate.  And 
subsequently  she  gives  an  additional  annuity  chained  upon 
*' airmy  hereditaments  at  or  near  Tedworth,*'  following  in 
this  instance  the  words  of  her  husband*s  will,  which  would 
include  the  whole  property.  This  of  course  is  open  to  the 
observation  that  the  testatrix,  when  she  meant  to  include 
the  whole  property,  knew  how  to  use  an  appropriate  descrip- 
tion ;  but  there  is  nothing  in  the  will  to  favour  the  notion 
that  the  testatrix  considered  the  annuities  to  be  charged  on 
the  whole  estate,  and  the  devise  to  be  limited  to  part  of  it. 

It  is  true,  that  these  circumstances  alone,  like  all  the 
other  matters  relied  on,  would  be  insufficient  to  control  the 
meaning  of  the  devise ;  but  the  force  of  such  considerations 
as  evidence  is  cumulative,  and  not  to  be  compared  to  the 
multiplication  of  independent  weak  arguments  which  carry 
a  case  no  higher  than  the  strongest  of  them  by  itself. 

Moreover,  there  is  no  doubt,  that,  with  reference  to  real 
estate,  the  amount  ought  to  be  taken  into  consideration. 
The  Hampshire  portion  was  of  the  value  of  £1,600  a-year, 
and  was  already  charged  with  annuities  of  £650,  to  which 
the  testatrix  adds  another  annuity  of  £50.  She  gives  join- 
turing powers  to  the  extent  of  £500  to  each  tenant  in  pos- 
session, with  a  limitation  to  a  maximum  of  ^1,000  at  one 
time.  If  these  powers  were  exercised  to  the  full  extent 
which  the  testatrix  contemplates  as  possible,  there  might  be 
anticipated  an  aggregate  charge  of  ^1,000,  though  it  would 
not  be  likely  ever  to  exceed  that  amount,  as  the  annuities 
might  be  expected  to  drop  before  a  second  jointure  was 
charged. 


Then  she  increases  the  estate  by  a  sum  of  ^40,000  to 
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he  charged  on  her  Welsh  property  in  favour  of  Tedworth, 
but  she  gives  power  to  every  tenant  for  life  to  charge  por- 
tions for  children,  which  may  amount  to  £20,000  in  each 
family,  subject  to  the  proviso  that  not  more  than  flO.OOO 
shall  be  charged  at  any  one  time.  She  contemplates,  there- 
fore, the  possibility  that  the  whole  accretion  of  £4iOflOO, 
together  with  ^^1,000  a-year  of  the  income  of  Tedworth, 
may  be  exhausted,  leaving  only  ^600  c^year  as  the  income 
of  the  tenant  for  life  of  the  mansion^  at  the  same  time 
evidently  treating  Ted^worth  as  the  central  habitation  of  the 
family^  by  making  the  furniture  heirlooms,  and  otherwise, 
although  it  is  true  there  is  no  express  injunction  to  keep 
up  the  mansion.  She  evinces  the  clearest  possible  inten- 
tion of  founding  a  family  on  this  estate ;  and  there  is  a 
remarkable  direction,  that  the  maintenance  allowed  to 
minors  shall  be  on  the  most  liberal  scale,  which  would  leave 
little  margin  for  accumulations  during  minority  out  of  an 
income  which  might  be  only  £600  a-year.  It  would  be 
strange^  that  that  which  is  throughout  dealt  with  as  the 
favoured  estate  should  be  left  in  such  a  position.  All  these 
are  circumstances  not  to  be  overlooked,  however  inadequate 
each  might  be  alone  to  control  the  terms  of  the  original 
devisa  The  directions  as  to  the  application  of  the  j?40,000 
which  is  to  be  taken  out  of  the  Welsh  property  for  the 
benefit  of  Tedworth  are  also  worthy  of  notica  The  trus^ 
tees  are  directed  to  lay  out  this  sum  '*  in  the  purchase  of 
freehold  lands  and  hereditaments,  near  to  or  adjoining  my 
said  Tedworth  estate,  or  elsewhere  in  the  county  of  Hariis 
or  in  some  adjoining  county  or  counties,  of  an  indefeasible 
estate  of  inheritance,  which  lands  and  hereditaments  so  to 
be  purchased  shall  be  an  accretion  to  my  said  TedAJOorth 
estate,  and  jshall  be  conveyed  or  assured  and  limited  or  set- 
tled to  the  same  uses.' '  The  argument  founded  on  the  charge 
of  dff 40,000  works  both  ways.  The  other  provisions  would  be 
much  more  incredible  if  the  ^^40,000  had  not  been  added 
to  make  them  practicable.     On  the  other  hand,  when  you 
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find  a  direction  to  purchase  property  near  the  estate,  in 
Hants  or  any  adjoining  county,  it  is  impossible  not  to  feel 
the  weight  of  the  argument  thus  supplied  against  an 
intention  first  to  sever  the  original  estate,  and  this  by 
so  singular  a  division  of  the  property  as  the  county  boun- 
dary would  efiect.  Briefly  to  sum  up  the  points  of  the 
Defendant's  case : 

First,  the  testatrix  had  two  properties— one  in  Wales,  the 
other  in  Hants  and  WUts — which  last  might  fairly  be 
described  as  her  Tedworth  estate;  and  the  will  must  be 
approached  with  the  prima  facie  presumption  that  in 
speaking  of  her  Welsh  estates  and  her  Tedworth  estate  the 
testatrix  would  mean  the  whole  of  these  respective  proper- 
ties. Secondly,  the  words  of  gift,  though  coupled  with  the 
description  *'  in  the  county  of  Hants,"  show  no  indication 
of  an  intention  to  dismember  the  estate,  though  the  eflfect 
of  limiting  the  devise  to  the  county  of  Hants  (there  being 
no  residuary  devise)  would  be  to  sever  the  property  by  a 
line  through  the  middle  of  one  of  the  farms,  and  leav^  one 
part  to  go  to  the  devisees  and  the  other  to  the  heir. 
Thirdly,  the  testatrix  deals  with  a  property,  which,  on  the 
limited  construction,  may  be  reduced  in  value  to  £600 
a-year,  and,  at  the  same  time,  evidently  intends  the  mansion 
to  be  kept  up,  and  directs  the  furniture  and  effects  to  be 
preserved  as  heirlooms.  Fourthly,  she  devises  the  estate 
(not,  it  is  right  to  say^  as  part  of  the  description),  but  still 
so  that  it  must  be  taken  subject  to  annuities  charged  there- 
on, and  also  to  a  further  charge,  the  facts  being,  that  those 
annuities  stood  charged  upon  the  whole  property,  and  that 
the  further  charge  which  she  herself  creates  by  the  will  is 
also  upon  the  whole. 

Putting  all  these  circumstances  together,  I  turn  to  the 
authorities  to  ascertain  how  the  law  ought  to  be  applied  to 
such  a  case. 


I  find  it  constantly  said — more  especially  by  Lord  Wens- 
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ley  dale — that  you  must  look,  not  to  the  intention  of  the  tea-  ^86^ 
tator,  but  to  the  meaning  of  the  words  which  he  has  used  in 
his  will ;  but  this  must  certainly  bo  understood  as  signifying 
the  meaning  of  all  the  words  of  the  will  read  by  the  light 
of  the  surrounding  circumstances,  or,  to  apply  the  apt  obser- 
vation I  have  already  cited  of  Lord  St  Leonards — the 
intention  to  be  found  on  the  face  of  the  will  signifies  an  . 
intention  to  be  so  discovered  after  you  have  placed  your- 
self in  the  same  situation  in  which  the  testator  himself 
stood.  Taking  Lord  Weiwleydale'a  maxim  with  this  quali- 
fication,— what  the  Court  has  to  do  is  to  inquire,  not  simply 
into  the  meaning  of  a  particular  passage,  but  into  the  mean- 
ing of  the  whole  will.  There  are  abundant  authorities  which 
establish  and  illustrate  this  principle.  In  Moaley  v.  Mas- 
sey  (a)  the  will  contained  a  recital  that  the  testator  was  seised 
in  fee  of  an  estate  in  the  county  of  Radnor,  and  had  settled 
an  estate  in  the  county  of  Monmouth.  On  turning  to  the 
settlement,  it  appeared  that  the  fact  was  exactly  the  reverse 
— that  the  Monmouth  estate  was  unsettled  and  the  Radnor 
property  was  the  settled  estate.  On  the  strength  of  this 
explanatory  circumstance  the  Court  interchanged  the  words 
Radnor  and  Monmoxdh  throughout  the  will.  I  refer  to 
the  case  not  as  otherwise  coming  near  to  the  present,  but 
as  an  illustration  of  the  rule,  that  you  must  not  look  to  the 
words  of  a  particular  passage  only,  but  to  the  language  of 
the  whole  will,  and  to  the  external  facts  of  the  case. 

Hart  V.  Tulk  (6)  is  a  much  stronger  instance  of  the 
application  of  the  same  principle.  The  words  "fourth 
schedule"  were  read  as  "fifth  schedule"  solely  upon  the 
general  contents  of  the  will  as  applied  to  the  circumstances 
of  the  property.  This  is  a  very  important  decision  in  its 
bearing  upon  the  case  before  me.  The  Lord  Justice 
Knight  Bruce,  after  observing  that  the  strict  construction  of 
the  passage  would  make  the  will  eccentric  and  capricious, 

(a)  8  East,  149.  (ft)  2  D.  M.  G.  300. 
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and  adding  that  testators  Lave  a  right  to  be  eccentric  and 
capricious,  states  the  ground  of  his  j  udgment  to  be  not  merely 
that  the  clause,  as  it  stood,  was  startling  or  ridiculous,  but 
that  the  case  had  that  ingredient  and  something  more. 
"The  other  parts  of  the  will  show  evidently  and  explain, 
that,  in  the  passage  in  question,  the  word  '  fourth '  was 
written  inadvertently  and  without  meaning,  or  in  sheer 
mistake,  by  a  mere  error  of  the  pen/' 

Then  I  come  to  the  strong  case  oiNewhurgh  y.Newhirgh, 
before  the  House  of  Lords,  reported  in  Lord  8t  Leona/rds' 
Law  of  Property.  This  was  a  very  important  decision  in 
some  respects ;  and  it  is  to  be  observed,  that  every  part 
of  the  will  might  have  been  satisfied  without  altering  the 
meaning  of  the  words.  The  point  was,  really,  no  more 
than  this :  The  testatrix  devised  to  trustees  for  2,000 
years,  on  trust  to  raise  legacies,  estates  in  Sussex  and 
Gloucestershire;  and  then  declared  uses  of  the  Sussex 
estates  only  to  his  wife  for  life,  with  limitations  to  her  chil- 
dren in  strict  settlement ;  and  then,  in  default  of  such  issue, 
devised  both  the  Sussex  and  OUmcester  estates  to  uses  in 
strict  settlement  in  favour  of  other  branches  of  the  family. 

The  House  of  Lords  came  to  the  conclusion  that  the 
Gloucester  estates  might  be  included  in  the  devise  to  the 
wife,  from  the  cumulative  force  of  a  number  of  inde- 
pendent considerations,  no  one  of  which  alone  would  have 
sufficed  to  establish  that  view. 

There  was  a  name  and  arms  clause,  which  directed  that 
the  several  persons  thereinbefore  made  tenants  for  life  or  in 
tail  of  his  real  estates  thereinbefore  devised  in  the  said 
counties  of  Sussex  osiA  Gloucester,  "except  the  said  Countess 
of  Aewburgh,'^  should  take  the  name  and  arms  of  Kemp 
It  was  obviously  possible  to  read  that,  reddendo  singula 
singulis^  without  necessarily  implying  a  gift  to  the  Countess 
of  the  Gloucester  estates. 
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The  next  reason  was^  the  postponement  of  a  charge  of 
^2,000,  on  the  estates  in  both  counties,  till  the  death  of 
the  Countess  of  Newhurgh.  This  might  seem  an  eccentric 
provision,  when  the  Countess  took  only  one  of  the  estates ; 
but  still  there  was  no  absolute  necessity  to  imply  a  gift 
to  her  of  the  other  estate.  It  is  clear  that  this  ground 
alone  would  not  have  justified  the  decision. 


1862. 


JuigmenV 


Then  there  was  a  leasing  power  granted  to  Lady  New- 
burgh  and  others,  worded  in  this  way : — "  that  the  Countess 
of  Newhurgh  during  her  life,  and  after  her  decease  the 
several  persons  who  by  virtue  of  the  limitations  therein- 
before contained  should  for  the  time  being  be  entitled 
to  the  actual  freehold  of  the  said  estates  in  the  said 
counties  of  Sussex  and  Gloucester^  or  the  actual  freehold  of 
he  said  estates  in  the  county  of  Northumberland  "  should 
have  power  to  lease.  That  might  well  apply  in  the  case  of 
the  Countess  tojeases  of  the  Sussex  estate ;  and  so,  if  you 
examine  every  separate  feature  of  the  wUl,  as,  for  example, 
the  devise  being  subject  to  legacies,  just  as  here  it  is  sub- 
ject to  annuities,  you  do  not  find  any  single  consideration 
of  sufficient  weight  to  control  the  words  of  the  devisa  It 
was  the  combination  of  all  these  circumstances  which  led 
the  House  of  Lords  to  the  conclusion  that  the  Gloucester 
estates  were  to  be  included  in  the  gift 


After  the  observations  of  Lord  St  Leonards,  to  which  I 
have  already  referred,  it  is  not  necessary  to  discuss  at 
length  the  class  of  cases  which  establish  the  principle^  that 
you  are  entitled  to  look  at  the  will  and  the  circumstances 
of  the  case  together,  as  a  means  of  arriving  at  a  sound  con- 
struction. The  authorities  on  this  subject  amount  to  this, 
that  if  you  can  from  all  the  expressions  used  throughout 
the  will,  together  with  the  surrounding  circumstances,  arrive 
at  a  clear  intention,  then  and  then  only  are  you  entitled  to 
strike  out  or  alter  qualifying  words,  as  was  done  with  the 
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words  "fourth  schedule"  in  the  case  of  Hart  v.  TvZk, 
with  the  words  descriptive  of  the  occupation  of  the  farm 
devised  in  OoodtUle  d.  Badford  v.  Southern  (a),  and  with 
the  word  **  freehold  "  in  Day  v.  Trig  (6). 

The  question,  therefore,  to  be  considered  is  this  :  Can 
you  arrive  at  the  conclusion  that  the  thiug  given  was  the 
whole  Tedworth  estate,  and  that  the  expression  "  in  the 
county  of  Hants"  was  not  added  with  the  intention  of 
specifically  limiting  the  gift,  but  was  a  mere  falsa  demon- 
stratio?  That  is  what  the  jury  will  have  to  determine. 
1  should  add,  that  I  have  grave  doubts  whether  this  Court 
has  power,  in  a  case  of  this  description,  to  make  a  special 
declaration  against  the  heir  of  the  construction  to  be  put 
on  the  devise  of  a  strictly  legal  estate.  This  is  not  a  case 
of  establishing  a  will,  because  the  heir  admits  it  If  I  were 
bound  to  decide  the  question^  I  should  make  a  declaration 
that  the  whole  Tedivorth  estate  passed  by  the  will.  If  the 
heir  elects  to  remain^  I  shall  simply  direct  the  trusts  to  be 
carried  into  execution,  with  liberty  to  the  trustees  to  defend 
any  action  of  ejectment  by  the  heir.  But  the  heir,  if  he 
prefers  it,  may  be  dismissed  with  costs  ;  and  in  that  case  I 
think  that  the  trustees,  though  they  have  no  equity  against 
the  heir,  have  a  right  to  ask  me  of  what  their  trust  estate 
consists,  and  I  shall  state  on  the  face  of  the  decree  my 
opinion  that  the  Tedworth  estate  passed  by  the  will. 


Mr.  CHffard,  for  the  heir,  elected  not  to  be  diBmiflsed. 


Minuie  of 
Decree, 


DisECT  the  trusts  of  the  will  to  be  executed.  The  trustees  to  be  at 
liberty  to  defend  any  action  of  ejectment  which  tbe  heir  may  bring. 
— Eetain  the  bill  for  a  year  against  the  heir. — Liberty  to  apply. 


(a)  1  M.  &  Sel.  299. 


(6)  1  P.  W.  286. 
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1861. 
GIPPS  V.  HUME.  ATor.  16/A. 

T  Divorce  Act — 

HIS  was  a  demurrer  to  a  bill  to  enforce  an  agreement,  (20  *•  21  Vict 

^  c.  85) — 

by  way  of  compromise,  of  a  divorce  suit.     The  iacts,  as     Damages^ 

alleged,  were  as  follows  :—  pZfio^oii^. 

An  agreement 
The  Plaintiff  had  instituted  proceedings  in  the  Divorce  by  a  petitioner 

Court  for  a  dissolution  of  marriage,  joining  the  Defendant  dissolotion  of 
as  co-respondent,   and  he  believed  that  he  could  have  ™u??*^^f^ 
proved  the  adultery.    Before  the  hearing,  an  agreement  the  suit  in  con- 
was  entered  into,  by  which  the  Plaintiff  undertook  to  with-  sums  of  money 
draw  the  suit  in  consideration  of  .£'3,000  paid  by  the  S^^Ad^by  thS 
Defendant,  and  of  the  Defendant's  agreement  to  secure  a  co-respondent, 

ifl  a  iraad   on 
further  sum  of  «^4,000  and  interest,  payable  on  the  death  thestatate,and 

of  his  (the  Defendant's)  mother,  and  to  execute  the  neces-  Jubli"pS?cyf 

sary  documents  within  a  month,  which  time  had  elapsed 

before  the  filing  of  the  bill 

The  Plaintiff  applied  for  leave  to  withdraw  the  record, 
which  WBB  refused ;  and  the  case  being  brought  on,  the 
Plaintiff  adduced  no  evidence,  and  the  petition  was  dis- 
missed. 

The  bill  prayed  specific  performance  of  the  agreement  to 
secure  the  £4,000. 


Mr.  Hanson  and  Mr.  Lopez,  for  the  demurrer : — 

First,  the  agreement  is  against  public  policy.  Any 
damages  recovered  would  have  been  applicable,  if  the 
Court  so  directed,  for  the  benefit  of  the  children  or  the  main- 
tenance of  the  wife :  20  &  21  Vict  c.  85,  a  83 ;  and  it  was 
not  competent  to  the  Plaintiff  to  compromise  the  claim  for  a 
pecuniary  benefit  to  himself.  This  would  introduce  all  the 
mischief  of  the  old  action  of  criminal  conversation,  and  might 
give  encouragement  for  collusion  between  the  husband  and 


518 


CASES  IN  CHANCERY. 


1861. 


Argument. 


wife  to  entrap  a  third  person  into  the  position  of  the  Defen- 
dant in  this  causa  The  consideration  for  the  agreement  was 
immoral,  and  no  action  or  suit  can  be  founded  od  it.  More- 
over, the  stipulation  that  the  Plaintiff  should  abandon  his 
suit,  was  imposdble,  and  contrary  to  law :  Oray  v.  Gray  {a), 
Ryder  v.  Ryder  (6),  Rowley  v.  Rowley  (c). 

The  bill  is  also  demurrable  OD.other  grounda  The  Plain- 
tiff has  not  performed  his  undertaking  to  withdraw  the 
suit ;  the  agreement  is  too  vague  to  be  enforced,  as  the 
nature  of  the  document  by  which  the  money  is  to  be 
secured,  is  not  specified,  and  the  remedy,  if  any,  is  clearly 
by  an  action  at  law. 

Sir  H.  Cairns,  Q.C.,  and  Mr.  Southgate,  for  the  bill. — 
There  is  no  principle  of  public  policy  to  compel  a  man  to 
prosecute  a  divorce  suit  to  the  end. 

The  case  of  Oray  v.  Gfray  does  not  apply,  because  there 
the  Queen's  Proctor  had  intervened,  and  the  petitioner  was 
no  longer  at  liberty  to  put  an  end  to  the  proceedings.  It 
is  quite  dear,  that,  whenever  a  Plaintiff  is  entitled  to  dam- 
ages, if  he  succeeds  in  a  suit,  he  may  agree  with  the  Defen- 
dant to  ascertain  the  amount,  and  take  a  fixed  sum,  instead 
of  leaving  the  amount  to  depend  on  the  verdict  of  a  jury. 
A  crim.  con.  action  under  the  old  law  might  have  been  so 
compromised,  and  the  new  proceedings  against  a  co-respon- 
dent are  in  the  same  position.  It  is  true,  the  Court  might 
possibly  direct  an  application  of  the  damages  for  the  benefit 
of  the  children ;  and  the  Plaintiff  is  quite  willing  that  it 
should  be  made  part  of  the  decree,  that  he  should  make 
such  settlement  as  this  Court  may  think  proper.  This 
removes  any  difficulty  on  that  ground;  and  it  is  be  observed, 
that^  although  other  persons  may  take  an  interest  in  the 


(a)  30  L.  J.  Prob.  119.  {b)  30  L-  J.  Prob.  164. 

(c)  30  L.  J.  Prob.  164,  in  note. 


Argument, 
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damages  when  recovered,  it  is  entirely  at  the  option  of  the 
petitioner  whether  he  will  proceed  for  damages  or  not ;  and 
the  Court  has  no  control  over  them  tUl  after  the  verdict. 
The  petitioner  had  a  right  which  he  could  enforce  or  not 
at  will,  and  such  a  right  may  always  be  compounded  for  a 
fixed  sum  as  liquidated  damages  in  lieu  of  trusting  to  the 
chances  of  a  jury. 

The  Plaintiff  has  withdrawn  from  the  suit  in  the  only 
practicable  way,  and  has  substantially  performed  his  part 
of  the  agreement  in  good  faith. 


Vicb-Chancelloe  Sir  W.  Page  Wood  : — 

I  am  clearly  of  opinion  that  this  contract  is  void  on  the       Judgment. 
ground  of  its  contravening  public  policy. 

Before  the  passing  of  the  Divorce  Act  a  husband 
was  allowed  to  bring  an  action  against  an  adulterer. 
When  the  Act  was  passed,  the  question  was  much  con- 
sidered, whether  it  was  desirable  that  anything  of  the  kind 
should  be  permitted;  and  the  statute  as  passed  only  al~ 
lowed  damages  to  be  recovered  from  a  co-respondent  on 
the  condition  that  the  disposal  of  them  should  be  under  the 
control  of  the  Court  The  33rd  section  enacts,  that  the 
husband  may  proceed  against  the  adulterer  for  damages, 
but  with  a  proviso  that  in  every  case  (although  the  respon- 
dents may  not  appear)  the  damages  shall  be  ascertained  by 
the  verdict  of  a  jury;  and  that,  after  the  verdict,  the  Court 
shall  have  power  to  direct  in  what  manner  such  damages 
shall  be  paid  to  the  Plaintiff  or  applied,  and  to  direct  the 
whole  or  any  part  to  be  settled  for  the  benefit  of  the  chil- 
dren, if  any,  of  the  marriage,  or  as  a  provision  for  the 
maintenance  of  the  wife. 
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The  PlaintiflF,  therefore,  could  not  have  recovered  damages 
except  by  proceedings  tinder  which  the  whole  might  have 
been  settled  on  his  children^  or  otherwise  applied  as  the 
Divorce  Court  should  direct;  and  it  would  not  be  consistent 
with  public  policy  for  this  Court  to  lend  itself  to  a  scheme 
by  which  he  has  sought  to  pocket  the  price  of  his  own  shame. 
It  is  by  no  means  certain  on  the  allegations  of  the  bill  that 
the  Plaintiff  could  have  succeeded  in  his  suit.  He  says  only 
that  he  believes  he  could  have  proved  the  adultery,  not  that 
he  could  have  obtained  a  divorce.  But  apart  from  this,  I 
think  it  clear  that  the  agreement  was  in  fraud  of  the  Act 
of  Parliament^  and,  therefore,  against  public  policy.  There 
is  much  weight  in  the  suggestion,  that,  if  bargains  of  this 
kind  were  sanctioned,  there  would  be  a  possibility  of  collu- 
sion for  the  purpose  of  bringing  about  such ^'a' result ;  but 
I  do  not  think  it  necessary  to  press  this  pointy  as  it  is  suffi- 
cient to  say  that  the  obvious  policy  of  the  Act  is  to  prevent 
any'one  from  recovering  damages  for  the  adultery  of  his 
wife,  except  subject  to  the  control  of  the  Court.  Tlie 
demurrer  must,  therefore,  be  allowed. 


1862. 

June  2nd,  16/A. 

Fizturea — 
Landlord  and 

Tenant 
Greenhouses 
built  in  a  gar- 
den and  con- 
stmcted  of 
vooden  frames 
fixed  with 
mortar  to 
fonndation 
walls  of  Ymokr 
vrork—Held, 
to  be  fixtures,  and  not  remorable  by  the  occupier  who  built  them. 

A  boiler  built  into  the  masonry  of  the  greenhouse  also  held  to  be  irremoyable;  but  the  pipes 
of  a  heating  apparatus,  which  were  connected  with  the  boiler  by  screws,  held  to  be  removable. 


JENKINS  V.  GETHING. 

X  HIS  was  a  bill  filed  to  restrain  the  removal  of  certain 
buildings  claimed  by  the  Plaintiffs  as  fixtures. 

The  PlaintiflFs  represented  the  firm  of  Edward  Jenkins 
if  Co.,  tin-plate  manufacturers,  of  which  the  Defendant 
W,  Conway  Jamiea  had  b^ai  a  managing  partner  from  the 
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year  1835,  until  his  resigiiation  shortly  before  the  filing  of 
the  bill,  part  of  his  remuneration  consisting  of  the  occupa- 
tion, rent-free,  of  a  house  and  garden  at  Pontnewydd  in 
Wales,  belonging  to  the  partnership. 

At  various  times  during  his  occupancy  the  Defendant 
had  built  the  following  erections : — 

1.  A  greenhouse  and  hothouse  forming  one  building  to- 
gether, with  a  forcing-house  attached  to  the  back  wall  of 
the  greenhouse.  This  building  stood  upon  foundation  walls 
built  into  the  ground,  to  which  the  upper  framework  was 
attached  in  the  usual  way  by  a  course  of  mortar.  There 
was  also  a  dividing  wall  of  brickwork  between  the  green- 
house and  hothouse.  The  outer  brick  walls  were  about  five 
feet  high  at  the  back,  and  from  two  to  three  feet  in  front. 

2.  A  greenhouse  or  vinery  of  similar  construction,  the 
brickwork  being  nine  feet  high  at  the  back,  and  having  a 
propagating  house  of  brick  and  stone  attached  to  it  in  the 
rear.    There  were  vines  growing  in  the  vinery. 

3.  Various  pits  formed  of  wooden  framework  affixed  by 
mortar  to  low  brick  foundations  in  the  same  manner  as  the 
greenhouses. 

4.  A  boiler  built  into  the  floor  of  the  greenhouse  with  a 
system  of  heating  pipes  connected  with  it  by  screws. 

In  1861,  it  was  resolved  to  wind  up  the  partnership,  and 
the  Defendant  «7(time8  resigned  his  appoinment  as  manager. 

On  May  31st^  1861,  the  Defendant  James  assigned  all 
his  property  to  the  Defendants  Qetking  and  Conway,  as 
trustees  for  his  creditors. 

On  February  22nd,  1862,  the  trustees  advertised  for  sale 
the  two  greenhouses,  the  pits  or  frames,  and  the  heating 
apparatus 


1862. 


Statemeni. 
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1852.  The  Plaintifft  claimed  these  particulars  as  fixtures,  and 

JENKIV8  also  alleged  that  the  buildings  had  been  in  part  constructed 

Gethino.  '^^  materials  belonging  to  the  partnership. 

Statement. 


Argument.         ^^*  -^f^ipKUU,  Q.C.,  and  Mr.  Charles  HaU,  for  the 
Plamtifis  :— 

It  is  beyond  dispute  that  all  these  erections  are  acttially 
affixed  to  the  freehold,  except,  perhaps,  the  pipes  screwed 
to  the  boiler,  which  are  of  very  trifling  value.  But  even 
these,  though  not  so  fixed  as  to  be  irremovable  without 
injury,  are  mere  adjuncts  of  the  boiler,  which  is  perma- 
nently fixed. 

It  cannot  be  pretended  that  the  case  is  within  the  excep- 
tion allowed  in  favour  of  trade.  It  is  the  common  case  of 
landlord  and  tenant,  as  to  which  tlie  same  rule  applies  as 
to  the  case  of  an  heir  or  reversioner — viz.  that  all  the 
fixtures  go  with  the  freehold,  and  are  irremovable  :  Buck- 
land  V.  BvMerfidd  (a),  Elwes  v.  Maw  (6),  Fisher  v. 
Dixon  (c),  Mather  v.  Fraaer  (rf). 

There  are  also  the  additional  circumstances,  that  the 
removal  is  attempted  after  the  expiration  of  the  tenancy, 
which  would  not  be  legal  even  if  the  particular  buildings 
were  removable  during  the  tenancy,  and  that  the  materials 
of  the  buildings  belonged  in  part  to  the  Plaintifis. 


Mr.  Jamesy  Q.C.,  and  Mr.  Whitbread,  for  the  De- 
fendants : — 

All  the  authorities  relied  on  are  cases  between  the  heir 
and  the  executor ;  but  the  law  has  undergone  much  relaxa- 
tion as  between  landlord  and  tenant,  and  recognises  a  large 


(a)  2  Brod.  k  B.,  54. 
(&)  3  East,  88. 


(c)  12  01.  &  F.  812. 

(d)  2  K.  &  J.  536. 
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class  of  tenant's  fixtures  which  are  really  affixed  to  the 
freehold,  hut  are  nevertheless  removable  by  the  tenant 
For  example,  stoves  are  removable^  and  a  pump  was  held 
removable  in  Orymes  v.  Boweren  (a),  to  which  the  boiler  in 
this  case  is  very  analogoua  The  true  principle  in  all  these 
cases  is,  that  the  tenant  may  remove  everything  which  can 
be  removed  without  injuring  the  freehold:  Amos  on  Fix- 
tures (6),  Avery  v.  Chealyn  (c).  Even  among  the  early  au- 
thorities, (the  DutchBam  case)  Dean  v.  Allalley(d)  is  in  point 
with  respect  to  the  greenhouses,  which  are  similar  in  con- 
struction to  the  bam,  except  that  there  is  a  course  of  mortar^ 
the  removal  of  which  would  involve  no  injury,  in  place  of 
uprights  fixed  in  the  brickwork.  So,  also,  Culling  v. 
Tufnall  (e).  Buckland  v.  BuUerJield  is  quite  distinguish- 
able, because  there  the  greenhouse  held  to  be  irremovable 
was  an  adjunct,  and  actually  part  of  the  house  itself,  instead 
of  being,  as  here,  an  independent  building  in  the  garden. 

But  the  case  is  concluded  by  the  recent  decision  of  Martin 
V.  Roe  (/),  which  establishes  the  right  to  remove  fixtures  of 
this  description.  It  is  true,  that  was  a  case  between  suc- 
cessive incumbents,  but  the  same  reasoning  and  the  same 
rule  apply  between  landlord  and  tenant  [They  also  cited 
Wambraugh  v.  Maton  (g),] 

Mr.  AmphZett,  in  reply  : — 

The  test  stated  by  Mr.  James  is  only  correct  to  this  ex- 
tent, that  a  tenant  cannot  remove  anything  if  the  removal 
would  injure  the  freehold ;  but  the  converse  is  not  true,  for 
it  would,  in  many  cases,  be  easy  to  remove  a  house  and  yet 
leave  the  freehold  uninjured  in  its  original  state. 

The  only  ground  on  which  fixtures,  not  being  trade  fix- 


1862. 

JSNKIKS 
V. 

Gbthimo. 
Argument. 


(a)  6  Bing.  437. 

(b)  2nd  Edition,  pp.  74,  75,  81. 

(c)  3.  Ad.  &  Ell.  75. 

(d)  3  Esp.  11. 
VOL.   II.    . 


(e)  Bull.  N.  P.  34. 
(/)  7  Ell.  &  Bl.  237. 
((/)  4  Ad.  &  Ell.  884. 


M  M 
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turos,  are  removable  by  a  tenant  is^  that  they  are  Tvithin 
the  class  of  ornamental  fixtures ;  but  a  greenhouse  with 
brick  walls  built  into  the  ground  cannot,  as  a  whole,  be 
treated  as  an  ornamental  adjunct  to  anything ;  and  if  it  is 
suggested  that  the  foundation  walls  may  be  left  and  the 
frames  removed,  the  answer  is,  that  the  frames  and  the 
walls  are  parts  of  one  thing,  and  that  you  cannot  in  any 
case  remove  half  a  chattel  in  the  character  of  an  ornamental 
fixture.  The  ornamental  fixture  to  be  removable  must  be 
a  complete  thing  in  itself.  The  Dvich  Bam  case  is  wholly 
inapplicable.  It  was  a  case  of  trade  fixtures,  or  at  least  so 
treated. 


Then,  as  to  Martin  v.  Roe,  the  whole  decision  turns 
upon  the  distinction  between  the  case  of  successive .  in- 
cumbents, and  that  of  landlord  and  tenant.  There  is 
nothing  in  common  between  the  two. 


June  16M.        ViCE-ChANCELLOR  SiR  W,  PaGE  WOOD  : — 

Judymenu  ^£\^q  question  in  this  case  is,  whether  the  Defendants,  who 

represent  the  interest  of  a  former  occupier  of  a  house  and 
garden  at  Pontneivydd,  are  entitled  to  remove  certain 
structures  claimed  as  fixtures  by  the  owners  of  the  freehold. 
They  consist,  for  the  most  part,  of  erections  in  the  garden, 
which  are  not  attached  to  the  house.  There  is  a  green- 
house, a  vinery,  a  brick  and  stone  building  called  a  propa- 
gating house,  and  a  melon  pit,  and  other  similar  pita 

It  has  surprised  me  to  find  how  meagre  the  authorities 
are  upon  the  subjecti  possibly  for  the  reason  that  the  law 
is  considered  to  be  settled.  The  cases  chiefly  relied  on 
were  Martin  v.  Roe  (a)  on  the  one  side,  and  Buckland  v. 

(a)  7  Ell.  &  B.  237. 
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Butterfidd  (a)  on  the  other.  The  buildings  which  were 
the  subject  of  this  last  decision,  were,  in  most  respects, 
substantially  of  the  same  kind  as  those  in  dispute  in  the 
present  case.  We  have  here  a  greenhouse  standing  on 
brickwork  five  feet  high  at  the  back,  and  two  or  three  feet 
high  in  front ;  and  it  has  not  been  attempted  to  say  that 
such  a  building  can  be  treated  otherMrise  than  as  a  fixture, 
though  it  has  been  argued  that  it  is  a  fixture  removable  by 
a  tenant.  Then  there  is  a  vinery  nine  feet  high  at  the 
back,  with  vines  growing  in  it,  which  the  occupier,  not 
being  a  gardener,  is  clearly  not  entitled  to  remove.  There 
are  some  other  buildings  of  a  more  doubtful  character,  being 
pits  at  a  small  elevation  from  the  ground,  and  also  what  is 
called  a  propagating  house  built  of  brick  or  stone.  In 
Buckland  v.  Butterfield  the  conservatory,  which  was  held 
to  be  a  fixture  and  irrremovable,  stood  upon  a  brick  foun- 
dation fifteen  inches  high.  Prima  facie  this  case  appears 
to  be  rather  stronger  in  favour  of  treating  the  buildings  as 
fixtures  than  that  of  the  conservatory  in  Buckland  v. 
Butterfidd,  as  there  might  be  a  question  there  as  to 
whether  the  conservatory  was  not  an  ornamental  adjunct 
of  the  house,  whereas  these  buildings  are  affixed  not  to 
the  house,  but  to  the  garden. 

It  is  true  that  the  law,  originally  derived  from  old 
authorities  founded  on  the^notion  that  the  freehold  was  not 
to  be  touched,  has  been  much  relaxed  as  between  landlord 
and  tenant,  and  also  in  other  cases  in  favour  of  trade;  but 
this  principle  is  quite  different  from  that  which  formed 
the  ground  of  decision  in  Martin  v.  Roe.  If  the  state  of 
the  law  permitted  it,  it  would  seem  no  doubt  much  more 
satisfactory  to  apply  the  rule  laid  down  in  that  case  to  ques- 
tions arising  between  landlord  and  tenant ;  but  this  authority 
has  really  no  bearing  on  the  present  case.     Tlie  decision 


(a)  2  Brod.  &  Bing,  54. 
K  M  2 
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was,  that  it  was  waste  on  the  part  of  an  incumbent  to  erect 
buildings  which  he  was  not  bound  to  erects  as  by  so  doing 
he  might  subject  his  successor  to  liability  for  dilapidations; 
and  consequently  the  incumbent  and  his  executors  were  con- 
sidered entitled,  if  not  bound,  to  remove  such  erections.  It 
would  be  a  very  sensible  rule  in  all  cases  to  hold  that  every 
occupier  is  entitled,  and  bound  if  required,  to  remove  every- 
thing which  he  has  built,  and  to  restore  the  property  to  the 
condition  in  which  he  found  it;  but  whatever  maybe  the  case 
with  regard  to  an  incumbent,  that  is  not  the  law  applicable 
to  an  ordinary  tenancy.  Martin  v.  Eoe,  therefore,  appears 
to  have  no  application;  while  there  is  nothing  to  distinguish 
this  case  from  Buckland  v.  Butterfidd.  I  am  therefore 
bound  to  hold  that  all  these  erections,  which  are  undoubt- 
edly fixed  to  the  ground,  are  what  the  law  calls  fixtures 
and  are  not  removable. 


With  respect  to  the  boiler,  that  seems,  according  to  the 
authorities,  to  be  a  fixture.  It  is  not  like  a  pump,  easily 
removable.  The  question  as  to  the  hot  water  pipes  is  more 
doubtful  Although  they  are  used  as  the  means  of  circu- 
lating the  water  firom  the  boiler,  still  they  are  connected 
merely  by  screws,  and  might  .very  naturally  and  easily  be 
altered  from  time  to  time,  like  gas  fittings,  and  can  hardly 
be  treated  as  mere  adjuncts  of  the  boiler.  It  is  a  matter  of 
comparatively  small  importance  ;  but  I  think  upon  the  whole 
that  I  must  hold  the  pipes  to  be  removable  by  the  occupier. 

With  this  exception  tliere  will  be  a  perpetual  injunction 
against  the  removal  of  the  erections  claimed  by  the 
Plaintiffs.     The  costs  will  follow  the  event. 
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1861. 

Re  holmes.  iVor.i5tt,i9rt. 

TPMions  of 
HIS  case  came  on  upon  the  demurrer  of  the  Attiyimey-  R^ght  -4c*  (23 

OenercU  to  the  petition  of  right  of  J.  M.  Holmes  and  e.  34)— J«n#- 

others,  under  the  Petitions  of  Right  Act,  1860  (23  &  24  Vict.    *^^Z^ 

a  34).    The  petition  was  addressed  to  the  Queen's  Most  -^VTiere  land  in 

Excellent  Majesty,  and  the  material  statements  were  to  the  *  colony  is 
•*      •'^  vested  m  the 

following  effect : —  Qaeen  by  a 

Colonial  Act 
for  the  public 

The  object  of  the  petition  was  to  obtain  the  restoration  ^^[^^.u^S^^ 

to  the  suppliants  of  so  much  of  the  land  situate  within  or  tiUons  of  Right 

near  to  the  city  of   Ottawa,  late    Bytown,  in    Upper  not  give  juns- 

Canada,  formerly  taken  by  Her  Majesty's  Ordnance  De-  STofVhw. 

partment  from  the  predecessors  in  title  of  the  suppliants  ^^^y  ^  «'»'«f- 

,  ^^^^  tain  proceed- 

imder  the  authority  of  the  Rideau  Canal  Act  for  the  uses  ings  against  the 
of  the  said  canal,  as  had  not  been  used  for  that  purpose.        trustee  of  such 

land  present 
within  the 

By  two  grants  from  the  Crown,  dated  May  20th,  1801,  Jynsdiotionof 
•L  °  •'  '  '   the  Court, 

and  June  10th,  1801,  certain  tracts  of  land,  including  the      bj  a  Canal 

land  in  question,  were  granted  to  Orace  M' Queen.  j^cflulT' 

tureof  Canada, 
land  taken  for 

On  February  17th,  1827,  an  Act  of  the  Provincial  Par-  a  canal  was 
llament  of  the  then  province  of  Upper  Canada  (8  Geo.  4,  Queen.   Bj  a 
c.  1),  known  as  the  Rideau  Canal  Act,  was  passed,  which  ^^i  Act  the  *°" 
recited  that    His    Maiesty    had    been  pleased  to  direct  landsot^en 

•^       •'  ^  was  vested  in 

measures  to   be   immediately  taken  tmder   the  superin-  the  officers  of 
tendence  of  the  proper  military  department  for  constructing  Ordnance;  and 

it  was  enacted 

that  so  much  of 

the  land  taken  as  had  not  been  used  for  the  canal,  should  be  restored  to  the  owners.     Bj  a 

third  Provincial  Act  the  lands  were  revested  in  the  Queen  for  the  purposes  of  the  colony,  and 

subject  to  future  colonial  legislation. 

To  a  petition  of  right  by  suppliants  claiming  the  restoration  of  certain  lands  taken  for  the 
canal  from  their  pre<{poessors  in  title,  but  not  used,  a  demurrer  wai  allowed  on  the  ground  that 
the  Courts  of  this  country  had  no  jurisdiction. 
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^2^^1l.  the  said  proposed  canal,  and  that  the  same  would  tend  to 
Re  Holmes,    the  security  of  the  province,  and  promote  its  agricultural 

Staument.  and  Commercial  interests ;  and  that  it  was  therefore  expe- 
dient to  provide  by  law  any  necessary  facility  for  the  pro- 
secution of  the  work ;  and  empowered  the  oflScer  employed 
by  His  Majesty  to  superintend  the  said  work,  to  explore 
the  country,  to  enter  on  the  lands  of  any  person  or  persons 
to  siirvey  and  set  out  such  parts  as  he  should  think  neces- 
sary and  proper  for  making  the  canal,  locks,  and  other 
works,  and  to  construct  the  said  canal,  locks,  and  other 
.  works,  as  he  should  think  requisite  and  convenient  for  the 
purposes  of  the  navigation,  and  to  maintain,  repair,  and 
alter  the  same,  and  also  to  construct^  make,  and  do  all  other 
matters  and  things  which  he  should  think  necessary  and 
convenient  for  the  making,  effecting,  preserving,  improving, 
completing,  and  using  the  said  canal,  in  pursuance  and 
within  the  true  meaning  of  this  Act,  doing  as  little  damage 
as  might  be  in  the  execution  of  the  several  powers  to  him 
granted. 

By  the  2nd  section  power  was  given  to  the  said  officer, 
after  any  lands  should  have  been  set  out  and  ascertained  to 
be  necessary  for  making  and  completing  the  said  canal  and 
other  purposes  and  conveniences  before  mentioned,  to  con- 
tract, compound,  compromise,  and  agree  with  all  persons 
for  themselves,  or  as  trustees  for  persons  under  disability,  or 
others  who  should  occupy,  be  possessed  of,  or  interested  in 
any  lands  set  out  or  ascertained  as  aforesaid,  for  the  absolute 
surrender  to  His  Majesty,  his  heirs  and  successors,  of  so 
much  of  the  said  land  as  should  be  required,  or  for  the 
damages  which  they  might  reasonably  claim  in  consequence 
of  the  canal  and  works  being  cut  and  constructed  on  their 
lands. 

By  the  3rd  section  it  was  enacted,  that  such  parts  or 
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portions  of  land  or  lands  covered  with  water,  as  might  be  1861. 
BO  ascertained  and  set  out  by  the  officer  employed  by  His  r^  Holmbs. 
Majesty  as  necessary  to  be  occupied  for  the  purposes  of 
the  said  canal,  and  also  such  parts  as  might,  upon  any 
alteration  or  deviation  from  the  line  originally  laid  out  for 
the  canal,  be  ascertained  and  set-out  as  necessary  for  the 
purposes  thereof,  should  be  for  ever  thereafter  vested  in 
His  Majesty,  his  heirs,  and  successors. 

The  4th  section  enacted,  that,  if  before  the  completion  of 
the  canal  through  the  lands  of  any  person  no  voluntary  agree- 
ment should  have  been  made  as  to  the  amount  of  compensa- 
tion to  be  paid  for  damages  according  to  the  provisions  of  this 
Act,  the  officer  superintending  the  work  should  at  any  time 
after  the  completion  of  such  portion  of  the  canal,  upon  the 
notice  or  request  in  writing  of  the  proprietor,  appoint  an 
arbitrator  to  meet  the  claimant's  arbitrator,  and  they,  with 
a  third  arbitrator  to  be  appointed  by  them,  should  make 
their  award  of  the  amount  of  damages  to  be  paid  to  such 
claimant. 

By  other  clauses,  provisions  were  made  for  an  assessment 
by  a  jury  in  case  of  dissatisfaction  with  such  award. 

By  the  9th  section,  it  was  enacted,  that^  in  estimating  the 
claim  of  any  individual  to  compensation  for  property 
taken,  or  for  damage  done,  under  the  authority  of  this 
Act,  the  arbitrator' or  jury  assessing  such  damages  should 
take  into  their  consideration  the  benefit  likely  to  accrue  to 
such  individual  from  the  construction  of  the  canal,  by  en- 
hancing the  value  of  his  property  or  producing  other  ad- 
vantages ;  provided  always,  nevertheless,  that  it  should  not 
be  competent  to  any  arbitrators  or  jury  to  direct  any  in- 
dividual claiming  as  aforesaid  to  pay  a  sum  in  consideration 
of  such  advantages  over  and  above  the  amount  at  which 
the  damages  of  such  individual  should  be  estimated. 

The  officer  appointed  to  execute  the  powers  of  the  Act 
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was  Lieutenant- Colonel  John  By;  and  he  set  ont  and  ascer- 
tained part  of  the  lands  granted  to  Mra  M'Queen,  amount- 
ing to  1  ]  0  acres,  as  necessary  for  making  and  completing 
the  canal^  and  other  purposes  and  conveniences  mentioned 
in  the  Act. 

Adjoining  land,  belonging  to  Nicholas  Sparks,  was  also 
set  out  and  taken ;  and  a  considerable  portion  thereof, 
which  was  not  used  for  the  canal,  had  since  been  restored 
to  him,  as  hereinafter  mentioned. 

After  the  passing  of  the  Act,  Mrs.  M'Queen  died  intestate, 
leaving  her  husband,  and  her  eldest  son  and  heir-at-law, 
William,  M'Queen,  her  surviving. 

By  a  deed  dated  January  31, 1832,  the  husband  released 
all  his  interest  in  the  said  tracts  of  land  to  William 
M*Que&n. 

By  a  deed  dated  February  6,  1832,  and  made  between 
WiUiam  M'Queen  of  the  one  part,  and  the  said  Colonel 
By  of  the  other  part,  the  tracts  of  land  comprised  in  the 
two  grants  were  conveyed  to  the  use  of  Colonel  By  in  fee, 
by  the  original  description  and  acreage  of  the  parcels,  as 
contained  in  the  Crown  grants,  together  with  the  appur- 
tenances, and  all  the  estate,  right,  title,  interest,  claim, 
property,  and  demand  whatsoever,  either  at  law  or  in  equity 
of  the  said  William  M' Queen,  of,  to,  or  out  of  the  same 
and  every  part  thereof. 

No  exception  or  reservation  to  the  said  William 
M'Queen  of  any  part  of  the  said  tracts  of  land,  or  of  any 
estate  or  interest  therein,  was  contained  in  the  said  convey- 
ance ;  but,  on  the  contrary,  it  was  intended  to  pass,  and 
actually  did  pass  to  Colonel  By,  all  his  estate  and  interest 
whatsoever. 
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The  Rideau  Canal  was  completed  and  opened  for  traffic 
throughout  in  the  month  of  May,  1832. 

Colonel  By  died  on  February  1, 1836,  having  devised  his 
Canada  estates  to  trustees  upon  certain  trusts,  under  which 
the  said  Canada  estates  had  now  become  vested  in  tl'ie 
suppliants. 

On  April  20th,  1836,  an  Act  of  the  Provincial  Parliament 
of  Upper  Canada  (6  WUL  4,  a  16)  was  passed,  for  the  pur- 
pose of  altering  and  amending  the  Rideau  Canal  Act ;  and 
thereby  it  was  enacted  in  effect,  that  persons  claiming 
compensation  for  damages  done  to  their  lands  on  the 
Rideau  Canal,  should  not  be  debarred  from  receiving  such 
compensation  by  reason  of  their  having  acquired  title  after 
the  commencement  of  the  works  under  a  purchase  made 
before  such  commencement,  provided  such  persons  were  the 
real  owners  of  the  property  damaged,  and  had  not  acquired 
the  same  for  the  purpose  of  preferring  such  claim;  and 
provided  also,  that  when  the  former  owner  had  compromised 
or  waived  his  claim,  or  been  satisfied  therefor,  the  assignees 
should  not  be  entitled  to  compensation ;  and  that  in  ail 
cases  of  a  sale  of  property  after  the  commencement  of  the 
works,  the  compensation  should  be  made  either  to  the 
former  owner,  or  to  the  assignee,  as  might  appear  just  to  the 
arbitrators  under  the  facts  proved 

No  payment  or  compensation  was  ever  made  to  Grace 
McQueen,  WiUiam  M'Queen,  or  Colonel  By. 

In  1840,  the  trustees  of  the  will  of  Colonel  By  petitioned . 
the  Government  of  Upper  Caruxda  for  compensation  for 
the  land  taken  and  actually  used  for  the  canal;  and  upon 
an  arbitration  it  was  awarded,  that,  by  reason  of  the  en- 
hanced value  of  the  property,  they  were  entitled  to  no  com- 
pensation; and  the  award  was  subsequently  confirmed  by  a 
jury. 

On  December  9th,  1843,  an  Act  of  the  Provincial  Parlia- 
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1861.  ment  of  Canada  (then  united  into  one  province)  (7  Vict,  c 
Rb^lmm.  l^)»  called  "The  Ordnance  Vesting  Act/*  was  passed;  and 
thereby  the  lands  and  real  property  therein  mentioned , 
including  the  Mideau  Canal  and  the  lands  and  works 
belonging  thereto,  were  vested  in  the  principal  officers  of 
Her  Majesty's  Ordnance  in  Orea^  Britain,  subject  to  the 
provisions  of  the  Act^  and  in  trust  for  the  service  of  the  said 
department.  The  29th  section  enacted  ''that  all  lands 
taken  from  private  owners  at  Bytown  under  the  authority 
of  the  Midea/u  Canal  Act  for  the  uses  of  the  canal,  which 
have  not  been  used  for  that  purpose,  be  restored  to  the 
party  or  parties  from  whom  the  same  were  taken." 

After  the  passing  of  this  Act,  Nicholas  iSparkea,  the 
proprietor  of  land  adjoining  that  of  the  suppliants,  part  of 
which  had  been  taken  for  the  canal,  applied  for  restoration 
of  the  unused  portion ;  and  thereupon  an  Act  of  the  Pro- 
vincial Parliament  (9  Vict.  c.  42)  was  passed  "  To  explain  a 
certain  provision  of  the  Ordnance  Vesting  Act,  and  to  re- 
move certain  difficulties  which  have  occurred  in  carrying 
the  said  provision  into  eSecV 

This  Act  recited  the  29th  section  of  the  Ordnance 
Vesting  Act,  and  that  doubts  had  arisen  as  to  the  meaning 
of  it,  and  enacted  that  the  said  proviso  should  be  con- 
strued to  apply  to  all  the  land  taken  from  Nicholas  Sparks, 
except  the  actual  site  of  the  canal  and  certain  adjoining 
land  ;  and  that,  notwithstanding  an  Act  of  the  Snd  Vict.,  to 
limit  the  period  for  claims  for  damages  already  occasioned 
by  the  construction  of  the  Rideau  Canal,  all  the  land  to 
which  the  said  proviso  was  applicable  should,  if  retained  by 
the  principal  officers  of  Her  Majesty's  Ordnance  under  the 
provisions  of  this  Act,  be  paid  for  by  them  as  in  this  Act 
provided ;  and  any  parts  not  so  retained  should  be  and  the 
same  were  thereby  declared  to  be  absolutely  revested  in 
Sparks  or  the  parties  respectively  to  whom  the  same  might 
have  been  conveyed  by  him  before  the  10th  of  May,  1846, 
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such  conveyanoes  not  to  be  invalidated  by  want  of  poBsession 
in  Sparksy  or  by  adverse  possession  by  the  said  principal 
officers. 

On  June  19th,  1856,  an  Act  of  the  Provincial  Parliament 
(19  &  20  Vict  c.  45)  was  passed,  whereby,  after  reciting  the 
Ordnance  Vesting  Act,  it  was,  by  the  6th  section,  enacted 
thatj  from  and  after  the  passing  of  the  Act,  all  the  lands  and 
other  real  property  comprised  in  the  2nd  schedule  to  the 
Act  (including  the  Rideau  and  Ottawa  Canals,  and  the 
blockhouses  and  adjuncts  of  the  canals),  which  were  vested 
in  the  principal  officers  of  Her  Majesty's  Ordnance,  and 
used  or  occupied  for  the  service  of  the  department,  by  what- 
ever mode  of  conveyance  the  same  should  have  been  so 
purchased  or  taken,  either  in  fee  or  for  any  life  or  lives, 
or  any  term  or  terms  of  years,  or  any  other  or  lesser 
interest,  and  all  erections  thereon,  with  the  rights,  members, 
easements,  and  appurtenances  to  the  same  belonging, 
should,  by  virtue  of  this  Act,  be  and  become  and  remain 
and  continue  absolutely  vested  in  Her  Majesty  the  Queen, 
"  for  the  benefit,  use,  and  purposes  of  this  province,  according 
to  the  respective  nature  and  quality  of  the  said  lands  and 
other  real  property,"  and  should  be  subject  to  the  provisions 
of  the  Provincial  Act  of  the  16th  Vict  for  amending  the 
law  of  sale  and  settlement  of  public  lands,  and  any  further 
provisions  which  the  legislature  of  this  province  might, 
from  time  to  time,  enact  in  respect  thereof,  and  should  be 
held,  used,  conveyed,  and  dealt  with  accordingly,  but  subject 
nevertheless  to  all  sales,  agreements,  lease  or  leases,  agree- 
ment or  agreements  for  lease  already  entered  into  with  or  by 
the  principal  officers  of  Ordnance  or  any  person  authorised 
by  them  to  exercise  the  powers  of  the  Ordnance  Vesting  Act. 

And  the  said  Act  contained  the  following  proviso  : — 

Sect,  7.  "  Provided  always,  and  be  it  further  enacted, 
that  nothing  herein  contained  shall  be  taken  to  affect  the 
rights  of  any  parties  claiming  any  of  the  lands,  buildings, 
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or  other  property  referred  to  in  the  next  preceding  section 
and  in  the  said  2nd  schedule;  and  that  all  actions  now 
pending  against  the  said  principal  oiScers  in  relation 
thereto  may  be  proceeded  with  to  final  judgment  in  the 
name  of  the  said  principal  ofBcers,  and  as  if  the  appoint- 
ment of  the  said  principal  ofBcers  had  not  been  revoked  by 
Her  Majesty;  and  it  shall  be  lawful  for  Her  Majesty's  Attor- 
ney-General to  appear  in  any  such  case  on  behalf  of  the 
Crown,  and  the  Crown,  and  all  other  persons  whatsoever, 
shall  be  bound  by  the  final  judgment  of  the  Court  in  which 
such  suit  may  have  been  commenced/' 

In  July,  1866,  .a  memorial  was  presented  by  C.  W.  By 
to  the  Governor-General  of  British  North  Atnerica  in 
Council,  praying  for  restoration  of  the  unused  part  of  the 
land  taken  from  Mrs.  McQueen's  estate. 

The  suppliants  had  since  become  the  only  persons  in- 
terested in  Colonel  By'a  Canada  estates,  and  claimed  to 
be  entitled  to  restoration  of  the  110  acres  so  taken  as  afore- 
said, except  the  portion  used  for  the  purposes  of  the  canal, 
being  not  more  than  twenty  acres  ;  but  their  title  was  de- 
nied on  the  part  of  the  Provincial  Government,  who  were 
selling  part  thereof,  and  intended  to  sell  the  whole,  and 
apply  the  proceeds  to  their  own  purposes. 

The  petition  prayed  that  so  much  of  the  parcels  of  the 
said  grants  of  the  20th  of  May  and  the  10th  of  June,  1801, 
as  was  formerly  taken  for  the  use  of  the  canal,  but  was  not 
used  for  that  purpose,  might  be  restored  and  revested  in 
the  suppliants,  according  to  their  rights  and  interests  in 
the  same. 

To  this  petition  the  Attomey-OeTieral  demurred. 


Argument.  Tlie  Solicitor 'General,  Sir  Hvyk  Caima,  Q.C.,  and  Mr. 

WickeTUi,  for  the  demurrer: — 


CASES  IN  CHANCERY.  586 

The  petition  is  wrong  in  point  of  form,  and  ought  to 
have  been  under  the  old  practice,  the  case  not  being  within 

the  Act  of  1860.  *  Argument 

But  apart  from  any  technical  objections,  there  is  no  juris- 
diction in  this  Court  to  entertain  the  question. 

The  suppliants  do  not  profess  to  base  their  right  on  con- 
tract, but  they  say  that  a  foreigft  Act  of  Parliament  (for 
Canada  is  for  all  judicial  purposes  a  foreign  country)  directs 
that  in  certain  events  lands  in  that  foreign  country  ''  shall 
be  restored  to  the  party  or  parties  from  whom  the  same 
were  taken." 

Now,  assuming  this  case  to  be  so  &r  made  out  as  to 
bring  the  lands  in  question  within  the  proviso,  and  sup- 
posing also  that  the  question  were  between  subject  and 
subject,  still  the  remedy  would  be  only  by  mandamus  in 
the  courts  of  Camuda  to  give  effect  to  the  provision3  of  a 
provincial  statute.  There  can  be  no  relief  in  such  a  case 
in  this  country,  and  still  less  can  this  Court  interpose,  be- 
cause the  right,  if  anything,  is  a  legal  right  under  the  Act 
of  Parliament  There  has  been  no  conveyance  to  vest  the 
legal  estate  in  the  Crown  or  previously  in  the  Ordnance 
officers ;  and  the  enactment,  that  the  lands  be  restored,  is 
not  a  direction  that  they  shall  be  reconveyed,  nothing 
being  necessary  except  the  surrender  of  possession.  There 
is  nothing  in  the  case  at  all  analogous  to  those  decisions  by 
which  this  Court,  acting  in  personam  against  a  party  to  a 
contract,  has  decreed  the  performance  of  such  contmct, 
although  it  related  to  land  in  a  colony.  Even,  therefore, 
between  subject  and  subject,  there  would  be  no  jurisdiction ; 
and  if  the  Act  of  1 860  were  applicable,  which  enables  a 
subject  to  proceed  against  the  Crown  in  like  manner  as 
against  a  subject,  it  follows  that  there  would  be  no*remedy 
against  the  Crown. 

Further,  the  petition  is  framed  on  the  assumption  that 
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the  Crown  is  a  trustee  of  these  lands^  for  the  purpose  of 
restoriug  them.  There  is  nothing  in  the  Provincial  Act  to 
make  the  Crown  in  any  sense  a  trustee  for  the  suppliants. 
It  directs  that  the  lands  vested  in  the  Crown  shall  be  held 
for  the  benefit,  use,  and  purposes  of  the  province  of  Canada  ; 
but  that  merely  points  out  that  the  Crown  takes  in  capacity 
of  sovereign  of  Canada,  and  does  not  constitute  a  trust  such 
as  this  Court  can  deal  with.  The  Crown*  cannot  be  a 
trustee  at  all;  but,  if  it  could,  the  trust  here  would  be  for 
the  province,  and  not  for  the  owners  of  the  land. 

If  all  these  difficulties  were  got  over,  the  persons  entitled 
to  claim  the  restoration  would  be  the  representatives  of  WU- 
liam  M'Queen,  and  not  those  who  claim  under  Colonel  By, 
The  conveyance  of  1832  passed  all  the  interest  which 
William  M'Queen  had  in  the  land,  but  it  could  not  pass 
an  interest  which  was  only  created  by  a  long  subsequent 
Act  of  Parliament  in  favour  of  "  the  party  or  parties  from 
whom  the  land  was  taken."  The  suppliants  are  not  such 
parties. 

[They  cited — Ex  parte  Pollard  (a),  Penn  v.  Lord 
Baltimore  (6),  Clayton  v.  Attorney-Oeneral  (c),  Story 
on  Conflict  of  Laws  (cZ).] 

Mr.  Giffard,  Q.C.,  Mr.  W.  W.  Cooper y  and  Mr.  ffanson, 
for  the  suppliants  : — 

There  is  no  pretence  for  questioning  our  derivative  title. 
All  the  land^  including  that  taken  for  the  canal,  was  con- 
veyed to  Colonel  By,  together  with  all  the  interest  otWiUiam, 
M*  Queen,  This  must  pass  every  right  which  is  recognised 
by  a  subsequent  Act  of  Parliament  as  belonging  to  the 
owners  of  the  land  at  the  time  when  it  was  taken.  The 
proviso  of  the  Act  of   1843  cannot  be  read  as  a  mere 

(a)  Mont.  &  Ch.  239,  250.  (6)  1  Yes.  sen.  443. 

(c)  1  C.  P.  Cooper,  97.  (rf)  Sects.  542—545. 
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gratuitous  act  of  bounty  to  certain  persons,  but  as  a  re-         isei. 
cognition  of  an  equitable  right  belonging  to  the  owners  of    re  Holmes. 
the  land  as  such,  to  have  the  unused  portions  restored ;  and      Argument. 
such  an  equity,  thus  confirmed  by  a  later  Act  of  Parlia- 
ment, must  enure  for  the  benefit  of  those  on  whom  the 
title  to  the  land  has  devolved. 

Then,  as  to  the  question  of  jurisdiction,  I  admit  that  this 
Court  cannot  make  a  decree  in  rem  as  to  land  in  Comada  ; 
but  the  present  proceeding  by  petition^  like  a  bill  to  enforce 
a  contract  or  a  trust,  or  a  bill  to  settle  boundaries  and  get  a 
conveyance,  is  a  proceeding  in  personam,  and  within  the 
jurisdiction  wherever  the  subject  matter  may  be  locally 
situated.  If  the  contracting  Defendant  or  the  trustee  is 
here,  that  is  sufficient  to  give  the  Court  jurisdiction.  The 
Crown  is  here,  and  under  the  Act  of  1860  the  same  relief 
may  be  had  as  if  the  land  had  been  vested  in  a  private 
trustee,  upon  trust  to  restore  it  (in  the  events  that  have 
happened)  to  the  suppliants. 

On  the  question  of  jurisdiction,  we  are  within  the  prin- 
ciple of  Penn  v.  Lord  Baltimore. 

[The  Vice-Chancellor  referred  to  Lord  Lariffdale'a  ob- 
servations in  Bunbui^  v.  Bunbury  (a),  and  observed  that 
Penn  v.  Lord  Baltimore  was  a  case  of  contract.] 

Mr,  Oiffard. — There  is  no  substantial  difference  between 
an  Act  of  Parliament  vesting  land  in  the  Crown  with  a 
proviso  for  reconveyance,  and  a  contract  between  two  sub- 
jects. The  Petitions  of  Right  Act,  1860,  removed  all  diffi- 
culty by  reason  of  the  Crown  being  the  party  proceeded 
against,  by  enabling  the  suppliant  to  proceed  as  against  a 
subject. 

[The  Vicb-Chancellor— They  say  that  would  be  by 

(a)  1  Beav.  326. 
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1861.         mandamus  in  Vanada,  and  further  thai  the  Act  of  1860 
RbUouibs.    ^^^  ^^*  *PP^y> b^^  ^^^^  y^^  ought  to  have  followed  the  old 

Mr.  GiffarcL — The  Act  gives  us  the  option  of  pro- 
ceeding either  under  the  old  or  the  new  practice.  If  we 
were  asking  for  execution  the  remedy  might  be  only  in 
Canada,  but  this  Court  has  jurisdiction  to  determine  our 
rights  as  against  the  Crown.  The  essence  of  the  case  is 
merely  this : — ^The  Crown,  whether  technically  called  a 
trustee  or  not,  is  in  the  position  of  a  trustee,  having  lands 
vested  in  it,  which  we  have  an  equitable  right  to  have  re- 
stored. By  the  Act  of  1856,  the  Crown  was  made  a 
trustee  almost  in  terms  for  the  purposes  of  the  province, 
one  of  these  purposes  being  the  restoration  of  unused  land. 
If  it  were  a  subject  who  held  the  lands,  we  should  ask  in 
this  Court  for  a  conveyance  from  our  trustee.'  Being  the 
Crown,  we  ask  by  petition  of  right  for  a  grant.  The  ob- 
ject is  to  give  effect  to  a  trust  by  a  proceeding  in  personam. 
The  Crown,  the  trustee,  is  present,  and  that  gives  the 
Court  jurisdiction. 

[They  cited  TuRoch  v.  Hartley  (a),  Innea  v.  MUcheU  (6), 
Kildare  v.  Eustace  (c),  Cranstovm  v.  Johnston  (d),] 

The  SoUcitor-Oeneral,  in  reply : — 

The  words  of  the  Petitions  of  Right  Act,  1860,  are  quite 
conclusive  against  this  petition.  They  enable  the  suppliant 
to  proceed  as  against  a  subject,  and  in  this  case  there  would 
be  no  jurisdiction  in  this  Court  against  a  subject  to  make 
an  order  for  the  restoration  of  lands  in  Canada  pursuant 
to  a  Provincial  Act  of  Parliament     A  subject  could  only 

(fl)  1  Y  &  C.  114.  (c)  1  Vem.  419. 

(b)  4  Drew.  57 ;  S,  C,  on  ap-  (d)  3  Ves.  170,  182. 

peal,  1  D.  G.  &  J.  423. 
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sue  for  such  a  purpose  in  the  courts  of  Canada;  and  though 
they  say  they  do  not  ask  for  execution,  they  do  ask  that  the 
land  may  be  restored  and  revested,  for  which  purpose  the 
thing,  and  the  only  thing  wanted,  is  possession,  no  recon- 
veyance being  necessary.  There  is  no  ground  for  supposing 
the  courts  of  Canada  defective,  and  this  Court  will  not 
assume  that  to  be  the  case. 

Then,  they  say,  the  Crown  is  a  trustee.  The  Crown 
cannot  be  a  trustee ;  and  if  it  were,  the  trust  is  for  the  pro  - 
vince,  not  for  these  claimants.  The  Act  does  no  more  than 
vest  this  land  in  the  Crown  as  part  of  the  public  property 
of  Canada;  and  you  might  as  reasonably  call  the  Crown  a 
trustee  of  all  the  public  property  held  by  hereditary  right 
in  this  country,  which  it  may  be  in  a  certain  qualified 
sense,  but  not  so  as  to  give  any  claimant  against  it  a  right 
to  proceed  as  a  cestui  que  trust,  when  in  fact  the  claim  is 
under  a  title  alleged  to  be  paramount  to  the  Crown. 

Again,  they  say  their  right  was  equitable  as  against  the 
Ordnance  officers.  It  was  not  so  ;  whatever  right  there  was, 
was  legal.  There  was  no  conveyance  to  the  Ordnance 
officers,  and  no  re-conveyance  is  necessary  to  revest  the  land. 
Where  land  is  restored  the  law  restores  it,  and  Spark's  Act 
was  a  declaration  to  this  effect  in  that  particular  case. 

Even  if  some  deed  or  act  of  restitution  were  required, 
clearly  the  remedy  would  be  by  mandamus,  and  not  in  a 
Court  of  equity :  Adams  v.  London  and  BlackwaU 
Railway  (a). 

Some  analogy  was  suggested  to  a  suit  to  settle  bound- 
aries; but  the  Court  does  not  entertain  such  a  suit  unless  it 
sees  a  duty  on  one  side  to  maintain  such  boundaries  ;  and 
here  it  would  be  impossible  for  this  Court  to  determine  what 
land  was  required  for  the  purposes  of  the  cauaL  There 
is  a  suggestion  of  an  intended  sale  of  the  land,  but  the  Court 
will  not  act  on  that  alone:  Davenport  v.  Davenport  (b), 

(a)  2  Mc.  &  G.  118.  (b)  7  Hare,  217. 

VOL.   II.  N  N 
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1861.  Moreover,  the  suppliants  have  shown  no  title,  wliich^  if 

Rb  Holmes,    in  any  one,  is  in  the  representatives  of  Orace  M'Queen. 

Argument,  j^.  j^  pjain,  too,  that  the  Act  passed  to  restore  Spa/rk's 

land,  excluded  any  other  claimant^  and  finally  closed  the 
question. 


JudgmetU.        ViCE-CHANCELLOR  SiR  W.   PAGE  WOOD  :— 

The  question  in  this  case  is  raised  by  the  demurrer  of 
the  Crown  to  a  petition  of  right  of  several  persons 
claiming  title  under  Colonel  By  to  certain  lands  in 
Canada.  The  substantial  object  of  the  petition  is,  to 
try  the  question  of  right  between  the  suppliants  and 
the  Crown  to  certain  lands  in  Canada,  which  were 
originally  taken  for  the  purposes  of  the  Mideau  Canal 
Act  (a  provincial  statute),  and  which,  not  being  wanted  for 
the  canal,  are  required  by  a  subsequent  colonial  statute  to 
be  restored  to  the  proprietors  from  whom  they  were  taken. 

By  a  third  colonial  statute  it  was  enacted,  that  aU 
the  lands  taken  for  the  canal  which  had  by  force  of  the 
previous  Acts  been  vested  in  the  principal  officers  of 
Ordnance,  should  by  virtue  of  that  Act  become  and  remain 
vested  in  the  Queen  for  the  benefit,  use,  and  purposes  of  the 
province,  and  should  be  subject  to  the  provisions  of  a 
colonial  Act  of  the  J  6th  of  the  Queen,  relating  to  the  sale 
of  public  lands,  and  to  any  further  provisions  which  the 
legislature  of  the  province  might  enact  from  time  to  time, 
and  should  be  held^  used,  conveyed^  and  dealt  with  accord- 
ingly, but  subject,  nevertheless,  to  sales,  leases,  and  agree- 
ments already  entered  into  by  the  Ordnance  officers.  This 
Act  contained  a  proviso  that  nothing  therein  contained 
should  afiect  the  rights  of  any  persons  claiming  any  of  the 
said  lands. 
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It  is  alleged  by  the  petition  that  the  land  in  question  is 
part  of  the  lands  comprised  in  the  last-mentioned  statute. 

The  demurrer  on  the  part  of  the  Crown  was  argued  mainly 
upon  the  ground  that  the  question  raised  related  to  lands 
out  of  the  jurisdiction  of  this  Court,  and  that  the  case  was 
one  in  which  no  court  in  this  country  would  take  upon 
itself  to  determine  the  rights  of  the  parties. 

The  suppliants  insist  that  they  are  entitled  to  have  their 
suit  entertained  by  virtue  of  the  23rd  &  24th  Yict.  a  34, 
the  Petitions  of  Right  Act,  1860. 

The  1st  section  of  that  statute  enacts,  that  a  petition  of 
right  may  be  intituled  in  any  one  of  the  superior  Courts  in 
which  the  subject  matter  of  such  petition  would  have  been 
cognizable,  if  the  same  had  been  a  matter  in  dispute  between 
subject  and  subject. 

The  argument  founded  upon  this  enactment  was  to  this 
effect :  Considering  that  no  direct  remedy  in  rem  could 
be  given  in  this  Court  as  to  land  in  Canada,  it  is  said  that, 
according  to  a  series  of  authorities,  of  which  Penn  v.  Lord 
Baltimore  is  the  leading  case,  where  a  question  is  raised 
with  reference  to  land  in  a  foreign  country,  in  such  a  manner 
as  merely  to  call  upon  the  Court  to  determine  or  enforce 
some  right  by  a  decree  in  personam,  the  Court  has  jurisdic- 
tion to  interfere ;  and  it  is  suggested,  that,  upon  obtaining  a 
declaration  or  decree  against  the  Crown  in  personam  here, 
the  suppliants  would  acquire  the  right  through  that  decree, 
to  which  a  foreign  Court  would  give  eflFect  It  is  asked, 
accordingly,  that  this  Court  should  direct  a  conveyance  to 
be  made  in  accordance  with  the  provisions  of  the  provincial 
statute. 

That  appears  to  be  the  substantial  point  in  the  case ;  and 
I  think  it  must  be  decided  adversely  to  the  suppliants. 

It  was  argued,  that  the  Crown  was  a  trustee  of  this  land, 

N   N   2 
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1861.  and  was  bound  to  restore  it  to  the  owners  ;  but  to  sustain 
Re  Holmes,  the  contention,  the  word  'restore' must  be  read  as  signifying 
Judment  something  more  than  the  mere  surrender  of  the  possession, 
and  implying  a  grant.  If  that  were  so  understood,  and  if 
the  claim  were  made  against  a  subject  or  a  body  of  trustees 
in  this  country,  there  might  be  a  decree  directing  them  to 
execute  a  conveyance.  On  this  ground  it  is  contended,  that 
the  Queen  may  be  regarded  as  a  trustee  present  in  this 
country,  and  that  a  like  decree  may  be  made  against  the 
Crown. 

Now  the  construction,  which,  for  the  purpose  of  this 
argument,  it  is  necesssary  to  give  to  the  language  of  the 
statute,  is  certainly  a  very  strange  one.  The  fieicts  are 
these :  The  canal  was  made  for  a  great  public  purpose. 
Certain  land  was  taken  for  this  purpose,  and  when  ori- 
ginally taken  it  was  vested  in  the  Grown.  Subsequently, 
another  Act  vested  this  land  in  the  Ordnance  officers,  and 
directed  that  the  unused  laud  should  be  restored ;  and  still 
later,  a  third  statute  was  passed,  which  gave  reUef  to  one 
of  the  owners,  and,  according  to  the  contention  of  the 
SolicitoT'Oeneral,  closed  the  door  upon  all  other  claimants. 
After  this  the  canal  land  was  vested  by  another  Provincial 
Act  in  the  Queen  for  the  purposes  of  the  province,  and 
subject  to  the  future  legislation  of  the  Canadian  Parlia- 
ment. 

That  being  the  result  of  the  Canadian  legislation,  a 
statute  has  been  recently  passed  in  England,  to  which  the 
Canadian  Parliament  was  no  consenting  party,  by  virtue 
of  which  litigation  is  permitted  between  a  subject  and  the 
Crown  in  any  Court  competent  to  entertain  the  like  mat- 
ters as  between  subject  and  subject;  and  it  is  urged,  that, 
by  virtue  of  this  Act  and  of  the  presence  of  the  Crown,  it 
is  open  to  claimants  under  the  Canadian  statutes  to  which 
I  have  referred,  to  sue  the  Crown  in  this  Court  £s  a  trustee 
present  in  England,  and  so  to  draw  the  jurisdiction  over 
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this  purely  Canadian  matter  into  the  Courts  of  England. 
It  would  certainly  be  a  great  surprise  to  the  legislature  of 
Canada,  and  a  very  strange  doctrine  to  hold,  that  the  judgmem. 
Courts  of  tliis  country  could  acquire  jurisdiction  in  the 
manner  suggested  to  determine  rights  to  land  in  the 
colonies  in  opposition  to  the  provincial  legislature. 

In  the  observations  I  have  made,  I  have,  in  favour  of  the 
suppliants,  assumed  that  there  is  a  trust  to  re-convey  to 
them,  that  their  rights  are  not  merely  legal,  and  that  a 
Court  of  Equity  will  execute  a  trust  of  the  kind  with  re- 
ference to  land  in  a  foreign  country  ;  but  in  order  that  this 
may  be  so,  it  is  requisite  that  the  trustee  should  be  present 
in  this  country,  and  subject  to  the  operation  of  such  decree 
as  the  Court  may  make.  Now  it  is  said,  that  the  Queen 
is  present  here,  and  therefore  amenable  (by  virtue  of  the 
recent  Act)  to  the  jurisdiction  of  this  Court  But  it 
would  be  at  least  as  correct  to  say,  that,  as  the  holder  of 
Canadian  land  for  the  public  purposes  of  Canada,  the 
Queen  should  be  considered  as  present  in  Canada, 
and  out  of  the  jurisdiction  of  this  Court  This  alone 
supplies  a  sufficient  answer  to  the  argument  of  the  sup- 
pliants ;  and  without  entering  into  a  number  of  other  ques- 
tions which  the  case  involves,  it  is  enough  to  say,  that  when 
land  in  Canada  is  vested  in  the  Queen,  not  by  prerogative^ 
but  under  an  Act  of  the  Provincial  Legislature,  for  the 
purposes  of  the  province,  and  subject  to  auy  future  directions 
which  may  be  given  by  the  Provincial  Legislature,  I  hold, 
that,  for  the  purpose  of  any  claims  to  such  land  made  under 
the  provincial  statutes,  the  Queen  is  not  to  be  regarded  as 
within  the  jurisdiction  of  this  Court  I  wish  to  rest  my 
decision  on  the  broadest  ground,  that  it  was  not  the  object 
of  the  Petitions  of  Eight  Act  1860,  to  transfer  jurisdic- 
tion to  tliis  country  from  any  colony  in  which  an  Act  might 
be  passed  vesting  lands  in  the  Crown  for  the  benefit  of  the 
colony ;  and  upon  that  ground  I  allow  the  demurrer. 
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I  do  not  enter  into  the  questions — ^whether  the  proceeding 
is  in  proper  form ;  whether  mandamus  would  not  be  the 
appropriate  remedy;  or  whether  the  Queen  can  be  sued  as  a 
trustee  by  a  suppliant  relying  on  the  late  Act,  by  which 
Her  Majesty  has,  to  a  certain  extent,  divested  herself  of 
her  prerogative,  and  placed  herself  in  the  position  of  a 
subject. 

Neither  do  I  discuss  the  question,  whether  Colonel  By, 
under  whom  the  suppliants  daim,  took  any  interest  in  the 
lands,  the  restoration  of  which  is  asked,  which  at  the  date 
of  his  conveyance  were  not  vested  in  the  grantor. 

Questions  of  some  nicety  would  be  involved  in  such  a  did- 
cossion ;  and  I  prefer  to  rest  upon  the  higher  ground,  that 
this  land  cannot  be  withdrawn  from  the  control  of  the 
Canadian  Legislature,  and  brought  within  the  jurisdiction 
of  this  Courty  merely  on  the  technical  argument  that  tho 
Queen,  in  whom  it  is  vested  for  Ca7iadia/a  purposes^  is 
present  in  this  country. 


Minute, 


Demurrer  allowed,  with  costs. 


BOWLING  V.  BETJEMANN. 


MaylSth,27th. 

Jmitdiction—' 

Delivery  of 

Specific  Chattel 

^Picture.      J^HE  PlaintiflF  was  an  artist^  and  the  Defendants,  H.  J. 

The  Conrt  ha»         ,  ^    «    ,»  .  •  •    i  *      • 

jorisdiction  to  and  G.  b.  Betjemaun,  carried  on  busmess  as  upholsterers 
Tery^upto*''  ^^  Oxfordrstreet,  and  had  also  had  dealings  in  pictures. 
*kt^'*idnted  ^°  the  month  of  May,  1861,  the  Plaintiff,  who  had  painted  a 
by  himself,       picture  of  The  Raising  of . 

as  hayiog  a 

special  yalne, 

the  legal 

remedy  being 

inftdeqnate. 

But  where,  by  .  » •■  n    • 

the  terms  of  an  the  picture  to  Messrs.  Betjemann  pursuant  thereto. 

agreement 

and  the  frame  of  the  pleading^,  the  Plaintiff,  an  artist,  seeking  restitntlon  of  a  pictore,  had,  in 
effect,  put  a  fixed  price  upon  it — Held  that  damages  would  be  an  adequate  remedy,  and  that 
there  was  no  jurisdiction  In  a  Court  of  Equity  to  interfere. 


yf  Lazarus,  entered  into  an  agree- 
ment with  Messrs.  Betjemann,  to  the  same  effect  as  the 
agreement  of  September  17th,  1861;  hereinafter  stated, 
except  as  to  the  variations  mentioned  below^  and  delivered 
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On  September  17th,  1861,  a  second  agreement  was  exe- 
cuted in  substitution  for  the  first,  differing  from  it  in 
having  the.  month  of  November,  1863,  instead  of  May, 
1863,  fixed  for  the  payment  of  the  price  in  the  event  of  a 
purchase^  and  also  giving  two  years  from  the  date  of  the 
new  in  lieu  of  that  of  the  old  agreement,  for  the  engrav- 
ing and  exhibition  of  the  picture. 

According  to  the  Plaintiff's  allegations,  the  second  agree- 
ment was  only  executed  because  the  original  had  not  been 
stamped,  and  the  variations  in  its  effect  were  introduced  by 
Messrs,  Betjemann  without  the  Plaintiff's  knowledge. 

The  agreement  of  September  17th  was  in  the  following 
terms : — 

"The  said  Robert  Bowling  hereby  agrees  to  grant  to  the 
said  Henry  John  Betjemann  and  Oeorge  Stanley  Betje- 
mann the  sole  right  to  engrave,  or  cause  to  be  engraved, 
for  their  own  advantage  and  benefit,  his  the  said  Robert 
Dowling's  picture  of  '  The  Raising  of  Lazarus,'  and  fur- 
ther to  give  up  possession  to  the  said  Henry  John  and 
Oeorge  Stanley  Betjemann  the  said  picture,  for  the  space 
of  two  years  from  the  date  of  this  agreement^  for  the  pur- 
pose of  engraving,  and  also  for  the  purpose  of  exhibiting 
for  their  own  advantage  and  benefit.  In  consideration  of 
the  said  grant  of  copyright  and  permission  to  exhibit  the 
said  picture,  the  said  Henry  John  and  George  Stanley 
Betjernann  hereby  agree  to  pay  the  said  Robert  Bowling 
the  sum  cf  £150^  on  or  before  the  Ist  of  November,  1862. 
They  the  said  Henry  John  and  Oeorge  Stanley  Betjemann 
further  covenant  and  agree  to  insure  the  said  picture  against 
damage  or  injury  by  fire  in  the  sum  of  ^300,  and  to  keep 
it  so  insured  during  the  term  of  this  agreement  in  the  like 
sum  of  ^800.  The  said  Robert  Bowling  further  agrees 
to  sell  the  said  picture  itself,  and  all  its  rights  and  privi- 
leges connected  therewith,  to  the  said  Henry  John  and 
Oeorge  Stanley  Betjemann,  upon  payment  of  a  further 
sum  of  «P150,  on  or  before  the  1st  of  November,  1863. 


1662. 
DowLma 

9. 

Betjemann. 
StatemeiU. 
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The  said  Henry  John  and  George  Stanley  Befjemann  to 
ti'ansfer  the  policy  of  insurance  of  the  said  picture  to  the 
said  Robert  Douiing,  so  that  he  may  receive  the  amount 
thereof  if  the  picture  should  be  injured  or  damaged  by 
fire,  or  any  that  may  be  due  to  him  the  said  RobeH 
Bowling  from  the  said  Henry  John  and  Oeorge  Stanley 
Betjerriann,  on  the  said  picture  '  Lazarus  come  fortky  or 
*  Raising  of  Lazat^us.*  And  it  is  further  agreed  by  and 
between  the  said  parties  to  this  agreement,  that  the  said 
picture  shall  remain  the  sole  property  of  tho  said  Robeii; 
Bowling  until  the  full  payment  of  the  sum  of  £300  have 
been  paid  him,  as  before  set  forth  herein.  And  the  said 
Henry  John  and  Oeorge  Stanley  Befjemann  hereby  agree, 
that,  on  failure  of  the  performance  on  their  part  of  any  of  the 
covenants  of  this  agreement,  the  ssi,id  Robert  Bowling  shall 
have  full  right  to  demand  the  said  picture  to  be  delivered 
up  to  the  custody  of  the  said  Robert  Bowling;  and  the  said 
Henry  John  and  George  Stanley  Befjemann  hereby  agree 
duly  to  deliver  up  the  same  on  such  demand  being  made 
to  them  in  writing  by  the  said  Robert  Boivling." 

The  bill  alleged  that  the  Defendants  Messrs.  Betjemann 
entered  into  arrangements  for  the  engraving  of  the  picture, 
but  did  not  carry  them  out,  in  consequence  of  the  sale  of 
the  picture,  hereinafter  mentioned,  to  the  Defendant  Gotto, 
**  although  the  Defendants  well  knew  that,  and  it  is  the  fact» 
that  the  agreement  that  the  same  should  be  engraved 
formed  the  principal  inducement  to  the  Plaintiflf  to  entrust 
the  picture  to  Messrs.  Befjemann,  aud  to  oflFer  to  dispose 
of  the  same  for  the  small  sum  of  money  mentioned  in  the 
agreement.*' 

The  Defendants  however  exhibited  the  picture,  and  by  a 
placard  and  by  advertisements  announced  that  it  was  on 
view  at  their  premises. 

The  Defendants  did  not  insure  the  picture,  alleging  that 
they  were  unable  to  efiect  an  insurance. 
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In  November,  1861,  Messrs.  Betjemann  gave  to  the 
PlaintiflF  a  bill  of  exchange  for  £50  on  account  of  the  sum       Dowlinq 
of   £150    payable  for  the  copyright.      The  bill  was  dis-    bbtjkman!!. 
honoured,  but  ultimately  paid  after  the  sale  to  Ootto.     No 
other  payment  was  made  to  the  Flainti£F. 

On  March  8th,  1 862,  the  Defendants  Betjemann  sold 
the  picture  for  i?375  to  the  Defendant  Ootto,  who  stated  in 
his  answer  that  he  had  no  notice  or  suspicion  that  the 
PlaintiflF  or  any  other  person  or  persons  other  than  Messrs. 
Betjemann  claimed  to  be  owners  thereof;  and  that  he 
believed  they  were  in  possession  of  the  picture  as  the  true 
owners  thereof ;  and  he  claimed  to  be  protected  as  a  bona 
fide  purchaser  for  value  without  notice. 

About  the  same  time,  but,  as  appeared,  after  the  agree- 
ment for  the  sale,  Messrs.  Betjemann,  without  disclosing 
the  sale,  proposed  to  the  Plaintiff  to  take  ^6^200  in  cash  for 
the  picture,  in  lieu  of  the  £300  payable  as  provided  in  the 
agreement ;  but  this  was  refused. 

In  April,  the  Plaintiff  accidentally  discovered  that  the 
picture  had  been  sold  to  Gotto,  and  was  in  his  possession  l 
and  his  solicitors  applied  without  effect  both  to  Messrs.  Betje- 
mann and  Mr.  Ootto  for  the  delivery  up  of  the  picture. 

The  bill  contained  a  charge  "  that  the  said  picture  is  a 
chattel  of  a  special  and  peculiar  value,''  and  also  a  submis- 
sion to  perform  the  said  agreement,  and  to  sell  the  said 
picture  to  the  Defendants  on  being  paid  the  balance  of 
^250,  and  upon  the  said  picture  being  duly  exhibited  and 
engraved,  but  not  otherwise;  and  also  a  submission  on  the 
delivery  to  him  of  the  picture  to  repay  the  £60  paid  by 
Messrs.  Betjemann  to  such  of  the  Defendants  as  the  Court 
should  think  fit. 

The  bill  prayed : — 

1.  That  it  might  be  declared  that  the  picture  had  always 
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remained  and  still  continued  the  sole  property  of  the 
Plainti£^  subject  only  to  the  provisions  of  the  agreement 
entered  into  with  Messrs.  Betjemann  ;  and  that  it  might  be 
declared  that  the  Plaintiff  had  never  transferred  or  parted 
with  the  sole  legal  property,  or  right  of  property,  in  the 
said  picture ;  and  that  he  was  entitled  to  have  the  same 
delivered  up  to  him,  and  to  retain  the  same  and  the  sole 
and  absolute  right  of  property  therein,  until  the  full  pay- 
ment of  the  said  sums  of  £150  and  ^150,  and  until  the 
picture  should  have  been  duly  exhibited  and  engraved ;  or 
at  all  events  that  it  might  be  declared  that  the  Flaintifif 
had,  as  against  all  the  Defendants,  a  right  of  lien  upon  the 
picture  for  the  sum  of  £250,  and  to  have  the  picture 
delivered  up  as  a  security  for  the  same. 

2.  That,  if  and  so  far  as  necessary  to  the  relief  prayed, 
the  agreement  of  the  17th  September,  1861,  might  be 
specifically  performed ;  and  that,  if  necessary,  the  Defendants 
might  be  decreed  to  deliver  up  the  picture  free  of  injury, 
and  either  pay  to  the  Plaintiff  the  sum  of  £250,  and  duly 
exhibit  the  picture  and  cause  the  same  to  be  engraved ;  or 
otherwise  that  the  agreement  might  be  cancelled,  the 
Plaintiff  submitting  in  such  case  to  repay  the  sum  of  £50. 

3.  That  the  Defendants  might  be  restrained  from  parting 
with  the  picture  except  to  the  Plaintiff,  and  from  suffering 
the  same  to  be  injured  or  damaged. 

4.  That  the  Defendants  might  be  declared  liable  respec- 
tively for  any  accident,  injury,  or  damage  to  the  picture  by 
fire  or  otherwise,  to  be  assessed  as  the  Court  should  direct. 
And  for  payment  of  costs  and  further  relie£ 

Evidence  was  given  by  a  number  of  eminent  artists,  to  the 
effect  that  it  was  customary  with  artists  to  dispose  of  the 
right  to  engrave  a  picture  separately  from  the  right  to 
the  picture  itself,  and  to  deposit  pictures  with  publishers 
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for  the  purpose  of  being  engraved  and  exhibited^  without 
parting  with  the  property  in  the  picture  itself. 

It  also  appeared  that  Messrs.  Betjemann  had  styled  their 
shop  a  Fine  Art  Repository^  and  had  placed  some  pictures 
therein  shortly  before  the  sale  to  Ootto;  and  that  they  had 
bought  an  earlier  picture  from  the  Flainti£F  in  1860 :  but  it 
did  not  appear  that  they  had  ever  sold  any  pictures  pub- 
licly in  their  shop  before  the  sale  to  Ootto. 
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(a)  3  B  &  C.  42. 
(6)  10  C.  B.  919. 
(c)  26  L.  J.  Ex.  83. 


(d)  29  L.  J.  Ex.  185. 

(e)  26  L.  J.  Ex.  342. 
(/)  6  L.  T.  N.  S.  365 

(g)  10  W.  R.  236. 


Mr.  RoH,  Q.O.,  Mr.  Powell  (of  the  Common  Law  Bar), 
and  Mr.  EverUt,  for  the  Plaintiflfe: — 

As  between  the  Plaintiflf  and  Messrs.  Betjemann  there 
can  be  no  question  that  the  property  in  the  picture  and  the 
right  to  its  possession  are  in  the  Plaintiflf  by  virtue  of  the 
agreement,  the  terms  of  which  Messrs.  Betjemann  have 
fraudulently  broken. 

With  respect  to  Ootlo's  claim  as  a  purchaser  without 
notice,  it  is  clear  that  he  would  have  no  defence  to  an 
action  of  trover,  even  if  the  want  of  notice  were  proved : 
Dyer  v.  Pearson  (a).  White  v.  Garden  (6),  Kingaford  v. 
Merry  (c),  Burroughea  v.  Baine  (d),  Higgona  v.  Bur- 
ton (e),  Mayail  v.  Highey  (/).  Neither  will  the  defence  of 
purchaser  without  notice  apply  in  such  a  case  in  equity : 
PhiUipa  V.  PhiUips  (g). 

The  Defendant  Ootto,  in  fact^  had  sufficient  notice  by  the 
placards  and  advertisements^  by  the  nature  of  the  Defend- 
ants' business  (they  not  being  regular  picture-dealers),  and 
by  the  custom  of  artists  to  deposit  pictures  for  engraving 
and   exhibition   without   parting   with    the   property,  to 
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put  him  on  inquiry  whether  the  picture  which  the  Defend- 
ants purported  to  sell  really  belonged  to  them. 

That  this  Court  has  jurisdiction  to  order  the  delivery 
up  of  a  chattel  of  peculiar  value,  for  which  damages  would 
be  an  inadequate  remedy,  there  are  abundant  authorities 
of  the  class  of  Fella  v.  Read  (a),  and  the  Pusey  Horn 
case  {b). 

Mr.  Oiffardy  Q.C.,  and  Mr.  Oreenside,  for  the  Defendant 
OoUo:— 

The  Defendaut  bought  the  picture  fairly  in  market 
overt,  and  would  be  entitled  to  retain  it  even  at  law: 
Harris  v.  Shaw  (c). 

At  any  rate  his  title  cannot  be  disturbed  in  equity.  lie 
is  a  bona  fide  purchaser  for  value  without  notice,  and  this 
defence  applies  as  much  to  a  chattel  as  to  real  property : 
Wallwyn  v.  Lee  (d),  Hoare  v.  Parker  (e),  Joyce  v. 
De  Moleyns  (f),  Attorney-Oeneral  v.  Wil/dns  (cj),  Dawson 
V.  Prince  (h),  Stackhouse  v.  Countess  of  Jersey  (t). 

The  jurisdiction,  on  the  principle  of  the  Pusey  Horn 
case,  is  always  founded  on  the  assumption  that  the  damages 
cannot  be  ascertained.  Here  the  Plaintiff  has  fixed  the 
value  at  d^SOO,  and  even  now  offers  to  take  that  sum.  It  is 
a  money  demand,  and  the  remedy  is  at  law  :  Duke  of 
Somerset  v.  Cookson  (j),  Lloyd  v.  Loaring(k),  Lowther  v. 
Lowther  (t),  Falcke  v.  Oray  (m). 

Mr.  T.  H.  Terrell  for  the  Defendants,  Messrs.  Betjemann. 


(a)  3  Ves.  70. 
(6)  iVem.  273. 

(c)  Ca3.  temp.  Hard.  349. 

(d)  9  Ves.  24. 

(e)  IBLC.  0.578;  S.C. 
atlaw,  2T.  R.  376. 

(/)  2  Jo.  &  Lat.  874. 


(g)  17  Beav.  285. 
(A)  2  D.  G.  &  Jo.  41. 
(i)  I   J.  &  H.  721 
0)  3  P.  Wms.  390. 
(A)  6  Ves.  773. 
(0  13  Ves.  95. 
(m)  4  Dr.  651. 
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Mr.  Rdt  in  reply  : — 

There  are  two  questions,  which  must  be  kept  distinct — 
first,  what  is  the  Plaintiffs  right  ?  secondly,  what  is  the 
jurisdiction  of  this  Court  ? 

In  those  cases  where  it  is  customary  to  part  with  the 
possession  of  a  chattel,  the  obligation  of  inquiring  into  the 
true  ownership  is  thrown  on  a  purchaser,  who  has  no  right 
to  assume  that  possession  implies  property.  Still  less  so 
here,  where  there  were  indications  that  the  possession  was 
only  for  a  limited  purpose. 

The  plea  of  purchaser  without  notice  must  be  taken  with 
some  qualification,  as  was  held  in  Stackhovse  v.  Countess 
of  Jersey  and  Phillips  v.  PAUlips. 

The  PlaintiflF,  therefore,  has  the  legal  right,  and  also  a 
right  to  exclude  the  defence  of  purchaser  without  notice ; 
and  the  only  question  is,  whether  the  Court  has  jurisdiction. 
The  remedy  by  damages  could  not  be  adequate.  The 
Plaintiff  has  a  right  to  the  picture,  the  value  of  which  may 
be  very  different  from  the  price  named  in  the  agreement, 
for  which  the  inducement  was  the  understanding,  if  not 
perhaps  an  absolute  undertaking,  that  it  was  to  be  en- 
graved. Neither  is  the  Plaintiff  barred  by  offering  in  the 
alternative  to  take  the  money  in  lieu  of  the  picture.  This 
IS  only  part  of  the  alternative  prayer,  and  he  has  a  right  to 
stand  upon  his  primary  claim  to  the  picture  itself. 

Wood  V.  Rowcliffe  (a),  afterwards  aflBrmed  by  Lord 
Cottenham,  is  an  important  authority  on  this  part  of  the 
case.  That  was  sent  to  law,  not  for  want  of  jurisdiction, 
but  on  account  of  a  doubt  as  to  the  legal  title,  which  does 
not  exist  her^ 
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Judgment, 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

This  case  iDVolves  some  points  of  considerable  interest ; 
but  from  the  first  it  has  appeared  to  me,  that  the  great 
difficulty  on  the  part  of  the  Plaintiff  was  in  making  out  the 
jurisdiction  of  this  Court  to  interpose  in  a  case  so  circum- 
stanced as  the  present.     That  the  Court  has  jurisdiction  to 
order  the  delivery  of  a  specific  chattel  of.  a  peculiarly 
valuable  kind^  such  as  a  picture^  I  have  never  entertained 
a  doubt;    but  the  observations    in    Fells   v.  Reed  and 
cases  of  that  class  apply  only  to  chattels  of  which  the 
value  cannot  be  properly  ascertained  by  a  jury.    They 
would   very  pointedly  apply  to   the   case   of   an    artist 
insisting  that  the  value  of  his  picture  should  not  be  1^  to 
the  estimate  of  a  jury.      But  the  difficulty  which  has 
weighed  on  my  mind  throughout  the  case  is,  that  the  bill  is 
framed,  not  by  any  slip,  but  advisedly  and  of  necessity,  on 
this  principle:    the  Plaintiff  has  agreed  to  sell  his  pic- 
ture,- at  a  given  time  and  tinder  certain  circumstances,  for 
the  sum  of  £800 ;  he  has  granted  the  right  of  engraving 
the  picture  and  of  exhibiting  it  for  a  fixed  time  for  £150, 
at'the  end  of  which  he  agi-ees  to  part  with  the  picture  itself 
for  the  payment  of  the  further  sum  of  dei50.     The  prayer 
of  the  bill  is  founded  on  the  idea  that  there  was  some 
positive  engagement  to  engrave  and  exhibit  the  picture 
but^  on  the  contrary,  the  actual  agreement  was,  that  the 
Defendants,  Messrs.  Betjema/nn,  should  pay  for  the  privi- 
lege of  engraving  and  exhibiting  the  picture,  without  any 
undertaking  on  their  part  to  do  anything  of  the  kind.     It 
is  equally  clear  that  the  Plaintiff,  retained  the  property  in 
the  picture  during  this  interval.    1  cannot  for  a  moment 
entertain  the  argument  that  the  property  passed  to  Messrs. 
Betjemann  immediately  on  the  execution  of  the  agreement. 
The  terms  of  the  contract  are  quite  conclusive  on  that 
point    The  rights  of  the  parties  under  the  agreement 
are  plain.    The  Plaintiff  agrees  to  sell  at  a  given  future 
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time,  and  in  the  meantime  to  allow  the  exhibition  and 
engraving  of  the  picture  without  parting  with  the  property. 

Then  the  bill  is  framed  on  this  principle :  It  claims  the 
property  subject  to  the  agreement  The  first  paragraph  of 
the  prayer  asks  a  declaration  that  the  picture  is  the 
property  of  the  Plaintiff  until  payment,  and  until  the 
picture  shall  have  been  duly  exhibited  and  engraved  (this 
last  condition  being  founded  on  a  mistaken  view  of  the 
agreement).  Then  the  prayer  goes  on  to  claim  a  lien  for 
the  unpaid  purchase-money,  and  that  the  agreement  may 
be  cancelled  unless  the  same  is  paid  and  the  picture  duly 
exhibited  and  engraved.  It  was,  moreover^  admitted  at  the 
bar  that  the  payment  of  the  £300  would  dispose  of  the 
whole  question  in  the  suit.  That  is  the  fair  view  of  the 
case  which  is  made  by  the  bill.  Upon  this  an  insuperable 
difficulty  arises  in  the  way  of  the  jurisdiction  which  this 
Court  exercises,  to  order  the  delivery  of  a  specific  chattel  of 
a  peculiar  value,  as  in  the  Pusey  Horn  case.  In  such  a 
case  as  this  it  appears  to  me  that  it  would  be  an  innovation 
on  the  practice  of  the  Court,  to  say  that  a  jury  could  not 
adequately  estimate  by  damages  the  non-payment  of  a 
price  fixed,  as  it.  is  here,  by  the  agreement  of  the  par- 


1862. 
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The  bill  might  poasibly  have  been  framed  on  this  foot- 
ing. It  might  have  said,  *'  You  have  broken  the  agree- 
ment^ and  I  insist  that  it  shall  be  cancelled,  and  that  my 
picture  shall  be  restored.''  I  do  not  say  that  that  contention 
might  not  have  prevailed.  £ut  upon  the  bill  as  it  stands 
the  Plaintiff  says,  he  is  quite  satisfied  with  the  agreed  price 
of  ^300,  and  it  is  only  in  the  event  of  that  not  being  paid 
that  he  asks  for  the  restoration  of  the  picture.  That  reduces 
the  contest  to  a  mere  money  demand  The  Plaintiff  has 
bound  himself  to  sell  for  £ZW.  He  says  the  Defendants 
have  attempted  to  cheat  him  out  of  the  price^  and  comes, 
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not  primarily  to  have  the  chattel  returned  on  the  ground  of 
its  intrinsic  value,  but  to  have  the  contract  performed. 
The  same  considerations  which  dispose  of  the  claim  to 
have  the  picture  returned,  also  displace  the  right  to  have  a 
vendor's  lien  on  the  picture  enforced  in  this  Court. 

The  PlaintiflF  may  get  the  value  he  has  himself  put  upon 
his  picture  from  the  verdict  of  a  jury.  No  doubt  has  been 
suggested  as  to  Ootid* 8  solvency,  and  very  strong  arguments 
have  been  urged  to  show  that  Gotto  would  have  no  defence 
to  an  action  of  trover.  According  to  his  own  arguments, 
the  Plaintiff  will  get  at  law  the  £300,  which  is  all  that  he 
asks  by  this  bill.  The  difficulty  in  this  Court  is,  that 
he  does  not  found  his  bill  on  the  right  to  have  a  specific 
chattel  restored,  but  on  his  title  to  be  paid  the  price  of 
dt*300,  with  which  he  still  professes  to  be  content 

It  only  remains  to  dispose  of  the  costs.  As  to  Messrs.  Betje'^ 
mann,  there  can  be  no  question.  Anything  more  disgrace- 
ful than  their  conduct  can  scarcely  be  conceived.  They  sold 
the  picture  as  if  it  were  their  own ;  and  knowing  that  they 
had  made  more  than  o£^300  out  of  it,  they  endeavoured  to  beat 
down  the  Plaintiff,  and  induce  him  to  accept  £200,  without 
informing  him  of  the  sale  which  they  had  succeeded  in 
effecting.     It  is  clear  that  they  can  have  no  costs. 


With  respect  to  Gotto,  the  Plaintiff  may  either  succeed 
or  fail  against  him  at  law,  and  in  either  view  Ootto  is  en- 
titled to  his  costs  in  this  Court  He  ought  not  in  any  case 
to  be  fixed  with  the  costs  of  a  double  litigation.  .  The  bill 
must  therefore  be  dismissed  as  to  Messrs.  BetjeToann  with- 
out costs ;  as  to  Gotto,  with  costs. 

I  have  carefully  abstained  from  saying  anything  as  to  the 
defence  of  purchaser  without  notice,  which  it  is  unnecessary 
to  discuss,  on  the  view  which  I  have  taken  of  the  jurisdic- 
tion of  the  Court. 
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J<m.  29M. 

TEa»tmieni» — 
HIS  was  a  motion  (converted  by  consent  into  a  motion  ^^'^^V^J^^ 
for  a  decree)  for  an  injunction  restraining  the  Defendant  ^iw-— iVacrt>>- 
from  darkening  certain  alleged  ancient  lights  or  windows  ^  s  WUL  4, 
in  a  public^house  at  FiaJierUm  Anger^  in  the  county  of  x>om6ii«/<mi 
Wihsj  known  as  the  Lamb  Inru  in  the  occupation  of  the  ^w^*«n<  ^'«««- 
Flamtin,  as  tenant  from  year  to  year  to  one  Saunders.  of  Ownership-^ 

Easement  buid- 

The  bill,  filed  in  September,  1861,  averred  that  the  nmer-^rearfy 

Plaintiff  had  for  the  last  thirty-eight  years  occupied  the  q^toan/i^c- 
Lamb  Inn  as  tenant  to  Saunders ;  that  in  1837  Saunders         ^*^ 

purchased  six  leasehold  cottages,  together  with  the  gardens  of  thePrescrip- 

in  their  rear,  the  easternmost  of  which  gardens  was  bounded  ^^  wuL^  4 

on  the  east  by  a  portion  of  the  inn,  having  two  rooms  (one  ^  ^i),  limiting 

a  tap-room),  with  windows  overlooking  the  gardens  ;  and  the  period  for 

that  the  Plaintiff  was  entitled  to  the  enjoyment  of  the  lU^defeMiWe'^ 

lights  obtained  by  these  windows  "  as  ancient  lights."  Ss  ami^w*of 

light,  is  retro- 

The  bill  averred  that  the  Defendant  had  recently  pur-  ■!>«?«▼«.  w  that 

J  r  such  an  ease- 

chased  the  freehold  reversion  of  the  leases  under  which  the  ment  may  be 

cottages  and   gardens   were  held,   and  had  commenced  yinae  of  enjoy- 

erecting  a  wall  upon  the  site  of  the  garden  of  the  eastern-  JhlTpawing^of 

most  cottage,  so  as  to  exclude  the  light  from  the  Plaintiff's  ^^  ^^ 

.    J  An  anion  of 

wmdOWS.  the  owners^hip 

of  dominant 

The  bill  prayed  that  the  Plaintiff  might  be  restrained  "neme'il^to  for 
from  continuing  or  proceeding  with  the  erection  of  the  said  Jl^"!^^"*^'*! 

guish  an  eaae- 
ment  of  this  description,  but  merely  snapends  it  so  long  as  the  anion  of  ownership  continues, 
and  upon  a  severance  of  the  ownership  the  easement  revives. 

Where  a  right  to  an  easement  of  this  description  is  acquire<l  against  the  owner  of  a  leasehold 
interest  in  the  servient  tenement,  it  is  acquired  also  against  the  owner  of  the  reversion. 

A  tenant  from  year  to  year  may  file  a  bill  for  an  injunction  to  protect  an  easement  of  this 
descriptioui  but  the  iqj unction  will  be  limited  to  the  period  of  the  continuance  of  the  PlaintiflTs 
tenancy. 
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wall,  or  erecting  any  other  building,  so  as  to  darken  or 
obstruct  the  PlaintifTs  said  ancient  lights  or  windows,  or 
to  prevent  or  impede  the  free  access  of  light  and  air  to  the 
Plaintiff's  premises  through  the  said  windows- 

The  facts  in  evidence  were  as  follows : — 

The  Lamb  Inn  was  in  existence  as  early  as  the  year 
1815.  Saunders  deposed : — "  I  can  recollect  the  said  win- 
dows of  the  said  two  rooms  ever  since  the  year  1815 ;  and 
I  say  most  positively,  that,  from  that  time  down  to  the 
present  time,  the  sole  means  of  access  for  light  and  air  to 
the  said  two  rooms  have  been  the  said  respective  windows ; 
and  it  is  indispensable  to  the  enjoyment  by  the  Plaintiff  of 
the  said  inn,  and  particularly  to  his  use  of  the  said  tap* 
room  for  the  purposes  of  his  trade,  that  the  access  of  light 
and  air  to  and  through  the  said  window  of  the  said  tap- 
room should  be  free  and  unimpeded.'' 

By  an  indenture  of  lease,  dated  the  8th  of  July,  1820, 
the  two  easternmost  of  the  six  cottages  and  gardens  in  the 
bill  mentioned,  hereinafter  called  ^^  the  servient  tenements/' 
were  demised  to  one  White  for  a  term  of  ninety-nine  years, 
if  certain  persons  therein  named  should  so  long  live. 

In  the  year  1824  Saunders  purchased  the  fee-simple  of 
the  Lamb  Inn^  and  put  the  Plaintiff  in  possession  of  it  as 
tenant  from  year  to  year.  From  that  time  to  the  hearing 
of  the  cause  the  Lamb  Inn  continued  to  be  in  the  occu- 
pation of  the  Plaintiff,  as  tenant  fit>m  year  to  year  to 
Saunders. 

On  the  1st  of  August,  1832,  the  Prescription  Act  was 
passed  (a). 


(a)  By  the  3rd  section  of  this 
Act  (2  &  8  Will.  4,  c.  71)  it 
was  enacted,  "That,  when  the 
accesr-  and  use  of  light  to  and  for 


any  dwelling-house,  workshop, 
or  other  building  shall  have  been 
actually  enjoyed  therewith  for 
the  full  period  of  twenty  years, 
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appear  that  the  same  was  enjoyed 
by  some  consent  or  agreement 
expressly  made  or  given  for  that 
purpose  by  deed  or  writing.** 


By  divers  mesne  assignments,  and  tdtimately  by  an  in-        1862. 
dentare  dated  the  9th  of  May,  1837,  the  servient  tenements 
became  vested  in  Saunders  for  the  residue  of  the  term ; 
and  thereby  the  dominant  and  servient  tenements  became 
united  in  the  same  ownership. 

By  an  indenture,  dated  the  28th  of  February,  1860, 
Saunders  sold  and  assigned  the  servient  tenements  for  all 
his  interest  therein  to  one  Dew. 

In  April,  1861,  Dew  purchased  the  reversion  in  fee- 
simple  immediately  expectant  upon  the  determination  of 
the  leasehold  interest  in  the  servient  tenements. 

In  May,  1861,  Dew  sold  and  conveyed  all  his  interest  in 
the  servient  tenements  to  the  Defendant  Folej/j  who  there- 
upon proceeded  to  construct  upon  the  easternmost  of  the 
servient  tenements  the  wall  of  which  the  Plaintiff  com- 
plained by  his  bill. 

Mr.    G.  Woodford  Lawrance  (in  the  absence  of  Mr.      ArgumenL 
Giffardj  Q.C.)  for  the  Plaintiff,  now  moved  for  a  decree 
in  terms  of  the  notice  of  motion. 

By  the  3rd  section  of  the  Prescription  Act,  2  &  3 
Will.  4,  c.  71,  "  when  the  access  and  use  of  light  to  and 
for  any  dwelling-house,  workshop,  or  other  building  shall 
have  been  actually  enjoyed  therewith  for  the  full  period  of 
twenty  years  without  interruption,  the  right  thereto  shall 
be  deemed  absolute  and  indefeasible."  Here  the  Plaintiff 
shows  user  and  enjoyment  of  the  windows  in  question  ever 
since  the  year  1815 ;  consequently,  as  early  as  the  year 
1835,  his  right  became  indefeasible. 

witboat  interruption,  the  right 
thereto  shall  be  deemed  absolute 
and  indefeasible,  any  local  usage 
or  custom  to  the  contrary  not- 
withstanding,   unless     it    shall 
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Mr.  Surrage  (in  the  absence  of  Mr.  RoUj  Q.C.)  for  the 
Defendant^  contended  that  the  bill  must  be  dismissed. 

The  Plaintiff  has  not  averred  by  his  bill  the  case  upon 
which  he  has  relied  in  argument.  According  to  the  case 
made  by  his  bill,  the  Plaintiff  rests  his  claim  to  an  injunc- 
tion upon  the  ground  of  user  and  enjoyment  of  the  lights 
in  question  for  thirty-eight  years  immediately  preceding  the 
filing  of  his  bill  (September,  1861) — a  ground  which  he 
has  failed  to  establish  ;  for,  by  his  own  showing  as  well  as 
by  the  evidence  in  the  cause,  it  appears  that  from  the  year 
1837  to  the  year  1860  the  alleged  servient  tenement  was 
in  the  ownership  of  his  own  landlord.  According  to  the 
case  upon  which  he  has  relied  in  argument,  he  rests  his 
claim  to  an  injunction  upon  the  ground  of  user  and  enjoy- 
ment for  the  twenty  years  from  1815  to  1835,  and  upon  this 
latter  ground  it  is  not  open  to  the  Plaintiff,  looking  to  the 
averments  in  the  bill,  to  rely. 

But  if  the  Court  should  hold  the  latter  ground  to  be  open 
to  the  Plaintiff,  it  would  be  insufficient  in  law.  Assuming 
the  alleged  easement  to  have  existed  prior  to  the  indenture 
of  the  9th  of  May,  1837,  it  ceased  upon  the  execution  of 
that  indenture.  The  effect  of  that  indenture  was  to  unite 
the  dominant  and  servient  tenements  in  the  same  ownership, 
and,  as  a  consequence,  all  easements  previously  existing 
were  extinguished.  Unity  of  seisin  extinguishes  an  ease- 
ment: Whalley  v.  T(ymp8on{a),  J£  the  dominant  and 
servient  tenements  are  during  the  prescribed  period  in  the 
occupation  of  the  same  person,  no  right  is  acquired: 
Ilarbidge  v.  Warmck{b).  "It  is  essential  that  the 
dominant  and  servient  tenements  should  belong  to  different 
owners  :  immediately  they  become  the  property  of  the  same 
person  the  inferior  right  of  easement  is  merged  in  the 


(fi)  1  Bos.  &  Pull.  371. 


(h)  8  Exch.  552. 
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higher  title  of  ownership :"  GaUfa  "  Treatise  on  the  1S62, 
Law  of  Easements "  (a).  The  enjoyment  of  an  ease- 
ment as  of  right  for  twenty  years  next  before  the  com- 
mencement of  the  suit  within  the  statute  2  &  3  Will. 
4,  c.  71)  means  a  continuous  enjoyment  as  of  right,  for 
twenty  years  next  before  the  commencement  of  the  suit,  of 
the  easement  as  an  easement,  without  interruption, 
acquiesced  in  for  a  year.  And  such  right  is  defeated  by 
unity  of  possession  during  all  or  part  of  the  period  of  enjoy- 
ment, though  such  unity  of  possession  had  its  inception 
after  the  completion  of  the  twenty  years:  Baidthill  ▼. 
Iteed(b).  Accordingly,  in  that  case,  notwithstanding  the 
Plaintiff  had  enjoyed  a  way  as  of  right  and  without  inter- 
ruption, from  1800  to  1855,  when  the  action  was  brought, 
it  was  held  that  his  claim  under  the  statute  was  defeated  by 
a  unity  of  possession  fit>m  1843  to  1853  (c). 

Lastly,  even  if  the  Court  should  be  of  opinion  that 
the  easement  revived  upon  the  severance  of  the  owner- 
ship by  the  conveyance  of  the  servient  tenement  to  Dewp 
the  right  existed  against  Dew  only  so  long  as  he  con- 
tinued to  be  merely  assignee  of  the  leasehold  interest. 
In  April,  1861,  Dew  purchased  the  reversion,  and,  upon 
his  purchasing  the  reversion,  his  leasehold  interest  merged, 
and  the  easement  was  gone.  The  Defendant  is  in  of  the 
reversion.  Twenty  years  user  adversely  to  a  tenant  for 
years,  or  even  adversely  to  a  tenant  for  lives,  gives  no 
easement  as  against  the  reversioner :  Bright  v.  Walker(d)<, 
The  reversioner  cannot  be   concluded   without  evidence 

(a)  Ed.  2,  p.  11 ;  ed.  3,  p.  14.  right  of  way  is  either  extin- 
But  see  per  IHndaly  C.  J.,  in  .  guished  or  suspended,  according 

James  v.  Plants  4  Ad.  &  Ell.  761 :  to  the  duration  of  the  respective 

"  We  all  agree  that  where  there  estates  in  the  land  and  the  way.^* 

is  a  unity  of  seisin  of  the  land,  (b)  18  C.  B.  696. 

and  of  the  way  over  the  land,  in  (c)  Ibid, 

one  and  the  same  person,  the  {d)  1  Cr.  Mee.  &  Ross.  211. 


Aryument 
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1862.  of  his  knowledge  of  the  fact  of  uninterrupted  possession 
for  twenty  years  on  the  part  of  the  person  claiming  the 
easement:  Daniel  v.  North{a).  The  foundation  of  the 
alleged  right  is  the  assent  of  the  termor ;  but  that  is  not 
sufficient.  The  owner  of  the  inheritance  must  have  con- 
curred. The  right  claimed  is  in  its  nature  not  one  of 
a  temporary  kind,  but  one  which  permanently  affects  the 
rights  of  property  of  the  servient  tenement  (6).  Con- 
sequently^  in  order  that  twenty  years  user  may  confer  an 
easement,  it  is  necessary  to  show  that  the  owner  of  the 
inheritance  of  the  servient  tenement  knew  that  the  ease- 
ment was  enjoyed,  and  was  in  a  situation  to  interfere  with 
and  obstruct  its  exercise  had  he  been  so  disposed^— for 
"contrk  non  valentem  agere  non  currit  praBScriptio"(c). 
The  twenty  years  user  is  only  evidence  of  a  previous 
grant,  and  such  grant  can  only  have  been  legally  made  by 
a  party  capable  of  imposing  a  permanent  burthen  upon 
the  property — u  e.  the  owner  of  the  inheritance  (d).  And 
to  the  same  effect  Mr.  Serjeant  Williams:  "Though  an 
uninterrupted^  possession  for  twenty  years  or  upwards 
should  be  sufficient  evidence  to  be  left  to  a  juiy  to  pre- 
sTune  a  grant,  yet  the  rule  must  be  taken  with  this 
qualification,  that  the  possession  was  with  the  acquiescence 
of  him  who  was  seised  of  an  estate  of  inheritance.  For 
if  a  tenant  for  term  of  years  or  life  permits  another 
to  enjoy  an  easement  on  his  estate  for  twenty  years  or 
upwards  without  interruption,  and  then  the  particular 
estate  determines,  such  user  will  not  afiect  him  who  has 
the  inheritance  in  reversion  or  remainder;  but  when  it 
vests  in  possession,  he  may  dispute  the  right  to  the  ease- 
ment, and  the  length  of  possession  will  be  no  answer  to 
his  claim"  (e). 

(c)  11  East,  372.  (c)  Ibid. 

(b)  Gale,  ed.  2,  p.  108 ;  ed.  3,  (d)  Ibid, 

p.  162.  (0  2  Wms.  Saund.  175  e. 


CASES  IN  CHiVNCERY. 
Mr.  Giffardj  Q.C.y  in  reply : — 

The  bill  avers  that  the  Plaintiff  is  entitled  to  the  lights 
in  question  as  ancient  lights ;  the  evidence  shows  user  of 
them  as  such  from  1815  to  1837 ;  and  the  Act  passed  in     Ar^^immu 
1832,  fixing  twenty  years  as  the  period  for  acquiring  a 
prescriptive  title^  is  clearly  retrospective. 

In  1837,  therefore,  prior  to  the  purchase  by  Saunders 
of  the  lease  of  the  servient  tenement,  the  Plaintiff  had 
acquired,  under  the  3rd  section  of  the  Act,  an  indefeasi- 
ble right ;  and  although  upon  that  purchase,  the  ownership 
of  the  dominant  and  servient  tenements  being  united  in 
Saunders^  the  easement  may  have  been  suspended,  it  was 
not  extinguished ;  for  there  was  no  unity  of  seisin  but 
only  of  possession :  ThamaB  y.  7 homos  (a).  The  easement 
may  have  been  suspended  during  the  union  of  ownership ; 
but  the  moment  that  union  ceased,  the  moment  Saunders 
sold  to  Dewy  as  he  did  by  the  deed  of  the  28th  of  Feb- 
ruary, 1860,  the  easement  revived. 

As  to  the  argument  that  the  Defendant  is  in  of  the 
reversion,  an  easement  of  this  nature  acquired  against 
the  termor  is  acquired  against  the  reversioner.  ^^  If  a  man 
opens  a  light  towards  the  adjoining  land,  and  the  landlord 
or  reversioner  of  such  land  objects  to  it,  it  may  be  that 
the  latter  has  no  means  of  redress,  or  power  of  preventing 
the  right  to  light  being  acquired  by  twenty  years  enjoy- 
ment, unless  he  can  prevail  on  his  tenant  to  take  steps  and 
block  it  up,  or  get  an  acknowledgment  in  writing  that  the 
right  is  enjoyed  by  consent  only :"  per  Pollock^  C.B.,  in 
Frewen  v.  Phillips{b). 

(a)  2  Cr.  Mec.  &  Res.  41.  (6)  7  Jur.  N.  S.  1247.  ^ 
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JwdgmmL 


1862.       Vicb-Chanceixob  Sir  W.  Page  Wood: 


It  seems  to  me  that  the  PlaintifF  is  entitled  to  an  injunc- 
tion. 

It  was  argaed  for  the  Defendant  that  the  Plaintiff  has 
not  sufficiently  averred  by  his  bill  the  case  upon  which  he 
has  relied  at  the  hearing — ^that,  according  to  the  case 
made  by  his  bill,  he  rests  his  claim  to  an  injunction  upon 
the  fact  of  his  having  occupied  the  public^house  in  question 
^^  for  the  last  thirty-eight  years,"  that  is  to  say,  since  the 
year  1823 ;  but,  according  to  the  case  upon  which  he  has 
relied  at  the  hearing,  he  rests  his  claim  upon  the  ground  of 
user  and  enjoyment  from  1815  to  1835. 

It  is  true  the  bill  commences  with  an  averment  that  the 
Plaintiff  has  occupied  the  public-house  for  the  last  thirty- 
eight  years.  But  I  find  in  the  bill  a  separate  averment  ^^that 
he  is  entitled  to  the  enjoyment  of  the  lights,**  obtained  by 
the  windows  in  question,  ^^  as  ancient  lights."  This  appears 
to  me  to  be  a  sufficient  averment  of  the  case  upon  which 
the  Plaintiff  has  relied  at  the  hearing. 

The  bill  being  launched  with  this  averment,  I  find  in 
Saunders^  affidavit  the  following  statement : — ^^  I  can  recol- 
lect the  said  windows  of  the  said  two  rooms  ever  since  the 
year  1815 ;  and  I  say  most  positively,  that,  fix)m  that  time 
down  to  the  present  time,  the  sole  means  of  access  for  light 
and  air  to  the  said  two  rooms  have  been  the  said  respective 
windows ;  and  it  is  indispensable  to  the  enjoyment  by  the 
Plaintiff  of  the  said  inn,  and  particularly  to  his  use  of  the 
said  tap-room  for  the  purposes  of  his  trade,  that  the  access 
of  light  and  air  to  and  through  the  said  window  of  the  said 
tap-room  should  be  free  and  unimpeded." 

If  the  Defendant  was  minded  to  contradict  that  state- 
ment, he  had  an  opportunity  of  doing  so.    As  he  has  not 


[   JudgmenL 
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contradicted  it,  I  must  conclude  that  in  the  year  1837,         1862. 
when  the  dominant  and  servient  tenements  were  united  in 
the  ownership   of  the  PlaintiiTs  landlord,   the  lights  to 
which  the  bill  refers  were  already  ancient  lights,  to  which, 
by  the  3rd  section  of  the  Prescription  Act,  the  Plaintiff's 
right  was  to  be  deemed  absolute  and  indefeasible.     The 
evidence  shows  that  they  had  been  enjoyed  for  a  period  of 
twenty  years  from  1815  to  1835.    The  Act  passed  in  1832 
says  (a),  that,  ^^  when  the  access  and  use  of  light  to  and  for 
any  dwelling-house,  workshop,  or  other  building,  shall  have 
been  actually  enjoyed  therewith  for  the  full  period  of  twenty 
years  without    interruption,   the  right    thereto    shall  be 
deemed  absolute  and  indefeasible;"  and  those  words  are    ' 
clearly  retrospective,  so  that  the  right  may  be  acquired  by   | 
virtue  of  enjoyment  prior  to  the  passing  of  the  Act. 

It  was  next  argued,  on  the  part  of  the  Defendant,  that, 
assuming  the  right  in  question  to  have  existed  in  the  year 
1837,  prior  to  the  indenture  of  the  9th  of  May,  1837,  by 
which  the  servient  tenements  became  vested  in  the  Plain- 
tiff's landlord,  still,  the  effect  of  that  deed  having  been  to 
tuiite  the  dominant  and  servient  tenements  in  the  same  * 
ownership,  all  easements  existing  prior  to  the  deed  were  . 
finally  extinguished  immediately  upon  its  execution. 


\ 


It  is  true,  that  by  the  deed  of  1837  the  dominant  and 
.  servient  tenements  were  united  in  the  same  ownership,  as 
to  the  one  in  fee,  as  to  the  other  for  a  term ;  but  by  a  sub- 
sequent deed — ^the  indenture  of  the  28th  of  February, 
1860 — they  were  again  severed,  Saunders  having  by  that 
indenture  sold  and  assigned  the  servient  tenement  to  Dew. 
And  I  apprehend  it  is  clear  that  the  effect  of  an  union  of 
the  ownership  of  dominant  and  servient  tenements  for 
different  estates  is  not  to  extinguish  an  easement  of  this 

(a)  Sect.  8. 
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be  union  \ 
e'of  the   ' 


description,  bat  merely  to  suspend  it  so  long  as  the 
of  ownership  continues ;  and  that  upon  a  severance 
ownership  the  easement  revives. 

JudgmmL  Lastly,  it  was  argued,  that,  admitting  the  right  to  have 
revived  upon  the  severance  of  the  ownership  by  the  con- 
veyance of  the  servient  tenement  to  DetOy  still  it  existed 
against  Detv  so  long  only  as  he  continued  to  be  merely  the 
assignee  of  the  leasehold  interest,  against  which  the  right 
was  originally  acquired;  and  that  in  April,  1861,  upon 
Detj^i  purchasing  the  reversion  in  fee  expectant  upon  the 
determination  of  the  leasehold  interest,  the  term  was  merged 
in  the  reversion,  and,  consequently,  the  right  to  an  ease- 
ment was  gone. 

But  where  a  right  to  an  easement  of  this  description  is 
acquired  against  the  owner  of  a  leasehold  interest  in  the 
servient  tenement,  it  is  acquired  also  against  all  the  world, 
and,  therefore,  against  the  owner  of  the  reversion ;  conse- 
quently, by  the  merger  of  the  leasehold  interest  in  the 
reversion  of  the  servient  tenement,  the  rights  of  the  owner 
of  the  dominant  tenement  remain  unaltered. 

As  regards  the  interest  of  the  Plaintiff  in  the  matters  in 
question  in  the  suit,  it  is  not  usual  for  a  bill  of  this  descrip- 
tion to  be  filed  by  a  tenant  fix)m  year  to  year ;  but  I  know 
of  nothing  to  prevent  a  tenant  from  year  to  year  fix)m  filing 
such  a  bill  if  he  be  so  minded.  The  injunction  must  not 
be  perpetual,  but  limited  to  the  period  of  the  continuance 
of  the  Plaintiff's  tenancy. 


Minvu  of         Restbaxk  Defendant,  daring  the  continuance  of  the  Plaintifirs 

^^^^        tenancy  of  the  L<xmh  Inn^  from  erecting  or  continuing  any  eredioii 

or  building  so  as  to  darken  or  obstruct  the  ancient  lights  or  windows 

in  the  bill  mentioned,  or  so  as  to  prevent  the  free  access  of  Ught 

and  air  through  the  said  windows. 


This 
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1863. 


NORTH-EASTERN  RAILWAY  COMPANY  v.       April  im  4 
CROSSLAND.  y0J^a^Jsa>        "**• 

^  Railway  Con^ 

was  a  bill  to  restrain  the  Defendant  &om  working  pany-Miturait 
certain  minerals,  to  the  support  of  which  the  Plaintiffs       &^orL 
claimed  to  be  entitled,  in  such  a  manner  as  to  endanger  The  Leedi  tmd 
any  part  of  the  Plaintife*  railway  or  works.  ^  ^**^ 

chased  land 

The  Leeds  and  Selby  Railway  Company  was  incorporated  and  the  right 

by  an  Act  passed  on  May  29th,  1830  (11  Geo.  4,  c.  lix.),  Unto  otSi* 

which  contained  the  following  clause : —  ^"*^  "**  ^^^ 

°  a  conveyance 

thereof  **accordiof  to  the  true  intent  and  meaning  of  their  Act**  Their  Act  provided,  that 
oonvejances  should  not  pass  minerals,  and  that  the  owners  might  work  minerals  tmder  the 
railway,  doing  no  damage  to  the  railway.  The  York  and  North  Midland  RaUwag  Act  contained 
daoses  excluding  mUerals  fh>m  their  oonvejances,  and  providing  that  the  owoen  desiring  to 
work  minerals  under  the  railway  might  do  ao^dcmgno  wUfiUdafnaffe^atd  not  working  in  am 
impropmr  manner^  with  a  proviso,  as  to  minerals  under  or  within  forty  yards  of  the  line,  that 
twenty-one  days  notice  of  such  intention  should  have  been  given,  and  that  the  Company  should 
not  have  elected  to  purchase  tlie  minerals.  After  the  before-mentioned  conveyance  the  Leeds 
and  Seibg  Raihooff  was  sold  to  the  York  and  North  Midland  Railway  Company  under  the  powers 
of  an  Act,  which,  by  sect  4,  repealed  the  Leede  and  Sdby  Company*s  Act,  sub()ect  to  a  proviso 
that  all  purchases,  sales,  conveyances,  &c,  should  remain  as  effectual  as  if  the  said  Act  had 
not  been  repealed,  and  also  conUined  clauses  transferring  all  the  contract-rights  and  liabilities 
of  the  Leedt  and  SeBfy  Railway  Company  to  the  York  and  North  Midland  RaSway  Coa^any,  and 
a  clause  (sect.  9)  enacting  that  all  the  powers,  clauses,  matters,  and  things  in  the  York  and 
North  Midland  Compamft  Act  should — to  far  a§  they  were  not  rtpeakd^  aHered^  varied^  or  others 
witeprooidedfir  by  this  Act— extend  to  the  L&ede  and  Selby  Railway  and  the  lands  thereof  by 
this  Act  agreed  to  be  purchased,  to  all  intenu  and  purposes  as  if  the  said  railway  and  lands  had 
been  by  the  York  and  North  Midland  Act  made  part  of  the  York  and  North  Midland  under- 
taking, or  as  if  the  said  powers,  clauses,  matters,  and  things  had  been  expressly  enacted  in 
refiBrence  to  the  Leedt  and  Selby  RaOtoay  and  the  lands  thereof. 

JMf— That  tlM  original  conveyance  of  the  land  incorporated  the  provisions  as  to  minerals 
of  the  Leedt  and  SeWy  Act ;  that  the  4th  section  of  the  Purchase  Act  transferred  the  land  to  the 
York  and  North  Midland  Railway^  with  the  same  mutual  rights  as  to  the  minerals  which  had 
existed  between  the  owners  and  the  Leedt  and  Selby  Railway  Company^  either  by  force  of  the 
provisions  of  the  Act  so  incorporated  or  by  the  operation  of  the  general  rules  of  law ;  and  that 
the  9th  section  of  the  Pnrohaae  Act  did  not  bring  the  minerals  under  or  near  the  land  conveyed 
within  the  operation  of  the  clauses  of  the  York  and  North  Midland  Act,  the  exception  in  that 
section  being  satisfied  by  the  effect  of  the  4th  section. 

The  Defendant  was  the  owner  of  minerals  under  and  near  to  the  lands  and  tunnel  comprised 
in  the  conveyance  to  the  Leedt  and  Selby  Railway  Company^  his  title  being  derived  under  the 
grantor  to  the  Company  subsequently  to  the  conveyance  to  the  Company.  He  gave  notice  of  his 
intention  to  work  pursuant  to  the  provisions  of  the  York  and  North  MidUtnd  Act,  and  the 
Company  not  having  elected  to  purdiase,  he  claimed  to  be  entitled  to  work — doiny  no  wilfal 
damage^  and  not  working  improperly. 

On  a  bill  by  a  Company  now  representing  the  York  and  North  Midland  Railway  Company,  a 
perpetual  injunction  was  granted,  restraining  the  Defendant  from  working  such  minerals,  or 
any  minerals  to  the  support  of  which  the  Company  was  entitled,  in  such  manner  as  to 
occasion  damage  to  the  railway. 
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1862.  Sect.  30.     "  Provided  always,  and  be  it  further  enacted, 

Nobth-Eact-  that  nothing  in  this  Act  contained  shall  extend  to  give  to 

""coMPAKY^^  *^^  *^^  Company  any  mines,  or  any  coals,  stone,  slate, 

^'  or  other  minerals  under  any  land  purchased  by  the  said 

Cbossland.  •/  1  *f 

Company  under  the  provisions  of  this  Act,  except  only 

otemenL  ^^  much  of  such  coals,  stouc,  slate,  or  minerals  as  may  be 
necessary  to  be  dug,  or  carried  away  or  used  for  the 
purposes  of  this  Act;  but  all  such  mines,  coals,  stone, 
slate,  or  minerals  shall  be  deemed  to  be  excepted  out  of 
the  purchase  of  such  land,  and  may  be  worked  by  the 
respective  owners  or  lessees  thereof  under  the  said  lands 
or  the  railway  or  other  works  of  the  said  Company,  as  if 
this  Act  had  not  passed,  so  that  no  damage  or  obstruction 
be  thereby  done  or  occur  to  or  in  such  railway  or  works. 
Provided,  nevertheless,  that  in  case  any  damage  or 
obstruction  shall  be  so  done  or  occur  to  or  in  such  railway 
or  works,  the  same  shall  be  forthwith  repaired  or  removed 
(as  the  case  may  be)  by  and  at  the  expense  of  the  respec- 
tive owners  or  lessees  of  such  mines,  coals,  stone,  slate,  or 
minerals  as  aforesaid ;  and  if  the  same  shall  not  be  forth- 
with done,  it  shall  be  lawful  for  the  said  Company  to 
repair  such  damage,  or  to  remove  such  obstruction,  and 
to  recover  the  expenses  attending  the  same,  in  case  of 
refusal  or  neglect  to  pay  the  same  within  fourteen  days 
after  demand  thereof,  by  distress  and  sale  of  the  goods 
and  chattels  of  such  respective  owners  or  lessees,  or  by 
action  of  debt  or  on  the  case  in  any  of  His  Majesty's 
Courts  of  Record  at  Westminster."  • 

Additional  powers  were  given  to  the  Leeds  and  Selby 
Railway  Company  by  an  Act  of  the  5  <&  6  Will.  4, 
c.  Ivii. 

The  Leeds  and  Selby  Railway  Company  contracted  with 
one  Henry  Hall  for  the  purchase  of  certain  lands  and 
easements,  the  price  of  which  was  settled  by  arbitration  at 


Statement, 
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£1,904 ;  and  by  a  deed  dated  May  30th,  1833,  in  the  form        1862. 
provided  by  the  Act  reciting  the  incorporation  of  the  north-Eaot^ 
Company  by  the  said  Act,  the  said  Henry  Hall  and  his  wife  ''^^p^'^'''' 
granted  to  the  Company  a  piece  of  land,  and  also  the  right  ^^ 

and  privilege  of  working  and  maintaining  a  tannel  nnder 
other  part  of  the  grantors'  estate,  ^^  to  hold  the  premises 
to  the  Company,  their  successors  and  assigns  for  ever, 
according  to  the  trae  intent  and  meaning  of  the  said  Act." 
The  Company  also  purchased  from  certain  charity  trustees 
the  privilege  of  working  and  maintaining  the  tunnel  under 
the  charity  estates ;  and  by  a  deed  dated  August  1st,  1835, 
the  said  privilege  was  granted  accordingly;  and  similar 
privileges  under  other  land  were  granted  by  deeds  dated 
August  31st,  1835,  and  September  29th,  1835.  The  tunnel 
was  made  in  pursuance  of  the  said  grants  and  of  the 
powers  of  the  Act. 

The  York  and  North  Midland  Railway  Company  was 
incorporated  by  an  Act  of  6  Will.  4,  c.  Izzxi.,  which 
cx)ntained  the  following  clauses : — 

Sect.  51.  ^^  And  be  it  further  enacted,  that  nothing  in 
this  Act  contained  shall  extend  to  give  to  the  said  Com- 
pany any  coal,  ironstone,  limestone,  stone,  slate,  clay,  or 
other  mines  or  minerals  under  any  land  purchased  by 
the  said  Company  under  the  provisions  of  this  Act,  except 
only  so  much  of  such  coal,  ironstone,  limestone,  stone, 
slate,  clay,  or  other  mines  and  minerals  as  may  be  neces- 
sary to  be  dug  or  carried  away,  or  used  for  the  purposes  of 
this  Act,  or  as  may  be  found  not  deeper  than  the  line  of 
the  section  hereinbefore  mentioned  and  referred  to,  unless 
the  said  mines  shall  have  been  expressly  purchased  and 
conveyed  by  the  owner  thereof  to  the  said  Company ;  but 
all  such  coal,  ironstone,  limestone,  stone,  slate,  clay,  or 
other  mines  and  minerals  not  necessary  to  be  so  dug, 
carried  away,  or  used  as  aforesaid,  shall  (unless  the  con- 


SttUeuitnt* 
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186d.        trary  be  expressed)  be  deemed  to  be  excepted  out  of  the 

Korth-Easp-  purchase  and  convejance  of  such  lands,  and  may,  subject 

"^oMPijfY^^  to  the  restrictions  hereinafter  contained  for  the  purchase 

«•  thereof  by  the  said  Company,  be  worked  by  the  respec- 

'    tiye  owners  or  lessees  thereof  under  the  said  lands  or  the 

railway  or  other  works  of  the  said  Company,  as  if  this 
Act  had  not  been  passed  \  Provided,  that,  in  the  working  of 
*  such  mines  or  minerals,  no  damage  be  wilfully  done  to  the 
said  railway  or  works,  and  that  the  said  mines  and  min^^ 
be  not  worked  in  an  improper  manner." 

Sect.  52.  ^'  Provided  always,  and  be  it  further  enacted^ 
that  when  and  so  often  as  the  proprietor  or  lessee  or  tenant 
of  any  mines  of  coal,  ironstone,  limestone,  stone,  slate,  clay, 
or  other  mines  and  minerals  lying  under  the  said  railway 
and  works,  or  any  of  them,  or  within  the  distance  of  forty 
yards  from  such  railway  or  works  respectively,  shall  be 
desirous  of  working  the  same,  then,  and  in  every  such  case, 
such  proprietor,  lessee,  or  tenant  shall  give  notice  in  writing 
to  the  said  company,  under  his  hand,  of  such  intention  at 
least  twent}^-one  days  before  he  shall  begin  to  work  such 
mines ;  and,  upon  the  receipt  of  such  notice,  it  shall  be 
lawful  for  the  said  company  to  inspect  such  mines,  or  cause 
the  same  to  be  inspected,  and  to  contract  and  agree  with 
any  such  proprietor,  lessee,  or  tenant  for  the  purchase  of 
and  to  purchase  any  such  mines  or  minerals,  or  any  part 
thereof,  the  getting  and  working  of  which  may  appear  to 
the  said  company  likely  to  prejudice  or  damage  the  said 
railway  or  other  works ;  and  in  case  the  said  company  and 
such  proprietor,  lessee,  or  tenant  do  not  agree  as  to  the 
amount  or  value  of  such  mines  or  minerals,  the  same  shall 
be  ascertained  and  settled  by  the  verdict  of  a  jmy,  as  is 
hereinbefore  directed  with  respect  to  the  lands  which  shall 
or  may  be  taken  for  the  purposes  of  this  Act.  Provided 
nevertheless,  that,  in  case  the  said  company  do  not  before 
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the  expiration  of  each  twentj-one  days  declare  their  desire        1862. 
to  purchase  the  said  mines,  and  do  not  treat  with  such   Nobth-East- 
proprietor,  lessee,  or  tenant  for  the  same,  then  it  shall  be  "comw^t*^ 
lawful  for  the  proprietor,  lessee,  or  tenant  of  such  mines,     ^     **^ 
and  he  is  hereby  authorised,  to  work  and  get  snclKpart  of 
the  said  minerals  as  lie  under  the  said  railway  and  works, 
or  within  the  distance  aforesaid,  without  being  liable  to  the 
said  company  for  any  damage  that  may  be  done  thereby, 
unless  such  damage  be  vdlfully  done,  or  be  caused  by  the 
working  of  the  said  mines  in  an  improper  manner." 

Further  powers  were  given  to  the  York  and  North 
Midland  Railway  Company  by  Acts  of  1  Vict.  c.  Ixviii.,  and 

4  Vict.  c.  vii. 

By  an  Act  passed  on  May  23rd,  1844  (7  Vict.  c.  xxi.), 
hereinafter  referred  to  as  the  Purchase  Act,,  power  was  given 
to  the  York  and  North  Midland  Company  to  purchase  the 
Leeds  and  Selby  Railtcayy  and  the  purchase  was  accord- 
ingly effected.  The  Purchase  Act  contained  the  following 
clauses : — 

Sect.  4.  ^^  And  be  it  enacted,  that,  immediately  on  such 
payment  of  the  said  purchase-money  as  aforesaid,  and  upon 
publication  of  a  notice  thereof  in  the  London  Gazette  and 
in  some  York  and  Leeds  newspaper,  of  which  payment  the 
said  receipt  under  the  hands  of  three  directors  of  the  said 
Leeds  and  Selby  Railway  Company  shall  be  sufficient 
evidence,  the  recited  Acts  of  the  11  Geo.  4,  c.  lix.,  and  the 

5  &  6  Will.  4.  c.  Ivii.,  shall  be  and  are  hereby  repealed,  save 
and  except  as  to  the  acts,  matters,  and  things  hereinafler 
to  be  made  or  done  by  the  directors  of  the  same  company. 
Provided  always,  that  the  repeal  of  the  said  recited  Acts 
shall  not  annul,  or  in  anywise  prejudice  or  afiect,  any 
piurchase,  sale,  C4>nveyance,  grant,  security,  act,  matter,  or 
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1^62.        thing  whatsoever  theretofore  made,  done,  executed,  com- 
North-East-   menced,   or  instituted  under  or  by  virtue  or    in  pursu- 
'^oMPJwrr^^  ance  of  the  said  recited  Acts  so  repealed,  or  either  of  them  ; 
»•  but  that  all  such  purchases,  sales,  conveyances,  grant^s, 

securities,  acts,  matters,  and  things  shall  be  and  remain  as 
good,  valid,  and  effectual  to  all  intents  and  purposes  what- 
soever as  if  the  same  recited  Acts  had  not  been  repealed." 

Sect.  6.  "And  be  it  enacted,  that,  from  and  imme- 
diately after  the  payment  of  the  said  purchase-money,  and 
such  publication  of  notice  thereof  as  aforesaid,  the  said 
Leedi  and  SeJby  Railway^  and  all  stations,  houses,  and 
other  buildings,  wharfs,  weighing  machines,  and  other 
works  belonging  thereto,  and  the  ground  and  soil  thereof 
respectively,  and  all  and  every  other  the  lands,  tenements, 
and  hereditaments,  rights,  easements,  and  appurtenances 
whatsoever,  of  or  to  which  the  said  Leedt  and  Selhy  Rail' 
way  Company  were  by  virtue  of  the  said  recited  Acts  of  the 
11  Geo.  4,  c.  lix.,  and  the  5  &  6  Will.  4,  c.  Ivii.,  or 
either  of  them,  or  by  any  other  means  whatsoever,  seised, 
possessed,  or  entitled,  at  law  or  in  equity,  immediately 
before  the  payment  of  the  said  piirchase  money,  shall  be- 
long to  and  shall,  by  virtue  of  this  Act,  be  absolutely  vested 
in  the  said  York  and  North  Midland  Railway  Company^ 
and  the  undertaking  of  the  Leeds  and  Selhy  Railway  shall 
thenceforth  become  and  form  part  of  the  undertaking  of  the 
York  and  North  Midland  Railway j  subject  nevertheless  and 
without  prejudice  to  the  several  mortgages,  charges,  and 
incumbrances  which  at  or  immediately  before  the  time  of 
such  vesting  shall  have  been  upon  or  affecting  the  said 
Leeds  and  Selhy  Railway^  or  any  of  the  property  of  ^  the 
said  Leeds  and  Selby  Railway  Company  J* 

Sect.  7.  "  And  be  it  enacted,  that  all  contracts,  agree- 
ments, conveyances,  mortgages,  bonds,  covenants,  and  se- 
curities made  or  entered  into  with,  to,  or  in  favour  of,  or  by 
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or  for  the  said  Leeds  and  Selhy  Railway  Company^  before         1362. 
such  payment  of  the  said  purchase-money  and  the  publication    Kobth-Easi^ 
of  such  notice  thereof  as  aforesaid,  shall,  from  and  after  "^compamy^*^ 
such  payment  and  such  publication  of  notice  thereof,  be 
and  remain  as  good,  valid,  and  effectual,  in  favour  of, 
against,  and  in  reference  to  the  said  York  and  North  Mid- 
land Railway  Company ^  and  may  be  proceeded   on   and 
enforced  in  the  same  manner  by  or  against  the  said  York 
and  North  Midland  Railway  Company^  to  all  intents  and 
purposes,  as  if  the  said  York  and  North  Midland  Railway 
Company  had  been  a  party  to  and  executed  the  same,  or 
had  been  named  or  referred  to  therein  instead  of  the  said 
Leeds  and  Selby  Railway  Company. ^^ 

Sect.  9.  ^*  And  be  it  enacted,  that,  fi^m  and  after  the 
payment  of  the  said  purchase-money  and  such  notice 
thereof  as  aforesaid,  all  and  singular  the  powers  and  pro- 
visions, clauses,  matters,  and  things  in  the  recited  Acts  of 
the  6  Will.  4,  c.  Ixxxi.,  1  Vict.  g.  Ixviii.,  and  4  Vict.  c.  vii., 
or  in  any  of  them  contained,  shall,  so  far  as  they  are 
not  repealed,  altered,  varied,  or  otherwise  provided  for  by 
this  Act,  or  by  any  statute,  extend  to  this  Act  and  to 
the  objects  and  purposes  thereof,  and  to  the  said  Leeds 
and  Selby  Railway^  and  the  works,  conveniences,  lands, 
tenements,  and  hereditaments,  so  agreed  to  be  purchased 
by  the  said  York  and  North  Midland  Railway  Company^ 
when  the  same  shall  have,  so  as  aforesaid,  become  vested 
in  the  last-mentioned  Company  to  all  intents  and  pur- 
poses, as  if  the  same  railway  and  works,  conveniences, 
lands,  tenements,  and  hereditaments  had  in  and  by  the  said 
Acts  of  the  6  Will.  4,  c.  Ixxxi.,  1  Vict.  c.  Ixviii.,  and  4  Vict. 
c.  vii.,  been  vested  in  and  made  part  of  the  undertaking  of 
the  said  York  and  North  Midland  Railway  Company ,  and 
as  if  the  enactments,  powers,  provisions,  clauses,  matters, 
and  things,  in  the  same  Acts  or  any  or  either  of  them  con- 
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1862.        tained,  had  been  in  and  by  the  said  last-mentioned  Acts 

North-East-   expressly  enacted  in  reference  to  the  said  Leeds  and  Selhy 

**CoMPAHT^*  jRai7t<?ay,  and  the  works,  conveniences,  lands,  tenements, 

^     ^'  and  hereditaments  of  or  belonringr  thereto,  or  connected  or 

Crosslahd.  1    ,  .  t 

used  therewith,  and  sa  agreed  to  be  purchased  as  aforesaid, 

as  well  as  to  the  said  York  and  North  Midland  Railway^ 

and  also  as  if  the  same  powers,  provisions,  clauses,  matters, 

and  things  were  expressly  repeated  in  this  present  Act  with 

reference  to  the  objects  and  purposes  thereof." 

By  the  NorthrEaatem  Railway  Compan^e  Act,  1854, 
the  York  and  North  Midland  Company  was  dissolved,  and 
its  property  was  vested  in  the  North  Eastern  Railway 
Company ;  and  all  deeds,  conveyances,  and  contracts  of  the 
dissolved  company  were  made  as  effectual  for  or  against 
the  North  Eastern  Railway  Company  as  if  executed  or 
entered  into  by  that  Company  by  name. 

The  Defendant  was  the  proprietor  or  lessee  of  certain 
beds  of  coal  and  ironstone,  part  of  which  were  under  and 
within  forty  yards  on  each  side  of  those  portions  of  the 
railway  which  were  comprised  in  the  before-stated  grants. 
The  Defendant  derived  his  title  under  the  said  several 
grantors  subsequently  to  the  grants  to  the  Company.  On 
Jan.  21,  1862,  the  Defendant  gave  notice  to  the  Company 
of  his  intention  to  work  the  said  beds  of  coal  and  ironstone ; 
to  which  the  solicitors  of  the  Company  answered,  pro- 
testing against  any  working  which  would  affect  the  stability 
of  the  railway,  and  stating  that  on  JBalTs  sale  compensation 
had  been  paid  for  minerals,  though  that  did  not  appear  by 
the  conveyance.  The  Defendant's  solicitors  replied,  that 
their  notice  was  given  under  6  Will.  4,  c.  Ixxxi.,  with  a  view 
to  give  the  Company  the  option  of  purchasing  the  mineral^ 
and  stated  that  the  greater  part  of  the  minerals  were  under 
the  tunnel,  at  which  point  the  Company  had  not  purchased 
the  land  itself. 
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The  Plainti&contended  that  theZ^«d9an^&%C(>mj[>cmy         1862. 

had  acquired  a  right  to  the  support  of  the  minerals,  whether   Korth-Eaot- 

immediately  imdemeath  the  lands  purchased  hy  them  and  "^MF^gnr^^ 

over  which  easements  had  been  purchased,  or  so  near  to     ^     »• 

*■  Crobsuamd; 

the  same  that  the  abstraction  of  the  minerals  would  affect         

or  endanger  the  stability  of  the  works,  and  that  such  right 
had  become  vested  in  the  Plainti£&. 

The  Plaintiffs  and  their  predecessors  had  enjoyed  the 
support  of  the  said  minerals  for  more  than  twenty  years 
before  the  notice. 

The  bill  prayed  an  injunction  against  working  the 
minerals  referred  to  in  the  notice,  or  any  other  minerals  to 
the  support  of  which  the  Plaintiffs  were  entitled,  in  such 
manner  as  to  endanger  the  railway  or  works. 

It  was  not  disputed  that  the  proposed  workings  would 
endanger  or  a£^t  the  stability  of  the  railway. 

The  case  came  on  upon  motion  for  decree. 


Sir  H,  Cairns^  Q.C.^  and  Mr.  Hobhousiy  for  the  Plaintiffs ;      Arffwnmt, 

The  Leeds  and  Selhy  Act  reserves  all  minerals  out  of 
grants  to  the  Company,  and  contains  no  clause  giving  the 
Company  a  right  of  purchase  of  minerals,  by  the  working 
of  which  theu'  line  might  be  affected.  The  only  provision 
is,  that  minerals  under  land  purchased  by  the  Company 
may  be  worked  by  the  owners,  ^^  so  that  no  damage  or 
obstruction  be  thereby  done  or  occur  to  or  in  such  railway 
or  works." 

Under  this  provision  we  are  entitled  to  an  injunction 
absolutely  restraining  all  workings  by  which  the  stability 
of  the  railway  will  be  endangered  or  affected,  it  being  now 
settled  that  the  operation  of  such  a  clause  is  not  limited  to 
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unskilM  or  improper  working: 
Company  v.  ElHot{a), 


Narthr-Ecuiem  BaiJway 


Mr.  Amphletty 
Defendant : — 


Q.C.,    and    Mr.   Prendergastj  for  the 


We  admit  that  the  30th  dause  of  the  Leeds  and  Selby 
Act  extends  to  all  injurioas  workings,  whether  of  an 
improper  kind  or  not ;  but  we  say  that  this  case  is  governed 
not  by  the  Leeds  and  Selby  Act,  but  by  the  York  and 
North  Midland  Act. 

The  only  effect  of  the  7th  section  of  the  Purchase  Act 
is  to  put  the  York  and  North  Midland  Company  in  the 
same  position  as  if  they  had  themselves  executed  the  con- 
veyances, deeds,  and  contracts  of  the  Leeds  and  Selby 
Company;  but  the  effect  of  such  substituted  execution 
must  be  determined  by  the  powers  and  provLdons  of  the 
York  and  North  Midland  Companjfs  Act.  The  9th 
section  of  the  Purchase  Act  makes  the  York  and  North 
Midland  Act  applicable  to  the  Leeds  and  Selby  Ene.  Now 
that  Act  (6  Will.  4,  c.  Ixxxi.)  contains  a  clause  (sect. 
52)  enabling  the  owners  of  minerals  to  give  notice  to  the 
Company  of  their  intention  to  work,  and  empowering  the 
Company,  if  they  desire  to  stop  the  working,  to  purchase 
the  minerals,  and,  in  default,  of  their  making  an  offer  to  do 
so  within  twenly-one  days,  enabling  the  owner  of  the 
minerals  to  proceed  with  his  workings. 

We  have  given  notice  under  this  clause,  and  the  Com- 
pany have  made  default  for  more  than  twenty-one  days^ 
not  having  offered  to  purchase. 


Judgment        ViCE-ChANCELLOE  SiB  W.   PaGE  WoOD  : — 

I  cannot  come  to  the  conclusion  that  the  rights  of  the 
(a)  IJ.  &  H.  U6. 


Cbosslamd. 


GASES  IN  CHANCERY,  575 

parties  are  to  be  detennined  on  the  footing  of  the  York  and  1862. 
North  Midland  Act  without  positively  altering  the  contract  North-Eaot- 
entered  into  by  the  Leeds  and  Selby  Railway  Company,  "^compan^^^ 
It  appears  to  me  that  one  distinct  part  of  the  contract 
between  the  Leeds  and  Selby  Railway  Company  and  the 
grantors  is  to  be  found  in  the  30th  sect,  of  that  Company's 
Act,  and  that  the  reference  in  the  deed  to  the  Act  properly 
embodies  these  provisions.  If  this  were  not  so,  the  contract 
would  be  large  enough  to  pass  the  property  in  the  mines 
and  minerals.  The  conveyance  follows  the  form  given  by 
the  Leeds  and  Selby  Act,  and,  but  for  the  provisions  of  the 
Act,  would  have  a  larger  eflTect  than  the  statute  con- 
templated. This,  however,  is  obviated  by  the  30th  section, 
which  explains  what  is  the  meaning  of  the  statutory  con- 
veyance ;  and  I  think,  that,  in  thus  qualifying  the  convey- 
ance, you  must  consider  the  whole  of  the  clause  imported, 
and  not  merely  so  much  as  says  that  minerals  shall  not 
pass.  You  are  referred  to  the  30th  section,  to  see  what 
the  exception  from  the  general  words  of  the  conveyance 
is,  and  you  find,  first,  that  all  mines  are  excepted,  and 
fiirther,  that  the  owners  of  the  mines  may  work  them,  so 
that  no  damage  or  obstruction  shall  be  done  or  occur  to 
the  railway  or  works.  The  privilege  of  working  mines  is 
reserved  to  the  vendor,  although,  in  form,  his  conveyance 
passes  everything ;  and  the  privilege  is  coupled  with  the 
condition  of  not  working  so  as  to  cause  damage ;  and  in 
case  of  damage  arising,  then  that  the  mine-owner  shall  repair 
it,  or,  on  default,  that  the  Company  may  do  so  at  his  expense* 

It  is  impossible  to  import  into  the  conveyance  part  only 
of  the  3Uth  section,  so  as  to  reserve  the  mines  to  the 
grantor,  without  also  importing  the  other  part,  which  says 
that  he  must  work  in  such  a  manner  as  to  cause  no  damage. 

This  being  so,  I  have  next  to  consider  the  operation  of 
the  Purchase  Act. 
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1862.  By  the  4th  clause  it  is  expressly  enacted,  that,  notwith- 

North-East-  standing  the  repeal  of  the  Leeds  and  Selhy  Acts,  all 
purchases,  sales,  conveyances,  grants,  securities,  acts, 
matters,  and  things  made,  done,  executed,  commenced,  or 
instituted,  under  or  by  virtue  or  in  pursuance  of  the  said 

*'^^"*''^  repealed  Acts  or  either  of  them,  shall  be  and  remain  as 
good,  valid,  and  effectual,  to  all  intents  and  purposes 
whatsoever,  as  if  the  same  recited  Acts  had  not  been 
repealed. 

The  conveyance  therefore  remains,  and  has  the  same 
effect  as  if  the  old  Acts  had  been  in  no  way  repealed — that 
is,  the  same  effect  as  if  the  vendor  had  sold  with  an  express 
reservation  of  minerals,  coupled  with  a  condition  not  to 
work  them  so  as  to  do  damage. 

Then,  as  to  the  7th  section,  I  think  it  cannot  be  pressed 
very  much  on  either  side.  It  cannot  be  read  as  anything 
more  than  an  enactment  that  the  York  and  North  MidUind 
Company  are  to  have  the  benefit  of  and  to  be  bound  by  all 
contracts  as  if  they  had  been  their  own  engagements  ab 
initio ;  but  this  must  mean  as  if  they  had  entered  into  them 
under  such  powers  as  the  Leeds  and  Selby  Company  then 
possessed.  The  clause  is  a  mere  transfer  of  rights,  and 
nothing  more. 

Then  comes  the  9th  section,  which  is  no  doubt  the 
most  important  clause.  This  enacts  that  all  the  powers 
and  provisions,  clauses,  matters,  and  things  in  the  York 
and  North  Midland  Acts  or  any  of  them  contained, 
shall,  so  far  as  they  are  not  repealed,  altered,  varied, 
or  otherwise  provided  for  by  this  Act  or  by  any  statute, 
extend  to  this  Act,  and  to  the  objects  and  purposes  thereof 
and  to  the  Leeds  and  Selby  Railway^  and  the  works,  lands, 
tenements,  and  hereditaments  so  agreed  to  be  purchased  by 
the  York  and  North  Midland  Railway  Company^  when  the 
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same  shall  have  become  vested  in  the  last-mentioned  Com-        1862. 
pany,  to  all  intents  and  purposes  as  if  the  same  railway  Kobth-East- 
works,  lands,  tenements,  and  hereditaments  had  by  the  6  "^com^t^' 
Will.  4,  c,  Ixxxi.,  the  1  Vict.  c.  Ixviii.,  and  4  Vict,  c,  viL,     ^     •• 

been  vested  in  and  made  part  of  the  undertaking  of  the         

York  and  North  Midland  Railway  Company^  and  as  if  the       *'^V"»«*- 

enactments,  powers,  provisions,  clauses,  &c.,  in  the  said 

Acts  had  been  expressly  enacted  in  reference  to  the  Leeds 

and  Selby  Railway^  and  the  works  and  lands  of  or  belonging 

thereto  or  connected  therewith^  and  also  as  if  the  same 

were  expressly  repeated  in  this  present  Act  with  reference 

to  the  objects  and  purposes  thereof. 

This  is  very  strong,  but  the  point  of  the  argument  is  de- 
rived from  the  construction  to  be  put  upon  the  words  ^^  ex- 
cept so  &r  as  hereby  repealed,  altered^  varied,  or  otherwise 
provided  for."  I  consider  that  the  Act  does  provide  expressly 
that  all  contracts  shall  remain  in  statu  quo.  I  regard  the 
30th  clause  of  the  Leeds  and  Selby  Act  as  imported  into 
the  contract  for  the  land;  and  I  hold  that  the  contract  with 
that  clause  so  imported  into  it  was  not  meant  to  be  affected 
by  the  subsequent  Act.  This,  I  think,  is  expressly  pro- 
vided by  the  4th  section  of  the  Purchase  Act,  and,  con- 
sequently, the  case  is  excepted  out  of  the  operation  of  the 
9th  section. 

Mr.  AmphUtt  argued,  that  his  contention  would  not  alter 
the  contract,  but  simply  import  into  it  a  reasonable  condition 
from  the  York  and  North  Midland  Act ;  and  that  whereas 
by  the  original  Act  under  which  the  conveyance  was  made, 
the  Company  had  no  power  of  purchasing  the  mines  or  re- 
straining the  workings  until  actual  damage  was  done,  they 
would,  by  adding  the  further  provision  of  the  York  and 
North  Midland  Act,  obtain  the  benefit  of  preventing  the 
possibility  of  damage,  while  the  owner  of  the  mines  would 
have  the  advantage  of  working  as  he  pleased;  unless  the 
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1862.        Company,  on  receiving  notice,  should  think  fit  to  purchase. 

North-east-   The  supposed  benefit  to  the  Company,  however,  would 

'"coMpi^^^  merely  go  to  the  evidence  on  which  an  injunction  might  be 

^'  obtained.     The  le£:al  ri^rht  would  be  unaltered,  because, 

Crossland.  .   .  . 

under  the  original  Act,  the  Company  would  be  entitled  to 

'**^^"'*"^  full  compensation,  while  the  benefit  to  the  landowner  would 
be,  that  he  would  get  the  full  value  of  the  minerals,  which 
would  be  worthless  to  the  Company.  It  cannot  be  sup- 
posed that  the  Company  would  desire  to  become  pur- 
chasers of  the  mines,  or  to  have  the  contract  varied  in  the 
manner  suggested. 

The  whole  question,  therefore,  resolves  itself  into  this — 
whether  the  Company  are  entitled  to  say,  "  We  took  the 
Leeds  and  Selby  contracts  as  we  found  them,  by  virtue  of 
the  provisions  of  the  4th  section  of  our  Act ;  and  that  being 
so  the  9th  section  does  not  apply,  because  the  case  is  other- 
wise expressly  provided  for  by  the  Act.*'  1  tliink  they  are  so 
entitled.  The  injustice  of  a  different  construction  might  be 
very  great,  because,  taking  the  law  as  it  is  now  settled,  it 
would  be  competent  for  any  vendor  under  the  Leeds  and 
Selby  Act  to  ask  a  jury  for  compensation  for  the  restriction  on 
the  working  of  minerals  imposed  by  that  Act;  and  afler 
that  it  would  be  the  utmost  injustice  to  vary  the  effect  of 
the  contract,  and  compel  the  Company  to  pay  twice  over 
for  the  same  minerals. 

I  am  therefore  of  opinion  that  the  contract  must  be  con- 
strued by  reference  to  the  Leeds  and  Selby  Act,  in  other 
words,  the  minerals  must  not  be  worked  so  as  to  cause 
damage  to  the  railway  or  works  of  the  Company.  There 
is  a  positive  prohibition  of  such  working ;  and  though  a 
remedy  is  provided  for  damage  done,  the  provisions  for 
compensation  cannot  interfere  with  the  jurisdiction  of  this 
Court,  and  the  Company  are  entitled  to  an  injunction  to 
prevent  a  threatened  injury. 
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The  Company  inquired  whether  there  was  an  intention  1862. 
to  work  so  as  to  affect  the  stability  of  the  line ;  to  which  nobth-Eabt- 
the  only  answer  was^  that  the  notice  was  given  under  the 
York  and  North  Midland  Act,  which  (in  the  absence  of  an 
offer  to  purchase)  empowers  the  mine-owner  to  work  not- 
withstanding such  injury.  The  Company  were  offered  the 
option  either  of  buying  the  minerals  or  submitting  to  the 
damage  apprehended.  There  is,  therefore,  a  case  for  an  in- 
junction to  restrain  the  Defendant  fix)m  working  minerals 
under  the  lands,  railway,  or  works  of  the  Company,  in  such 
a  manner  as  to  occasion  damage  to  the  railway  or  works. 

If  it  is  asked  that  the  injunction  should  extend  to 
workings  beyond  the  limits  of  the  railway  and  works 
and  the  Company's  land,  I  must  hear  a  reply  as  to  that. 
The  30th  clause  of  the  Leeds  and  Selby  Act  has  no 
reference  to  damage  caused  by  the  withdrawal  of  lateral 
support. 


Mr.  Hobhouse^  in  reply. — The  notice  comprises  land  be- 
yond the  railway. 

Before  the  passing  of  the  Purchase  Act  the  Leeds  and 
Selby  Company  were  entitled  both  to  vertical  and  lateral 
support  for  their  railway  by  the  contract  embodying  the 
30th  section  and  by  common  law  right ;  and  as  the 
Defendant  and  the  Company  derive  title  under  a  common 
vendor,  there  is  a  further  right,  on  the  principle  of  The  North 
Eastern  Railway  v.  Elliott  The  contract  being  trans- 
ferred to  the  Plaintiffs,  all  these  rights  have  passed  with  it. 


ArgmnaU, 


Vicb-Chancellob  Sir  W.  Page  Wood. — ^I  think 
your  view  is  correct.  The  30th  section  gave  a  right 
to  vertical  support,  which  was  imported  into  the 
contract.     The  law  gave  a  right  to  lateral  support,  flowing 
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1862.  out  of  the  contract.  The  Purchase  Act,  in  transferring 
North-east-  the  contract  as  it  stood,  carried  with  it  all  rights  and 
"^CoMPJOT^^  obligations,  whether  expressly  conferred  by  it,  or  flowing 
out  of  it  by  tlie  operation  of  law.  The  injunction  will 
therefore  extend  to  lateral  as  well  as  vertical  support. 


Crobslakd. 
JudgmeaU 


Mmutet  ^f         Decbbe  perpetual  injunction  to  restrain  Defendant  from  working 
*^^^^        any  of  the  minerals  referred  to  in  his  notice,  or  any  other  mineralB 
to  the  support  of  which  the  Plaintiffs  are  entitled  under  their  con- 
tracts, in  such  a  manner  as  to  occasion  damage  to  the  railway  or 
works  by  the  abstraction  of  such  minerals. 


^"^^  BARROW  t>.  WHITE. 

Morigage — 

^a^^Je  i^      IHIS  suit  was  occasioned  by  the  misconduct  of  one 

'^w^^cefo*  Norman^  a  solicitor,  who  had  appropriated  to  his  own  pur- 

<SrPwrcha$e^    poses  sums  amounting  to  £969  2«.,  being  the  deposits  paid 

Depoait8—Ap'  iuto  his  hands  upon  the  sale  of  an  estate  at  Thomburi/y  in 

^^&^^!    GloueesUrahire,  called  the  Kington  House  estate. 

A  first  mort- 
gagee Joining 

in  a  Bale  by  a        In  the  year  1854  the  PlaintifPs  father,  Bobert  Knapp 

subaeqaent  '  • « 

mortgagee,        BorroWy  hereinafter  called  Barrow  the  elder,  was  seised  of 

TeySnce^imd"  the  Kingt&n  House  property  for  an  estate  in  fee  simple, 

fofthf 'm^^**  subject  to  various  mortgages  created  by  himself  upon  se- 

chaae-moneyof  parate  portions  of  the  property,  for  sums  amounting  to 

lancla  m  

mortgage—  £7,050.  Each  of  these  mortgages  contained  the  usual 
coMtabie,*^  powers  of  Sale  and  of  giving  receipts  for  the  purchase- 
either  to  the      money. 

mortgagor  or  to  "^ 

the  subsequent 

««pect^7d^  On  the  14th  of  September,  1854,  two  of  the  mortgages, 
JS'iiuMt to^Oie  ®^^  ^®"^g  *^r  a  sum  of  £800,  were  transferred  to  the 

conditions  of 

sale,  the  purchasers  bad  i»aid  to  the  solicitor,  and  with  which  the  solicitor  had  absconded. 

And,  Sembie,  under  such  circumstances  it  is  imoiaterial  whether  the  solicitor  acted  in  the 
transaction  as  agent  also  for  the  first  mortgagee. 
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Defendant  White  by  two  several  indentures  of  tliat  date, 
and  to  which  Barrow  the  elder  was  a  party.  Each  of  these 
indentures  contained  a  declaration^  that,  in  case  default 
should  be  made  in  payment  of  the  principal  or  interest,  it 
should  be  lawful  for  White  to  sell  the  hereditaments  therein 
comprised ;  and  that  White  should  stand  possessed  of  the 
moneys  arising  from  the  sale,  after  payment  of  principal, 
interest,  and  costs,  upon  trust  for  Barrow  the  elder,  his 
heirs  and  assigns,  as  real  estate. 
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On  the  15th  of  September,  1854,  Barrow  the  elder 
obtained  from  the  Defendant  White  a  further  loan  of  £450 ; 
and  by  an  indenture  of  further  charge,  dated  on  that  day, 
he  mortgaged  Che  whole  of  the  Kington  House  estate  to  the 
Defendant  WhUe  in  fee,  subject  to  the  charges  subsisting 
thereon  by  virtue  of  the  remainder  of  the  above-mentioned 
mortgages — all  of  which  White  afterwards  paid  off  and 
procured  to  be  transferred  to  himself  in  fee.  This  indenture 
contained  a  declaration,  that,  in  case  default  should  be  made 
in  payment  of  the  principal  moneys  and  interest  thereby 
secured,  it  should  be  lawful  for  White  to  sell  the  premises, 
and  that  he  should  stand  possessed  of  the  money  arising 
by  such  sale,  after  payment  of  principal,  interest,  and  costs, 
upon  trust  for  Barrow  the  elder,  his  executors,  adminis- 
trators, and  assigns. 

Each  of  the  deeds  of  the  14th  of  September,  1854^  and 
the  deed  of  the  15th  of  September,  1854,  contained  a  cove- 
nant by  Barrow  the  elder  with  the  Defendant  White  for 
payment  of  the  principal  and  interest  thereby  secured. 


On  the  16th  of  September,  1854,  Barrow  the  elder 
procured  a  Airther  loan  of  £1,000  from  one  Benjamin  0<- 
bom ;  and  by  an  indenture  of  that  date,  in  consideration  of 
the  sum  oi  £1,000,  he  granted  to  Osbom  and  his  heirs  the 
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whole  of  the  premises,  subject  to  the  prior  incumbrances, 
upon  trust,  at  his  absolute  discretion  and  without  any 
further  direction  of  Barrow  the  elder,  to  sell  the  premises 
as  therein  mentioned ;  and  it  was  thereby  declared,  that 
Osbom  should  hold  the  money  to  arise  from  such  sale  after 
payment  of  the  principal  and  interest  thereby  secured,  and 
all  costs  and  expenses,  upon  trust  for  Barrow  the  elder,  his 
heirs  and  assigns. 

On  the  22nd  of  September,  1854,  and  in  the  month  of 
January  following,  Osbom  caused  the  whole  of  the  pro- 
perty to  be  sold  by  auction,  in  lots,  subject  to  certain  con- 
ditions of  sale,  the  4th  of  which  was  as  follows : — "  Each 
purchaser  shall,  immediately  after  the  sale,  pay  into  the 
hands  of  Mr.  George  Lewis  Norman^  of  Yatton^  Somersetj 
the  vendor^s  solicitor,  a  deposit  of  £10  per  cent,  on  the 
amount  of  his  purchase-money,  and  in  part  payment 
thereof;' 


The  bill  averred  that  the  Defendant  White  "  consented 
to  the  sales,  upon  the  terms  of  the  purchase-moneys  arising 
from  such  sales  being  applied  in  or  towards  payment  of  the 
mortgage  debts  due  to  him." 

Nomnan  attended  both  the  sales,  and  received  the  de- 
posits on  the  lots  sold,  amounting  to  £969  is. 

The  purchases  were  completed  by  the  execution  to  the 
several  purchasers,  fifteen  in  number,  of  as  many  indentures 
of  conveyance.  Each  of  these  indentures  recited  such  of 
the  mortgage  securities  of  the  Defendant  White  as  were 
applicable  to  the  portion  of  the  property  therein  comprised. 
In  several  instances,  the  indentures  recited  a  contract 
between  the  Defendant  White^  acting  in  exercise  of  his 
power  of  sale,  and  the  purchaser.  In  other  instances  they 
tecited  a  contract  by  Barrow  the  elder  and  the  purchaser, 
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^^  with  the  consent  of"  the  Defendant  White  and  Benjamin 
Osborn.  In  some  of  the  indentures  the  conveyance  was 
made  by  the  Defendant  White  in  exercise  of  the  power  of 
sale  therein  referred  to;  and  in  others  the  conveyance  was 
made  by  Barrow  the  elder,  with  the  consent  of  the  Defen- 
dant White  and  of  Benjamin  Osbom. 

In  each  of  the  fifteen  indentures  the  witnessing  part  and 
the  indorsed  receipt  contained  an  acknowledgment  by 
the  Defendant  White  of  the  receipt  of  the  purchase- 
money. 

In  July,  1855,  Norman  absconded,  taking  with  him  the 
sums  received  by  him  for  deposits. 

The  bill  was  filed  by  Robert  Knapp  Barrow  the  younger, 
the  executor  and  residuary  devisee  of  liis  late  father, 
Barrow  the  elder,  against  White  and  the  executors  of 
Benjamin  Osbomy  as  Defendants.  It  charged  that  the 
Defendant  White  had  accepted  the  deposits  paid  by  the 
purchasers  of  the  several  portions  of  the  Kington  Houee 
estate  in  part  payment  of  the  moneys  due  to  him  from 
Barrow  the  elder ;  and  that  Norman^  at  the  time  of  his 
absconding,  held  the  said  deposits  for  the  benefit  and  at 
the  risk  of  the  Defendant  White.  And  the  bill  prayed  for 
a  declaration  that  the  deposits  received  by  Norman  were 
held  by  him  on  behalf  of  the  Defendant  White^  and  that 
the  same  ought  to  be  allowed  as  receipts  by  that  Defendant 
in  account  between  him  and  the  Plaintifil 

The  bill  also  prayed  for  the  usual  accounts  against 
White  as  mortgagee. 

The  evidence  in  the  cause  established,  to  the  satisfac- 
tion of  the  Vice-Chancellor,  that  Normxin  had  acted  in 
receiving  the  deposits  as  agent  of  Barrow  the  elder;  but 
the  Court  was  of  opinion  that  there  was  no  evidence  to 
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Aow  that  Norman  bad  also  acted  in  the  transactKm  as  the 
solicitor  of  the  Defendant  White. 


Sir  Huffh  Caimsj  Q.C.,  and  Mr.  Edward  Fry^  for  the 
Plaintiff:— 

The  deporita  received  by  Norman  were  held  by  him  on 
behalf  of  the  Defendant  Jfhitey  and  ought  to  be  allowed 
as  receipts  by  the  Defendant  White  in  account  betweea 
him  and  the  Plaintiff. 

We  admit  that  Norman  acted  in  the  sale  as  solicitor  for 
the  mortgagor ;  but  we  insist  that  he  also  acted  in  the  side 
as  solicitor  for  the  mortgagees.  He  was,  in  fact,  the  agent 
of  all  parties.  The  sales  were  all,  in  effect,  sales  by  the 
Defendant  White^  in  exercise  of  his  powers  of  sale  as 
first  mortgagee.  In  several  of  the  conveyances  it  is  so 
expressed.  In  all,  the  sale  and  the  conveyance  are 
expressed  to  have  been  with  his  consent.  He  concurred 
in  and  adopted  the  conditions  of  sale ;  and  the  4th  of 
those  conditions  expressly  provides,  that  each  purchaser 
shall  pay  the  deposit  on  the  amount  of  his  purchase* 
monfey  ^*  into  the  hands  of  Norm^an^  the  vendor^s  solicitor.'^ 
The  deposits  are  so  paid;  and  when  the  purchases  are 
completed.  White  signs  the  deeds  of  conveyance  and  the 
receipts  for  the  purchase-money — ^including  the  deposits. 
Whitej  therefore,  we  submit,  must  be  taken  to  have 
accepted  the  deposits  so  paid  into  the  hands  of  Normanj 
in  part  payment  of  the  moneys  due  to  him  from  the  mort- 
gagor; and  the  Court  will  consider  that  iVorman,  at  the 
time  of  his  absconding,  held  the  deposits  for  the  benefit, 
and  at  the  risk,  of  White, 

The  case  of  Rowe  v.   May  {a)  decides,  that,  where  a 
(a)  18  Beav.  613. 
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mortgagee  concura  in  and  adopts  a  contract  for  the  sale  of 
lands  in  mortgage,  and  the  conditions  of  sale  provide  that 
the  purchaser  shall  pay  a  deposit  to  the  auctioneer,  if  the 
deposit  be  lost  by  reason  of  the  insolvency  of  the  auctioneer, 
the  mortgagee  stands  in  the  vendor^s  shoes,  and  the  mort- 
gagee must  bear  the  loss  (a). 
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Argiimeiti. 


The  Vicb-Chancellor. — ^The  Plaintiff  states  by  his 
bill  that  the  Defendant  White  consented  to  the  sales 
^^  upon  the  terms  of  the  purchase-mon^  arising  firom  such 
sales  being  applied  in  or  towards  payment  of  the  mortgage- 
debts  due  to  him."  Must  you  not  show  that  those  terms 
have  been  complied  with  T 


Mr.  Fry. — ^We  have  done  so,  by  showing  that  the 
deposits  were  paid  to  Norman  aa  Whites  agent.  The 
transaction  amounted^  in  equity,  to  an  assignment  by 
Barrow,  the  mortgagor,  to  White,  the  mortgagee,  of  the 
deposits  in  the  hands  of  Norman,  as  a  debt  firom  Norman 
to  White.  Suppose  Norman  had  attempted  to  pay  any 
portion  of  the  deposits  to  Barrow,  the  mortgagor,  would 
not  White  have  been  entitled  to  an  injunction  to  restgrain 
himt  To  the  extent  of  the  deposits  White  must  be 
taken  to  have  accepted  Norman  as  his  debtor  in  lieu  of 
Barrow — to  have  substituted  him  for  Barrow,  and  to  have 
taken  upon  himself  the  risk  of  Norman*  s  solvency. 

[They  cited  also  Scott  v.  Por€her{b),  Tatlock  v.  Bar- 
rw(<j),  and  Ea  parte  Southed)]. 

(a)  In  Rowe  v.  M<xy  the  ques-      mortgagor  and  the   mprgagee : 


tion  arose  between  the  purchaser 
and  the  mortgagee ;  and  in  refer- 
ence to  that  decision  Lord  St, 
Leonards  observes,  that  nothing 
was  there  decided  between  the 


Sogden^s  *^  Vendors  and   Par- 
chasers'*  (ed.  13),  p*  ^2,  note  o, 

(6)  8  Mer.  652. 

(c)  3  T.  R.  180. 

Id)  3  Swantt.  8d3. 
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1862.  Mr.  Osborne  appeared  for  the  executors  of  Benjamin 

Osbomj  deceased. 

Mr.  RoUy  Q.C.y  and  Mr.  Bristowej  for  the  Defendant 
ArgummL       WkiUy  were  not  called  upon. 


Judgment       ViCE-ChANCELLOE   SiB  W.   PaGE   WoOD  : — 

It  does  not  appear  to  me  that  I  ought  to  call  upon  Mr. 
BjoU  in  this  case. 

It  was  argued  for  the  Plainti£f  that  the  transaction 
amounted  to  an  equitable  assignment  by  Barrow  the  elder 
to  the  Defendant  WhUe  of  the  deposits  in  the  hands  of 
Norman^  as  a  debt  from  Norman  to  the  Defendant 
White — ^an  agreement  in  effect  by  the  Defendant  White  to 
take  upon  himself  the  risk  of  NormatCB  solvency,  or  in 
other  words  to  accept  Norman  as  his  debtor  in  substitution 
for  his  principal  debtor,  Barrow  the  elder. 

That  does  not  appear  to  me  to  have  been  the  true  nature 
of  the  transaction* 

The  Defendant  White  advances  moneys  to  Barrow  the 
elder,  and,  to  secure  the  repayment  of  such  moneys,  he 
takes  from  Barrow  the  elder  a  mortgage  containing  a 
covenant  for  the  repayment  of  the  moneys  advanced,  from 
which  covenant  Barrow  the  elder  can  only  discharge  him- 
self by  repaying  the  mortgage  debt.  Norman  is  the  soli* 
citor  of  Barrow  the  elder;  he  acts  as  such  throughout,  and 
deals  with  the  Defendant  White  in  that  character.  Whether 
he  also  acted  in  the  transaction  as  the  solicitor  for  the 
Defendant  White^  I  do  not  think  material.  I  do  not  find 
any  evidence  that  he  did  so  act ;  but  I  do  find  abundant 
evidence  that  he  acted  as  Barrow^e  solicitor,  and,  indeed,  it 
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is  conceded,  that,  up  to  the  actual  execution  of  the  deeds  of 
conveyance  to  the  several  purchasers,  Norrnan  held  the 
deposits  as  the  agent  of  Barrow. 

As  to  the  nature  of  the  agreement  with  the  Defendant 
White  there  can  be  no  dispute,  for  it  is  expressly  averred 
in  the  bill  that  White  consented  to  a  sale  of  the  estate 
"  upon  the  terms  of  the  purchase-moneys  arising  from  such 
sale  being  applied  in  or  towards  payment  of  the  mortgage 
debts  due  to  him." 

Those  terms  Barrow  the  elder  was  bound  to  see  pex 
formed,  before  he  could  lay  claim  to  any  portion  of  the 
purchase-moneys  arising  from  the  sales.  Of  course,  under 
his  covenant,  he  could  not  lay  claim  to  any  portion  of  those 
purchase-moneys  until  the  whole  of  the  mortgage  debts 
due  from  him  to  White  were  paid. 

The  estate  is  sold  by  Barrow  the  elder. — Strictly  speak- 
ing the  sale  was  by  Osborrij  the  subsequent  mortgagee ;  but, 
as  between  Barrow  the  elder  and  White^  Osbom  and  Barrow 
the  elder  are  one,  and  a  sale  by  Osbom  is  in  effect  a  sale 
by  Barrow  the  elder.  Norman,  as  agent  for  Barrow  the 
elder,  receives  and  holds  in  his  hands  the  deposits  paid  by 
the  purchasers  on  the  amount  of  their  purchase-money; 
and  the  agreement  with  White  is  clear  and  definite,  that  the 
whole  money  arising  from  the  sales  is  to  be  applied  towards 
payment  of  the  mortgage  debts  due  to  him,  before  he  will 
concur  in  executing  the  conveyances  to  the  purchasers. 

That,  when  the  parties  meet  to  complete  the  purchases, 
the  purchasers  must  be  allowed  in  account,  as  between 
themselves  and  the  vendors,  the  entire  amounts  paid  by 
the  purchasers  by  way  of  deposit,  can  admit  of  no  doubt. 
This  was  decided  in  Rowe  v.  May,  and  it  stands  to 
reason  that  it  should  be  so.  Upon  no  other  footincr  can 
the  balance  be  claimed,  or  the  benefit  of  the  sales  in  any 
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way  be  insisted  upon,  either  by  the  mortf^agor  or  by  the 
mortgagee.  In  a  question  between  the  Tenders  (toi 
the  one  hand  and  the  purchasers  on  the  other,  the 
mortgagee,  equally  with  the  mortgagor,  must  admit  that 
the  sums  paid  by  way  of  deposit  in  respect  of  the  pur- 
chase-money, whatever  may  have  since  become  of  them, 
were  well  paid.  But  when  the  question  arises  between  the 
mortgagor  and  the  mortgagee, — ^whether  the  mortgagee 
must  also  admit,  as  between  himself  and  the  mortgagor, 
that  the  sums  so  paid  have  been  well  paid  to  him,  the 
answer  is  very  different. 

The  case,  as  it  seems  to  me,  is  reduced  to  this  simple 
form : — ^A  vendor  of  an  estate,  which  is  subject  to  a  mort- 
gage, comes  to  his  mortgagor,  and  says  : — "  Will  you  join 
in  the  conveyance  if  I  pay  you  the  purchase-money! 
Part  of  the  purchase-money  is  lying  at  my  bankers  ^ — ^for 
this  purpose  the  solicitor  is  the  same  as  a  banker — ^^  and  the 
purchaser  will  pay  you  the  balance.''  Of  course,  as  against 
the  purchaser,  upon  payment  of  the  balance  by  the  pur- 
chaser, the  mortgagee  must  admit  the  whole  purchase- 
money,  including  the  deposit,  to  have  been  well  paid,  for 
the  purchaser  has  paid  all  that  he  had  contracted  to  pay. 
But  as  against  his  mortgagor,  the  mortgagee  need  make 
no  such  admission.  The  mortgagor  having  told  him  '^my 
agent  has  the  deposit  in  his  hands,"  the  mortgagee  gets  all 
he  can  from  the  purchaser,  and,  of  course,  he  expects  to  get 
from  the  agent  or  from  the  mortgagor  the  amount  of  the 
deposit. 

Such  a  transaction  differs  totally  firom  an  equitable 
assignment — a  substitution,  as  it  were,  of  the  solidtor  as 
the  agent  of  the  mortgagee,  instead  of  his  bmng  the  agent 
of  the  mortgagor.  It  is  true,  it  would  entitle  the  mort- 
gagee to  file  his  bill  for  an  injunction  against  his  mortgagor, 
to  arrest  the  money  in  the  hands  of  the  agent,  and  prevent 
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his  paying  it  to  the  mortgagor ;  and  upon  the  strength  of 
the  agreement  in  the  case  before  me,  White^  upon  filing 
such  a  bill,  might  have  contended,  /^  You,  the  mortgagor, 
agreed  that  I  was  to  be  paid  out  of  the  purchase-moneys 
arising  from  the  sales  of  the  estate  the  whole  of  the  mort- 
gage debts  due  to  me.  Part  of  those  purchase-moneys  is 
now  in  the  hands  of  your  agent.  You  are  bound  to  per- 
form your  agreement,  and  I  am  entitled  to  arrest  that  part 
of  the  purchase-moneys  in  the  hands  of  your  agent,  and 
prevent  him  from  paying  it  to  you."  But  that  contest 
might  arise  without  any  sort  of  arrangement  having  been 
entered  into  (for  that  is  what  the  Plaintiff  has  to  establish) 
by  which  White  agreed  to  convert  Norman  into  his  agent, 
instead  of  his  being,  as  he  originally  was,  the  agent  of  the 
mortgagor. 

Had  there  been  evidence  to  show  undue  laches  on  the 
part  of  the  mortgagee,  the  result  might  have  been  different ; 
but,  so  far  as  I  have  evidence  on  the  subject,  it  seems  to  have 
been  almost  simultaneously  with  the  completion  of  the  sales 
that  the  agent  absconded.  Whether  this  were  so  of  not,  it  is 
enough  for  me  to  say,  that  there  is  no  evidence  of  any  period 
inten''ening,  in  which  ^Barrotc  the  elder  was  deceived  into  the 
supposition  that  all  had  been  settled  between  his  agent  and 
White  the  mortgagee.  He  is  not  misled  by  any  recital  in 
any  of  the  deeds;  or  by  any  receipt  indorsed  upon  them  by 
the  mortgagee.  From  first  to  last  he  is  as  fully  aware  of 
what  was  being  done  as  White  himself. 

The  transaction  seems  to  me  to  be  reduced  to  the  simple 
case  of  a  person  having  an  interest  in  the  proceeds  of  an 
estate  contracted  to  be  sold,  who,  upon  the  faith  that  he  is 
to  be  paid  his  share  of  the  purchase-money,  does  what  every 
one  knows  is  ccoistantly  done  for  the  convenience  of  the 
vendor,  namely,  signs  the  receipt  for  the  purchase-money 
and  joins  in  the  conveyance  to  release  his  interest.     If  it 
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turns  out,  when  you  get  at  the  true  state  of  the  facts,  that 
he  has  not  received  his  share  of  the  purchase-money,  it 
follows,  of  course,  that  he  is  entitled  to  assert  his  claim 
against  the  person  who  is  his  original  debtor. 

I  find  nothing  in  this  case  amounting  to  an  agreement 
on  the  part  of  White  to  accept  Norman  in  the  place  of 
BarroWy  who  was  his  original  debtor — ^to  a  release  (for  that 
is  what  it  must  come  to)  of  Barrow  from  the  debt  which 
he  was  under  a  covenant  to  pay.  I  find  nothing  firom 
which  such  an  agreement  can  be  inferred.  Consequently, 
as  the  Plaintiff  does  not  desire  to  proceed  with  the  suit  for 
the4nere  purpose  of  obtaining  the  ordinary  decree  for  an 
account,  I  can  do  nothing  but  dismiss  the  bill  with  costs. 


The  Court  being  of  opinion  that  the  deposits  received  by  Norman 
were  not  held  by  him  on  behalf  of  the  Defendant  White,  and  that 
the  same  oaght  not  to  be  allowed  as  receipts  by  the  said  Defendant 
in  accomit  between  him  and  the  Plaintiff,  and  the  Plaintiff  there- 
upon not  asking  for  an  account,  dismiss  the  bill  with  costs. 


Ma9  2nd.  FLOWER  V.  BRIGHT. 

Gma^*Or^  IN  this  case  the  Defendant  was  in  custody  under  process  of 
—Orderxxxvii.  contempt,  for  not  puttinff  in  his  answer  to  the  bill.    He  had 

Jfti&12— Com-  ^  to 

putation  qf  Time — Close  Days — Order  v.,  Rule  6 — Boliday  under^  m  Term  Hme — 11  Geo.  4  ^ 
1  Will  4,  c.  86,  s.  16,  Rule  b^Prooess  qf  CotUempt-^Sabeas  Corpus— Pntoner-^Order  io 
turn  OMT — Keeper  of  the  QueeirCs  Prison.  • 

When  the  time  for  doing  an  act  or  talcing  a  proceeding  ia  expreaslj  fixed  bj  Act  of  Pailia- 
ment,  the  12th  Rule  of  Order  zxxTiL  of  the  Consolidated  General  Orders  (providing  for  cases 
ivhere  the  time  for  doing  an  act  or  taking  a  proceeding  expires  on  a  da/  on  which  the  offices 
are  closed),  does  not  enable  such  act  or  proceeding  to  be  done  or  talien  after  the  expiration  of 
the  time  so  fixed. 

Accordingly,  where  the  thirty  days  limited  by  the  Act  11  Geo.  4  &  1  Will.  4,  c  36, 
i.  15,  rale  5,  as  the  period  within  which  a  Defendant  in  custody  under  process  of  contempt 
onght  to  hare  been  brought  by  habeas  corpus  to  the  bar  of  the  Court,  expired  on  a  day  in  term 
time,  but  on  which  the  Courts  were  closed  by  special  order  of  the  Lord  Chancellor : — ffeld,  that 
the  aboye-mentioned  rule  did  not  enable  the  Plaintiff  to  bring  the  Defendant  to  the  bar  of  the 
Court  on  the  day  on  which  the  offices  next  opened. 

And  upon  motion  on  such  last-mentioned  day  that  the  Defendant  might  be  turned  OTW  to  thm 
custody  of  the  keeper  of  the  Qnsen'i  priaon,  the  Court  reftised  to  make  bdj  order. 
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not  been  hitherto  brought  to  the  bar  of  the  Court  to 
answer  his  contempt^  and  the  contempt  had  not  been 
cleared. 

The  thirty  days  limited  by  the  Act  11  Geo.  4  &  1 
Will.  4,  c  36,  s.  15,  rule  5,  as  the  period  within 
which,  under  such  circumstances,  a  Defendant  is  to  be 
brought  by  habeas  corpus  to  the  bar  of  the  Court  (a),  ex- 
pired on  the  1st  of  May,  1862,  upon  which  day  the  several 
offices  of  the  Court  were  closed  (6)  by  special  order  of  the 
Lord  Chancellor,  made  under  Rule  6  of  Order  v.  of  the 
Consolidated  General  Orders. 
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On  the  following  day  (the  2nd  of  May)  the  Defendant 
was  brought  by  habeas  corpus  to  the  bar  of  the  Court  to 
answer  his  contempt. 


(a)  By  the  5th  rule  of  the  II 
Geo.  4  &  1  Wm.  4,  c.  86, 
8.  15,  it  i8  enacted,  ''That,  if  the 
Defendant,  under  process  of  con- 
tempt for  not  appearing  or  not 
answering,  be  in  actual  custody, 
and  shall  not  have  been  sooner 
brought  to  the  bar  of  the  Court 
under  process  to  answer  bis  con- 
tempt, the  Plaintiff,  if  the  con- 
tempt be  not  sooner  cleared,  shall 
bring  the  Defendant  by  an  habeas 
corpus  to  the  bar  of  the  Court 
within  thirty  days  from  the  time 
of  his  being  actually  in  custody, 
or  detained  (being  already  in 
custody)  upon  process  of  con- 
tempt ;  and  if  the  last  day  of 
such  thirty  days  shall  happen  out 
of  term,  then  within  the  four 
first  days  of  the  ensuing  term ; 
and  where  the  Defendant  is  in 
custody  of  the  serjeant-at-arms, 
or  of  the   messenger,  upon  an 


attachment  or  other  process,  the 
Plaintiff  shall,  within  ten  days 
after  his  being  taken  into  such 
custody,  or,  if  the  last  of  such 
ten  days  shall  happen  out  of  term, 
then  within  the  first  four  days 
of  the  next  ensuing  term,  cause 
the  Defendant  to  be  brought  to 
the  bar  of  the  Court ;  and  in  case 
any  such  Defendant  shall  not  be 
brought  to  the  bar  of  the  Court 
within  the  respective  times 
aforesaid,  the  sheriff,  gaoler 
or  keeper,  serjeant-at-arms,  or 
messenger,  in  whose  custody  he 
shall  be,  shall  thereupon  dis- 
charge him  out  of  custody  with- 
out payment  by  him  of  the  costs 
of  contempt,  which  shall  be  pay- 
able by  the  party  on  whose 
behalf  the  process  issued.^' 

(h)  For  the   opening   of  the 
International  Exhibition. 
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Mr.  E.  L,  Pemberton^  for  the  Plaintiff,  now  moved  for 
the  usual  order,  that  the  Defendant  might  be  turned  over 
to  the  custody  of  the  Keeper  of  the  Queen's  Prison. 

This  motion,  although  under  ordinary  circumstances  it 
should  have  been  made  yesterday,  is  in  time  to-day.  The 
12th  rule  of  Order  xxxvii.  of  the  Consolidated  General 
Orders  provides,  that,  "  where  the  time  for  doing  any  act 
or  taking  any  proceeding  expires  on  a  Sunday  or  other  datf 
on  which  the  offices  are  closed^  and  by  reason  thereof  such 
act  or  proceeding  cannot  be  done  or  taken  on  that  day, 
such  act  or  proceeding  shall,  so  far  as  regards  the  time  of 
doing  or  taking  the  same,  be  held  to  be  duly  done  or  taken 
if  done  or  taken  on  the  day  on  which  the  offices  shall  next 
open,"  Here  the  time  fixed  by  the  Act  of  Parliament  for 
bringing  the  Defendant  to  the  bar  of  the  Court  expired 
yesterday.  The  offices  were  closed  yesterday;  and  the 
Plaintiff  having  brought  the  Defendant  to  the  bar  to-day, 
that  proceeding  on  his  part  must  be  held  to  have  been 
duly  taken.  The  Court,  therefore,  will  make  the  order 
moved  for. 


Judgment,       ViCE-ChANCELLOR  SiB  W.  PaGE  WoOD  : — 

The  Act  expressly  provides,  that,  where,  as  here,  a  De- 
fendant under  process  of  contempt  for  not  answering  shall 
be  in  actual  custody,  and  shall  not  have  been  sooner 
brought  to  the  bar  of  the  Court  under  process  to  answer 
his  contempt,  the  Plaintiff,  if  the  contempt  be  not  sooner 
cleared,  "  shall  bring  the  Defendant  by  an  habeas  corpus 
to  the  bar  of  the  Court  within  thirty  days  from  the  time  of 
his  being  actually  in  custody,  or  detained  (being  already  in 
custody)  upon  process  of  contempt." 

The  Act  then  makes  express  provision  for  the  case  of 
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the  last  of  the  thirty  days  happening  out  of  term.  It  sayS) 
^^  and  if  the  last  day  of  such  thirty  days  shall  happen  out  of 
term,  then  ¥rithin  the  four  first  days  of  the  ensuing  term/' 

The  Act  then  provides  for  the  case  of  a  Defendant  being 
in  custody  of  the  sexjeant-at-anns  or  of  the  messenger 
upon  an  attachment  or  other  process,  and  proceeds  as 
follows : — ^^  And  in  case  any  such  Defendant  shall  not  be 
brought  to  the  bar  of  the  Court  ¥rithin  the  respective  times 
aforesaid,  the  sheriff,  gaoler  or  keeper,  serjeant-at-arms,  or 
messenger  in  whose  custody  he  shall  be,  shall  thereupon 
discharge  him  out  of  custody  without  payment  by  him  of 
the  costs  of  contempt." 

The  Act  provides  for  a  case  where  the  last  of  the  thirty 
days  happens  out  of  term  time,  but  it  makes  no  provision 
for  a  case  like  the  present,  where  the  last  of  the  thirty 
days  happens  in  term  time,  but  on  a  day  on  which  the 
offices  are  closed.  For  that  event  the  Legislature  has  not 
made  any  provision. 

It  was  argued,  that  the  case  is  met  by  the  12th  Rule  of 
Order  xxxvii.  of  the  Consolidated  General  Orders,  which 
provides,  that  when  the  time  for  doing  any  act  or  taking 
any  proceeding  expires  on  a  day  on  which  the  offices  are 
closed,  such  act  or  proceeding  shall  be  held  to  be  duly 
done  or  taken,  if  done  or  taken  on  the  day  on  which 
the  offices  shall  next  open. 

But  here  the  time  for  doing  the  act  in  question  hafi  been 
fixed  by  Act  of  Parliament.  The  provision  of  the  Act  of 
Parliament,  that  it  shall  be  done  within  the  time  so  fixed, 
is  express.  No  exception  is  made  by  the  Legislature  for 
the  case  which  has  occurred.  A  General  Order  of  the 
Court  of  Chancery  cannot  vary  the  express  provision  of  an 
Act  of  Parliament.  And  I  apprehend,  that,  where  the  time 
for  doing  an  act  or  taking  a  proceeding  is  expressly  fixed 
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by  Act  of  Parliament,  no  General  Order  of  this  Court  can 
enable  the  act  or  proceeding  to  be  done  or  taken  after  the 
expiration  of  the  time  so  fixed  bj  Act  of  Parliament. 

The  Defendant  has  not  been  brought  to  the  bar  of 
the  Court  within  the  time  fixed  by  the  Act;  and  it 
appears  to  me  that  the  12th  Bule  of  Order  xzxvii.  of  the 
Consolidated  General  Orders  does  niot  enable  the  Plaintiff 
to  bring  him  to  the  bar  of  the  Court  to-day. 

I  can  make  no  order  on  th^  motion;  and  the  gaoler 
must  take  such  course  as  he  shall  think  fit.    . 


No  order  was  made  upon  the  motion ;  and  no  attempt  being  made 
to  detain  the  prisoner,  he  departed  out  of  custody. 


-Jj^<ac^     /^^r 


Re  smith. 

William  smith,  by  his  win  dated  December  8th, 
1837^  gave  all  his  real  and  personal  estate  to  his  son  John^ 
charged,  among  other  things,  with  the  payment  of  the  two 
sums  of  £3,000  and  £2,000,  thereinaflter  bequeathed,  with 
b  ^wiU^sooo*  ^^^^'^^^  fr^"^  testator's  decease.  Then  followed  a  bequest 
of  £3,000  to  trustees,  upon  trust  for  testator's  daughter, 
Maria,  for  life,  for  her  separate  use,  and  after  her  decease 
"  to  divide  and  pay  the   said  sum   of  £3,000  unto  and 


/dry  uth. 
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upon  trnat  for 
A.  aod  her 
children,  and 
after  the  de- 
cease of  A» 
without  issue, 

for  the  children  of  B,  By  a  codicil  of  later  date  the  tesUtor  recited  that  he  had  hj  his  irill 
given  the  £8,000  to  A,  for  life,  with  remainder  to  her  children,  and  afterwards  to  B.  for  life, 
with  remainder  to  his  children,  and  revoked  the  will  as  to  £2,000,  part  of  the  £8,000,  from  and 
after  the  devise  to  A.  and  her  children,  and,  instead  of  giving  the  said  sum  of  £2,000  to  &  and 
his  children,  bequeathed  the  same  to  C: — Held,  that  the  erroneous  recital  in  the  codicil  that  the 
£8,000  was  given  to  B.  for  life,  did  not  amount  to  a  gift  of  a  life  esUte  in  the  £1,000  which 
remained  unrevoked. 

Bj  the  will  the  testator  had  also  given  £2,000  to  B,  for  life,  with  a  gift  over  on  insolvency : — 
ffeld,  that,  if  the  codidl  had  been  resd  as  an  implied  gift  of  £1,000  to  B.  for  life,  the  gift  over 
on  insolvency  would  have  attached  to  the  £1,000  as  well  as  to  the  £3,000. 
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equally  amongst  the  children  of  Mana^  in  equal  shares  if 
more  than  one^  and  if  but  one^  then  upon  trust  for  that 
one,  the  shares  of  such  one  or  more  of  them  as  should  be 
a  son  or  sons  to  vest  in  him  and  them  respectively  at  his 
or  their  age  or  respective  ages  of  twenty-one  years  ;  and  to 
vest  in  such  one  or  more  of  them  as  should  be  a  daughter 
or  daughters  at  her  or  their  age  or  respective  ages  of 
twenty-one  years,  or  day  or  respective  days  of  marriage, 
which  should  first  happen.  And  in  default  of  children  of 
Mariay  or,  being  such,  if  they,  he,  or  she  should  die  without 
taking  a  vested  interest,  then  ^^  upon  trust  to  pay  the  said 
sum  of  £3,000  unto  and  equally  amongst  the  children  of 
his  (testator's)  son  Edward^  share  and  share  alike,  as 
tenants  in  common,  and  not  as  joint  tenants,  with  benefit 
of  survivorship  among  them  in  case  any  of  them  should  be 
under  age,  in  the  same  manner  as  was  thereinafter  directed 
as  to  the  sum  of  £2,000.  And  the  testator  gave  to  the 
said  trustees  £2,000,  upon  trust  to  pay  the  income  to  his  said 
son  Edward  '^  during  his  natural  life,  and  until  he  should 
become  bankrupt,  insolvent,  or  compound  with  his  creditors, 
and  upon  and  immediately  after  the  decease  of  Edward^ 
or  in  case  he  should  become  bankrupt,  insolvent,  or  com- 
pound with  his  creditors,  upon  trust  "  to  pay  and  apply 
the  said  sum  of  £2,000,  or  the  stocks,  ftmds,  and  securities 
in  or  upon  which  the  same  should  be  invested,  unto  and 
equally  amongst  the  children  of  Edward^  as  tenants  in 
common,  and  not  as  joint  tenants ;  but  if  only  one  such 
child,  then  to  such  only  child :  Provided  always,  that  in 
case  either  of  the  children  of  Edwardj  being  a  son, 
should  die  under  the  age  of  twenty-one  years,  or,  being  a 
daughter,  should  die  under  that  age  or  day  of  marriage, 
that  then  the  share  of  him  or  her  so  dying  of  and  in  the 
said  trust  moneys,  as  well  original  as  accruing  under  this 
present  provision,  should  go  unto  and  be  divided  equally 
amongst  the  surviving  children  of  his  said  son,  as  tenants 
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in  common,  and  not  as  joint  tenants ;  or  if  but  one  such 
surviving  child,  then  to  such  one."  Then  followed  clauses 
for  maintenance  and  advancement  during  the  minorities  of 
the  children  of  Maria  and  Edward  out  of  their  expectant 
shares,  the  surplus  income  of  the  expectant  shares  of  such 
children  or  child  to  be  accumulated  for  their,  his,  or  her 
benefit. 

The  testator  made  a  codicil,  dated  March  6th,  1838,  as 
follows : — 

"  Whereas  in  and  by  my  last  will  and  testament  I  have 
given  the  sum  of  £3,000  to  my  daughter  Maria,  for  her 
life,  with  remainder  to  her  children,  and  afterwards  to  my 
son  Edward,  for  his  life,  with  remainder  to  his  children  : 
Now,  I  do  hereby  revoke  my  will  so  far  as  relates  to  the 
sum  of  £2,000,  part  of  the  said  sum  of  £3,000,  firom  and 
after  the  devise  to  my  daughter  Maria  and  her  children, 
and  instead  of  giving  the  said  sum  of  £2,000  to  my  son 
Edward  and  his  children,  I  give  and  bequeath  the  said 
sum  of  £2,000,  after  the  decease  of  my  daughter  Maria 
without  issue,  to  my  son  John,  his  executors  and  adminis- 
trators; and  I  hereby  confirm  my  will  in  every  respect 
not  altered  by  this  my  will." 

The  testator  died  on  March  17th,  1838. 

The  petition  stated  that  the  testator^s  son  Edward  had  by 
his  firatmarriage  five  children :  William,  bom  in  1827 ; 
George,  bom  in  1829  ;  Selina,  now  the  wife  of  Thomas  Hilly 
born  in  1832 ;  Hannah  and  Henry,  bom  in  1831  and  1835, 
both  of  whom  died  imder  age  in  1835  and  1839  respectively. 

The  petition  also  stated,  that,  by  a  second  marriage  in 
1846,  Edward  Smith  had  had  two  children,  Maria  and 
Edward,  now  of  the  respective  ages  of  fourteen  and  eleven, 
and  he  and  his  second  wife  were  still  living. 
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la  1841,  Edward  Smith  took  the  benefit  of  the  Insolvent        1862. 
Act.  Be  Smru. 

Maria   Smith    married    a  Mr.   Morgan^   and   died   on      suummL 
Jan.  11th,  1853,  without  having  had  issue. 

The  trustees  paid  into  Court  sums  representing  the 
bequest  of  £2,000  by  the  will,  and  also  £1,000,  part  of 
the  bequest  of  £3,000,  questions  having  been  raised  as  to 
the  right  of  the  children  of  the  second  marriage  to  parti- 
cipate, and  also  whether  Edward  Smith  took  a  life  interest 
in  the  £1,000  and  £2,000  respectively. 

The  petition  was  presented  by  two  of  the  children  of 
Edward  Smithy  bom  before  the  insolvency,  and  by  incum- 
brancers on  their  shares,  and  prayed  that  both  funds  might 
be  divided  into  three  shares,  and  paid  to  William^  Georgty 
and  SeUnOj  or  their  assigns,  respectively. 


Mr.  Hardy  and  Mr.  Roberts  for  the  petitioners  : — 

It  will  be  contended  by  the  assignee  of  Edward  Smith 
that  the  erroneous  recital  in  the  codicil,  that  the  £3,000 
was  given  to  Edward  Smith  for  life,  amounted  to  a  bequest 
of  the  £1,000,  which  was  not  revoked  by  the  codicil.  But 
this  cannot  be,  because  the  erroneous  recital  is  not  in  the 
same  instrument  as  the  original  gift,  and  cannot  deprive 
the  children  of  Edward  of  an  express  gift  to  them  :  Adams 
V.  Adams  (a).  Even  if  this  were  otherwise,  thq^aim  of 
the  assignee  as  to  the  £1,000  would  fail,  together  with 
that  as  to  the  £2,000,  by  the  gift  over  on  the  insolvency, 
which,  on  the  principle  of  Johnstone  v.  narrowby{b\  must 
attach  to  the  additional  bounty,  supposing  any  to  be 
bestowed  by  the  codicil. 

Mr.  Osborne  for  the  assignee  of  Edward  Smith : — 


Argument. 


(a)  1  Hare,  637. 


(6)  I  D.  F.  8f  J.  183. 
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1.  Edward  took  a  life  interest  in  the  £1,000,  part  of  the 
£3,000.  It  is  trae,  the  will  gave  the  £3,000  to  his 
children  without  any  intermediate  life  estate  to  the  insol- 
vent ;  but  the  recital  in  the  codicil,  that  the  bequest  was  to 
Edward  for  life,  indicates  an  intention  to  give  a  life  interest 
to  him,  and  is  equivalent  to  a  bequest,  which  remains 
operative  as  to  the  £1,000,  which  the  codicil  does  not 
revoke:  Jordan  v.  Fortescue(a) ;  1  Jarman  on  Wills  (ft). 

2.  The  clause  as  to  insolvency,  attached  to  the  £2,000 
legacy  in  the  will,  does  not  attach  to  the  £1,000  given  by 
the  codicil,  that  being  given  not  as  an  addition  to  the  former 
gift,  but  subject  to  other  prior  limitations,  and  as  an  inde- 
pendent legacy. 

Mr.  Pheary  for  the  children  of  the  second  marriage,  sub- 
mitted, that  the  children  of  the  second  marriage  were  en- 
titled to  share  in  both  funds,  and  cited  Brandon  v.  Aston  (c) 
as  an  authority  to  that  effect. 

Mr.  C,  Hally  for  the  trustees. 


JvdgmenL       ViCE-ChANCELLOB  SiR  W.  PaGE  WoOD  : — 

I  am  of  opinion  that  the  codicil  does  not  amount  to  an 
implied  gift  of  the  £1,000  to  Edward  Smith  for  life.  AH 
cases  of  this  description  turn  upon  the  intention  of  the  tes- 
tator, and  the  distinction  drawn  by  Vice-Chancellor  Wig- 
ram(d)  seems  to  me  very  intelligible — ^viz.  that  where  you 
find  a  recital  that  a  particular  person  is  entitled  under 
another  instrument,  that  does  not  in  general  amount  to  a 
gift  by  the  instrument  which  contains  the  rec\tal,  because 


(a)  10  Beav.  259. 
(6)  2nd  ed.  441—443. 


(c)  2  Y.  &  C.  30. 
(rf)  1  Hare,  540. 
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the  testatoiy  supposing  the  interest  already  to  exist,  cannot 
intend  by  that  instrument  to  create  it ;  but  where  a  tes- 
tator says  in  any  testamentary  instrument  that  he  has  by 
that  very  document  made  a  particular  gift,  there  the  Court 
will  lay  hold  of  this  as  conclusive  evidence  of  an  intention 
to  confer  such  bounty,  and  will  give  to  the  erroneous  re- 
cital the  effect  of  an  actual  gift. 

This  principle,  however,  is  not  of  necessity  applied  under 
all  circumstances.  An  example  to  the  contrary,  Skerrait 
V.  Oakley  (a)y  is  mentioned  in  Mr.  Jarmari%  work.  There 
a  testator,  having  by  his  will  given  to  his  wife  certain 
legacies,  and  a  life  estate  in  leaseholds  at  Norihwoody  and 
having  bequeathed  an  estate  at  Wrentnall^  and  the  North- 
wood  estate  after  the  wife's  death,  and  all  his  residue  to 
other  persons,  made  a  codicil  on  the  same  day,  whereKy  he 
directed  that  the  bequest  to  his  wife  contained  in  the  will 
should  be  in  full  of  all  her  claims  on  his  estate,  except  the 
estate  for  life  of  his  wife  and  her  assigns  in  the  premises  at 
Wrentnall^  anything  in  the  foregoing  will  to  the  contrary 
notwithstanding.  The  contest  was,  that  this  amounted  to 
an  implied  gift  to  the  wife  of  a  life  estate  in  the  Wrentnall 
property ;  but  the  Court  decided  against  the  claim.  Lord 
Kenyon  saying  that  the  intention  must  be  collected  from 
the  will  and  codicil  taken  together.  It  is  for  this  last  ob- 
servation that  I  refer  to  the  case. 

The  principle  which  must  govern  this  case  may  be  thus 
stated  :  Where  there  is  by  a  will  a  clear  gift,  as  here,  to 
a  class  of  children,  they  cannot  be  deprived  of  the  benefit, 
unless  the  gift  is  actually  revoked.  Then  is  there  anything 
in  the  codicil  which  clearly  indicates  an  intention  to  revoke 
this  gift  to  the  children?  It  is  impossible  to  hold  that 
there  is.     The  object  of  the  codicil  is,  to  make  a  gift  to 

(a)  7  T.  R.  492. 
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1862,  John ;  and,  for  this  purpose,  the  testator  revokes  a  previous 
Rb  Surra,  bequest  of  £3,000,  made  by  the  will,  to  the  extent  of 
Jydgmmt.  £2,000.  In  the  case  of  Jordan  v.  Fortescue,  the  codicil 
gave  to  William  Jordan  £500  "in  addition  to  £1,500, 
which  I  have  before  bequeathed  him."  It  was  clear,  there- 
fore, that  he  intended  to  raise  the  whole  legacy  to  £2,000, 
though  he  made  a  mistake  in  reciting  the  amount  of  the 
previous  gift.  But  in  this  case  I  am  asked  to  deprive  a 
'  class  of  legatees  of  a  clear  specific  gift  by  force  of  an 
erroneous  recital  in  a  subsequent  instrument.  The  codicil 
does  not  purport  to  give  anything  additional  to  the  objects 
of  the  ori^nal  gift;,  but  to  take  away  part  of  what  the 
testator  supposed  himself  to  have  given.  It  would  be  a 
perversion  of  the  principle,  that  an  erroneous  recital  of  a 
gift  by  the  same  instrument  may  be  equivalent  to  an 
actual  gift,  to  apply  it  so  as  to  take  away  an  express  bequest 
by  an  earlier  instrument  to  some  one  else,  and  this  where 
the  codicil  is  not  intended  to  confer  any  bounty  upon  the 
real  or  supposed  objects  of  the  original  gift. 

Further,  I  am  of  opinion,  that,  after  the  decision  in  John- 
stone V.  Harrowbyj  the  second  contention  of  the  petitioners 
must  also  prevail.  I  can  find  no  substantial  distinction  be- 
tween that  case  and  the  present ;  and  therefore,  either  way, 
Edward  Smith  would  take  no  interest  in  the  £1,000  :  first, 
because  the  codicil  does  not  amount  to  a  gift ;  and  secondly, 
because,  if  it  did,  the  condition  in  the  will  would  attach, 
and,  in  the  events  that  have  happened,  would  defeat  the 
)    gift. 

The  remaining  question  is  as  to  the  time  when  the  class 
is  to  be  ascertained ;  and  as  to  this  I  should  have  felt  no 
hesitation,  but  for  the  case  of  Brandon  v.  Aston,  I  must 
hear  you,  Mr.  Hardy ^  upon  that  point.  Is  there  supposed 
to  be  anything  special  in  a  gift  over  on  bankruptcy  rather 
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1862. 

Re  Smith. 

Judgment. 

Mr.  Hardy ^  in  reply,  argued  that  Brandon  v.  Aston  turned      ArgmimL 


than  on  death,  with  reference  to  the  time  of  ascertaining 
the  class? 


upon  special  circumstances,  and  cited  Gillman  v.  Daunt  (a). 


Vicb-Chanoellor  Sir  W.  Page  Wood. — ^I  think  I 
must  follow  the  general  rule.  Brandon  v.  Aaton  seems  to 
have  turned  on  special  circumstances.  As  long  as  a  fund 
is  in  hand,  the  general  rule  is,  that  new  members  of  the 
class  may  be  let  in.  The  time  when  the  money  is  dis- 
tributable is  the  time  for  ascertaining  the  class,  after  which 
no  more  can  be  let  in.  Children  bom  after  the  fund 
becomes  divisible  are  not  entitled  to  share. 


Judgment 


Declare  that  Edward  Smith  took  no  interest  in  the  £1,000,  part  of 
the  £3,000,  and  that  bis  life  estate  in  the  other  legacy  of  £2,000 
ceased  upon  his  insolvency  in  1841. 

As  to  the  £1,000,  declare  that  the  same  is  divisible  among  such 
of  the  children  of  Edward^  bom  in  the  lifetime  of  Maria  Morgan^  as 
may  attain  or  have  attained  twenty-one,  as  to  sons ;  or  attain  or 
have  attained  that  age,  or  be  or  have  been  married,  as  to  daughters. 

As  to  the  £2,000,  declare  that  the  same  was  divisible,  among  such 
of  the  children  of  Edward,  bom  before  the  eldest  son  attained 
twenty-one,  as  may  attain  or  have  attained  twenty-one,  as  to  sons ; 
or  attain  or  have  attained  that  age,  or  be  or  have  been  married,  as  to 
daughters. 

Tax  and  pay  costs. 

Inquiry  as  to  the  children  of  Edward  Smith. 

(a)  8  K.  &  J.  48. 


MunOeatif 
JL/ecTee, 
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<P  ?fSS5 


j«,eiiih.  ^/iLV/i^'  HOOPER  r.  GUMM. 


This 


^^ifc*^!!r"    A  HIS  was  an  adjourned  summons  as  to  the  production  of 

Plaintiff  abroad   doCUmentS. 
— Agent — 
Boolu  in  ttf0  ,-,,  ,  .        .  ,  1  !•  1  1    •  1  r 

abroad— Form       Ine  suit  was  mstituted  to  establish  a  claim  on  the  part  of 
of  Affidavit     ^jj^  piaintifF,  a  merchant  in  Boston,  U.S..  to  a  first  charge 

Confidential  ^        \  ^.       t  .  ^  «         , 

lettera,  which,    on  an  American  ship   by  virtue  of  an  alleged  mortgage 

ten  in  th7\vL\t  executed  in  America^  and  to  restrain  the  sailing  of  the  ship. 

Inference  there^  The  ship  was  claimed  by  the  Defendant  Gumm  as  a  pur- 

to»  were  sent      chaser  without  notice  of  the  mortgage. 

Ijl^  PUintiff  ^^ 

^his  agents  in       The  Plaintiff  made  an  affidavit,  stating  that  he  had  in  his 

com^icl^ed'  possession  the  documents  in  the  first  and  second  parts  of  the 

^ff^id^^^^bl'  ^^^^  schedule  to  the  affidavit;  that  he  objected  to  produce 

privileged.  "  the  ledger,  journal,  cash-book,  and  bill-book,"  in  the  first 

e8Ubll8h*'ri**i  P^^  ^^  ^^^  schedule,  on  the  grounds  that  the  books  were  in 

lege  18  to  let-  constant  use  in  his  business,  that  they  contained  entries 

ten  sent  by  the  .     ,  .  .  .         .        t  .         i  •  v 

agent  to  tbe  not  relating  to  the  matters  in  question  m  the  suit,  which 
SenMe  thTt  *^^  Plaintiff  claimed  to  seal  up  ;  and  "  that  he  had  in  the 
they  mnat  ap-    fi^gt  part  of  the  schedule  set  forth  extracts  from  entries  in 

pear  to  have  *^  . 

been  sent  in      such  books  in  any  manner  relating  to  the  matters  in  ques- 

Gonsequence  of   , .        .     ,,  .,  ,, 

commnnica-        ^^^n  m  the  SUlt. 
tions  from  the 

aoUcitor.  The  affidavit  further  stated,  that  the  Plaintiff  objected  to 

The  same  *' 

practice  applies  produce  the  documents  set  forth  in  the  second  part  of  the 
dnction^or^"     first  Schedule,  on  the  groimds  following : — 

books,  whether 

s'^i^d^  ***  "That  the  documents  consist  principally— first,  of  cases 

Itisnotsuffi-  or  copy  cases  for  and  the  opinion  and  copy  opinion  of  coun- 

to  avoid  pro-'  ^^^  thereon,  and  the  drafts  of  one  or  some  of  such  cases; 

dSL"to"  Ita^t""  *^®^  instructions  for  counsel's  opinion.     Secondly,  of  confi- 

that  booits  are  dential  Communications,  which,  after  the  matters  in  question 

use,  without  in  this  suit  arose,  and  with  reference  thereto,  passed  between 

thiy"^nnot  be  °^®  ^^  Messrs.  G.  Peahody  ^  Co.,  of  London,  my  attor- 

removed  with-  neys  and  agents,  duly  authorised  by  power  of  attorney,  to 
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be  communicated  to  my  solicitors  in  thi&  cause,  and  between 
such  solicitors  and  the  said  Messrs.  G.  Peahody  4"  C^*  ^ 
be  communicated  to  me.  Thirdly,  the  papers  and  docu- 
ments in  this  suit  and  correspondence  relating  thereto  since 
the  institution  thereof.  The  first  part  of  the  schedule 
contained  the  following  particulars : — 

^^  Ledger,  journal,  cash-book,  bill-book,  containing  entries 
of,  or  relating  in  any  manner  to,  the  matters  in  question  in 
this  suit.  The  following  are  extracts  from  such  books,  con- 
taining all  the  entries  therein  relating  in  any  manner  to  the 
matters  in  question  in  this  suit :"  [Then  followed  a  number 
of  extracts  from  each  of  the  several  books.] 

The  second  part  of  the  schedule  contained  a  list  of  letters, 
some  described  as  from  (?.  Peahody  jr  Co.  to  the  Plaintiff, 
others  as  from  the  Plaintiff  to  G.  Peabody  ^  Co.,  others 
as  from  Messrs.  Freshfield  4r  Newman  (the  Plaintiff's 
solicitors),  to  G.  Peahody  ^  Co,  It  also  specified  various 
cases  and  opinions,  and  also  "  the  papers  belonging  to  the 
suit  and  correspondence  since  the  institution  thereof;"  also 
"  Extract  from  the  statutes  of  the  United  Statesy  and  brief 
copy  correspondence  to  accompany "  a  specified  case  for 
counsel's  opinion. 

The  Defendant  took  out  a  summons  for  the  production 
of  the  ledger,  journal,  cash-book,  and  bill-book,  and  of  the 
correspondence  mentioned  in  the  second  part  of  the  sche- 
dule ;  and  also  that  the  papers  and  correspondence  men- 
tioned in  the  second  part  of  the  schedule  might  be  set  out 
in  a  full  and  complete  list  upon  affidavit. 

The  summons  was  adjourned  into  Court, 


1862. 


StaUtnent. 


Mr.   GHfardy  Q.C.,   and  Mr.  Dickinson^  for  the  De- 
fendant : — 

VOL.   II.  R  R 


Argument. 


ArgumtnL 
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With  respect  to  the  books,  there  b  no  soiEcIent  state- 
ment as  to  the  necessity  of  having  them  for  daily  use.  If 
there  were,  that  would  only  affect  th^  mode  and  place  of 
production,  but  would  not  entitle  the  Plaintiff'  to  f^xe 
extracts  in  lieu  of  the  books  themselves. 

Then,  as  to  the  cocrespondence^  there  is  no  snfficteiit 
claim  of  privilege.  The  letters  between  the  Plaintiff  and 
his  commercial  agents  must  be  produced.  It  is  not  stated 
that  the  Plaintiff's  letters  were  written  far  the  purpose  of 
being  communicated  to  his  solicitors;  and  it  is  quite  con- 
sistent with  the  a£Sdavit  that  the  communication  was  a 
subsequent  arrangement.  Further,  there  is  no  groand 
of  privilege  at  all  set  up  as  to  the  letters  from  Messrs*. 
Peabody  to  the  Plaintiff.  To  make  communications  privi- 
leged, they  must  be  for  the  purpose  of  defence,*  or  of  ob- 
taining legal  advice:  Laf<me  v.  Falkland  Islands  Cam- 
party  (a}f  Goodall  v.  Little  (b). 

We  are,  moreover,  entitled  to  a  MIer  statement  of  the 
correspondence  referred  to  in  the  second  part  of  the  sche- 
dule.   It  may  or  may  not  turn  out  to  be  privileged. 

Mr.  Bolt,  Q.C.,  and  Mr.  Karslake;  for  the  Plaintiff: — 

This  is  a  suit  by  an  American  merchant,  carrying  on 
business  in  Boston.  Of  necessity,  when  he  found  it  requi- 
site to  instruct  a  solicitor  in  England,  he  wrote  to  his 
London  agents  to  select  a  solicitor,  and  sent  them  the 
information  to  be  communicated  to  the  firm  whom  they 
might  select.  Such  communications  are  necessary  for  the 
conduct  of  a  suit,  and  come  within  the  rule  of  privilege, 
as  acted  on  in  Steele  v.  Stewari{c)  andReidv.  LAnglois(d). 

(a)  4  K.  &  J.  34.  (c)  1  Ph.  471. 

(b)  1  Sim.  N.  S.  166.  (rf)  t  Mc  &  G.  627. 
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In  the  former  case,  letters  from  the  solicitor's  agent  to  the 
party  were  held  privileged ;'  and  this'  is  the  converse  caie^J' 
In  Meidy.  L^Angloisj  the  privilege  claimed  was  identical 
with  that  which  we  claim  here.  Goodall  v;  Little  Was 
different,  the  communications  there  being  between  De- 
fendant and  co-Defendant,  and  the  principle  being  that 
the  co-Defendant  could  be  compelled  to  disclose  the  facts 
communicated ;  and  it  would,  therefore,  be  contradictory 
to  hold  that  the  statement  of  them  was  privileged  in  the 
hands  of  the  Defendant,  to  whom  it  had  come.  As  to  the 
correspondence  referred  to  in  the  second  part  of  the  sche- 
dule, it  is  obvious  that  it  is  privileged.  »      . 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

I  think  the  cases  of  Reid  v.  HAnghisj  and  Goodall  v. 
Little^  may  very  well  stand  together.  In  the  latter  case 
the  communications  were  between  co-Defendants,  and  I 
think  Mr.  RoUa  observation  is  perfectly  just,  that  that 
decision  may  be  sustained  on  the  ground  that  the  subject 
matter  of  the  communication  might  be  extracted  from  the 
Defendant  who  received  the  letter,  as  facts  within  his 
knowledge,  by  means  of  interrogalories  on  an  aim^nd^d^ 
bilL  It  signifies  nothing  in  what  Shape  the  ittfbrmation  i^ 
obtained ;  arid  if  it  cotdd  not  be  withheld  on  interrogatories, 
there  was  no  reason  for  holding  the  d'ocument  wiiich  con- 
tained it  to  be'privileged.  The  Defendant,  having  received 
this  information  from  a  co-l)efendalit,  could  no  more  pro- 
tect himself  from  discldsihg  it,  when  once  he  knew  it,  than 
if  he  had  acquired  the  knowledge  in  any  Other  manneri 

All  these  cases  really  turn  upon  the  reasonable  necessity, 
which,  under  the  circumstances,  may  be  considered  to  exist 
for  the  communications  as  to  which  privilege  is  claimed,  in 

RR  2 
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1862.  order  to  enable  the  litigant  to  obtain  the  benefit  of  lega« 
HooFEB  assistance.  On  this  principle  Lord  Cottenham  acted  in 
Gu^.        ^^^  V-  L'Anghis. 

JudgmewL  As  to  the  main  point  before  me,  the  facts  in  Reid  y^ 

L^Afifflois  were  on  all  fours  with  the  present  case. 

The  Defendant,  there,  in  the  body  of  his  answer,  did  not 
put  his  claim  of  privilege  higher  than  this :  he  said  "  that 
the  letters  mentioned  and  described  in  the  second  part  of 
the  schedule  are  confidential  communications,  which  have 
passed  between  this  Defendant  or  his  agents  on  his  behalf 
and  his  solicitors  and  legal  advisers,  and  between  the  so- 
licitors and  legal  advisers  of  this  Defendant,  after  the 
matters  in  dispute  in  this  cause  had  arisen."  In  the  sche- 
dule itself  the  documents  were  thus  described : — "  Letters 
from  the  Defendant  to  Robinson  ^  Brooking^  the  agents 
of  the  Defendant  in  England^  to  be  communicated  by 
Robinson  ^  Brooking  to  Messrs.  Wadeson  Sc  MalUsortj 
the  legal  advisers  of  the  Defendant  in  England,^*  That  is 
identical  with  the  claim  made  in  this  affidavit  as  to  the 
letters  from  the  Plaintiff  to  Messrs,  Peabody. 

The  question,  therefore,  resolves  itself  into  this :  Is  a 
person  resident  in  Americay  who  has  a  litigation  to  carry 
on  in  England^  boimd  to  commimicate  directly  with  an 
English  solicitor,  or  is  he  at  liberty,  without  forfeiting  his 
privilege,  to  send  his  communications  through  an  agent. 
No  doubt  it  might  be  possible  to  communicate  by  letter 
with  a  solicitor ;  but,  considering  the  importance  of  per- 
sonal communication  in  such  cases,  I  think  it  most  reason- 
able that  a  person  resident  abroad  should  have  a  confidential 
agent,  an  alter  ego,  in  this  country,  who  may  communicate 
personally  with  the  solicitor.  Then  are  not  communi- 
cations so  made  to  the  agent  to  be  regarded  as  privileged? 


K  this  were  not  so,  the  Plaintiff,  being  desirous  to  file  a 
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bill  in  England  for  an  injunction,  would  have  to  write  to 
Messrs.  Peabodyy  under  a  sealed  cover,  a  letter  of  instruc- 
tions to  be  forwarded  to  some  solicitor.  Suppose  a  question 
arose  requiring  elucidation,  which  Messrs.  Peabodj/j  as  the 
confidential  agents  of  the  Plaintiff,  would  be  able  to  give, 
ought  not  the  Plaintiff  to  have  the  benefit  of  such  assist* 
ance  ?  Or,  again,  the  case  mav  be  put  of  a  Plaintiff,  a 
native  of  Japan  or  some  other  country,  without  any  lan- 
guage in  which  to  communicate  immediately  with  a  soli- 
citor, is  not  he  to  have  the  aid  of  an  agent  and  interpreter 
as  a  channel  of  communication  between  him  and  his  soli- 
citor t  Even  with  more  familiar  languages,  as  French  and 
Spanishj  a  similar  necessity  may  arise;  and  in  all  cases 
where  it  can  be  said  to  be  necessary  to  have  an  agent  in 
England  to  superintend  the  conduct  of  a  suit,  communica- 
tions made  for  the  purpose  of  enabling  him  to  do  so  will  be 
privileged.  I  am  glad  to  find  that  that  has  been  so  laid 
down  in  Meid  v.  L^AngloU,  an  authority  which  would  con- 
clude me  even  if  I  felt  any  doubt  in  my  own  mind,  which  I 
certainly  do  not.  That  case  decides  that  a  person  resident 
abroad,  and  bona  fide  and  reasonably  employing  an  agent 
here  as  a  channel  of  communication  with  his  solicitor,  is 
entitled  to  privilege  for  all  the  letters  which  he  sends  to 
the  agent  for  that  purpose.  The  letters  between  the  agent 
and  the  solicitor  must  equally  be  protected.  I  must  hold, 
tlierefore,  that  the  Plaintiff  is  not  bound  to  produce  the 
letters  from  himself  to  Messrs.  Peabody^  or  from  Messrs. 
Peabody  to  the  solicitors,  nor  of  course  any  letters  written 
by  the  solicitors. 


There  is  a  third  class  of  letters — those  from  l^fessrs. 
Peabody  to  the  Plaintiff — not  covered  by  the  claim  of  pri- 
vilege as  it  is  worded.  There  is  no  statement  that  these 
letters  were  sent  in  consequence  of  communications  from 
the  solicitors.    As  to  these  I  shall  follow  the  common  prac- 
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.tice  of  giving  an  opportunity  to  correct  the  cidm  of  pro- 

.tection  by  a  further  affidavit,  and  it  will  depend  on  its 

terms  whether  the  order  for  production  ought  to  be  made. 

jiM2pi€fit  With  respect  to  the  ledger  and  other  books  stated  to  be 

in  constant  use,  I  hold,  as  I  have  done  before,  that  the 
same  rule  applies  to  books  whether  in  England  or  abroad. 
They  must  equally  be  produced ;  but  daily  business  ought 
not  to  be  stopped  in  a  foreign  country  any  more  than 
in  England.  But  the  form  of  the  affidavit  here  is  not 
quite  as  full  as  it  should  be  in  accordance  with  the  practice. 
The  affidavit  in  Beid  v.  HAngloU  is  an  example  of  the 
proper  form.  It  states  not  only  that  the  books  are  in 
daily  use,  but  that  they  cannot  be  removed  to  England^  or 
taken  out  of  the  possession  of  the  Defendant,  without  great 
inconvenience  to  him  and  his  business.  There  must  be  a 
further  affidavit,  setting  out  more  fully  the  inconvenience 
of  bringing  to  England  the  books  stated  to  be  in  constant 
use.     The  correspondence  must  also  be  set  out  more  fully. 


Mwwtu,  PLAiNTtVF  to  be  at  liberty,  within  ten  months,  to  make  and  file 

a  further  -affidavit  as  to  the  letters  from  Messrs.  ^Peabody  to  the 
Plaintiff.  Also,  as  to  the  books  stated  to  be  in  constant  use.  The 
summons  for  their  production  to  stand  over.  The  Plaintiff  to  make 
an  affidavit  setting  out  the  correspondence  more  fully. 


Jufy  17th,  On  appeal,  the  order  was  affirmed,  with  an  addition 

firamed  to  include  in  the  fiirther  affidavit  the  letters  from 
the  Plaintiff  to  Messrs.  Pealody,  as  well  as  those  from 
Messrs.  Peahody  to  the  Plaintiff,  it  being  considered  that 
the  confidential  and  professional  character  of  the  contents 
of  the  letters  was  not  stated  with  sufficient  precision. 


IHIS 


CASES  IN  CHANCERY.  609 

1862. 


SHALLCROSS  v.  OLDHAM.  Jan.  27th  f 

t  .    28M. 

was  a  bill  by  the  owners  of  a  ship  against  th^  late    skip-^Mnsier 
master,  praying  an  account  of  his  dealings  respecting  the  ^ii^^^!!%l^ 
ship,  and  seeking  to  charge  the  Defendant  with  the  profits   ,/&•— ^^•w*^- 
of  a  cargo  shipped  by  him  on  his  own  account  on  board  the  ^,°^^'  ^ 

vessel.  having  au- 

thority to  em- 

In  Augusty  1858,  the  Plaintiffs  appointed  the  Defendant  onfrdghttothe 

master  of  their  ship,  the   Golden  Eagle,  and  gave  him  a  ^t^^J't"  pu^ 

letter  of  instructions  to  sail  with  a  cargo  to  Lima,  and,  ^^^  *  ^""K®  . 
.  ,.  ,  '  '   on  the  owners* 

after  discharging,  to  procure  a  cargo  direct  home,  unless  a  account,  and 

better  paying  offer  for  an  intermediate  voyage  should  be  prJJSre'^Amu-* 

obtained.     The  letter  proceeded  «  Our  principal  object  is  "^ads^Ihe^'Sfp*'* 

to  make  the  vessel  pay ;"  and,  after  other  directions,  autho-  ^j^^  *  c*»«o  ^ 

rised  the  master  to  draw  for  any  deficiency  of  the  Lima  Beid,  lUbie  to 

freight  to  cover  disbursements,  and  instructed  him  to  remit  J^nere  for  aU 

^  ^  cargo,  and  not 

•    The  vessel  had  to  put  In  at  Rio  for  repairs ;  and  the  merely  for  a 
master  wrote  to  the  Plaintiffs  that  he  intended  to  make  an  ^'^^  ^eral 
intermediate  voyage,  which   was  not  objected  to  by  the  principle,  that 

Tji   •     • /*»  *  trustee  can- 

I'iaintlirs.  not  m&ke  a 

profit  for  him- 

On  November  10th,  1859,  the  Plaintiffs  wrote  to  the  oftoeuSt'^ 
Defendant,  instructing  him  when  he  made  a  remittance  for  Prppej^yi  *P- 
fireight  to  see  that  he  got  a  good  bill.  agent  intrusted 

with  a  ship  or 

On  December  26th,  1859,  the  Defendant  wrote  to  the  for  rtie  purpose 
Plaintiffs  a  letter  containing  these  passages :  "  Failing  a  ^J'ownera''* 
paying  freight  home  from   Melbourne  and  any  profitable  benefiu 
employment  for  the  vessel,  I  see  nothing  for  it  but  pur- 
chasing a  cargo  of  coals  at  Newcastle,  near  Sydney,  on  your 
account,  running  over  to  Shanghai,  where  I  should  be  to 
windward  of  all  the  loading  ports,  and  also  have  the  choice 
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of  a  selling  market  and  take  first  paying  fi:^ight  home^  which 
I  think  we  may  get  with  size  and  class  in  our  favour."  •  .  • 
"  Again,  I  say,  that  nothing  will  induce  me  to  speculate 
in  coals  to  China  but  the  absolute  failure  of  all  profitable 
employment  for  the  ship.'*  [This  letter  was  accidentally 
delayed,  and  was  not  received  by  the  Plaintiffs  until 
March  7th,  I860]. 

On  February  16th,  1860,  the  Defendant  wrote  stating 
that  by  next  mail  he  would  send  account  of  disbursements, 
and  remittance  through  Union  Bank  of  Australia  of  balance 
of  freight. 

After  some  intermediate  trips  the  ship  arrived  at  MeU 
bourne  on  February  2nd,  1860 ;  and  on  March  6th  the  De- 
fendant wrote  to  the  Plaintiffs  advising  a  draft  of  his  own 
for  £225  on  account  of  the  then  balance  of  freight,  amount- 
ing to  £303,  and  stating  that  he  could  get  no  remunerative 
employment,  "there  was  nothing  for  it  but  seeking;"  and 
that  he  "  would  go  to  Newcastle^  near  Sidney^  purchase  a 
cargo  of  coals  on  his  own  account,  give  the  ship  15«.  per 
ton  freight,  and  proceed  to  Hong  Kong  to  dispose  of  it  and 
get  loaded  for  home ;"  and  added,  that,  "  having  no  au- 
thority ftx)m  the  Plaintiffs,  he  did  not  dare  risk  their  money 
on  the  ship's  account." 

On  May  8th,  1860,  being  the  first  mail  aft;er  the  receipt 
of  the  letter  of  March  6th,  1860,  the  Plaintiffs  wrote,  "  We 
were  glad  to  observe  by  your  letter  of  December  26th, 
1859,  that  it  was  your  intention  to  purchase  a  cargo  of 
coals  on  our  account  and  run  to  Cliina  if  all  else  failed ;" 
and  added,  that  they  should  have  approved  by  letter  if  the 
letter  of  December  26th  had  not  been  delayed ;  and  that,  as 
to  Defendant's  offer  of  15».  freight,  they  would  reUeve  him 
of  all  risk,  and  take  the  profit  or  loss  of  the  venture  on 
themselves. 
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In  the  meantime  the  Defendant  had  porchased  coals  on 
his  own  account ;  and  on  April  5th,  1860,  sailed  for  Hong 
Kong^  where  he  sold  them ;  and,  after  another  trip  with 
coals  partly  on  freight  and  partly  bought  on  ship's  account, 
ultimately  returned  home. 

On  July  3rd,  1860,  the  Defendant,  after  receiving  the 
Plaintiffs'  letter  of  May  8th,  wrote  in  explanation  that  the 
only  offers  he  had  at  MeUxmme  were  certain  unprofitable 
offers  for  distant  parts;  that  shippers  of  coals  to  China 
had  refused  to  give  20«.  per  ton,  for  which  he  had  offered 
to  go ;  and  added,  "  on  my  saying  I  would  risk  it  myself, 
they  strongly  advised  me  not ;  in  the  face  of  whicJi  I  dare 
not  risk  your  money." 

The  Defendant,  in  rendering  his  accounts,  did  not  credit 
the  Plaintifis  with  the  profits  on  the  resale  of  the  first  cargo 
of  coals. 

This  bill  was  accordingly  filed  for  an  accoimt,  and  to 
charge  the  Defendant  with  the  profits  of  the  cargo  of  coals, 
and  also  for  an  injunction  to  restrain  proceedings  at  law  or 
in  the  Court  of  Admiralty.  An  interim  injunction  had 
been  obtained,  and  the  case  now  came  on  upon  motion  for 
decree.  Evidence  was  given  by  the  Defendant,  the  ma- 
terial part  of  which  is  stated  in  the  judgment. 
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SiatmenL 


Mr.  Rolt^  Q.C.,  and  Mr.  Eddis^  for  the  Plaintiffs  :— 

The  Defendant  was  a  trustee,  having  power  to  use  our 
ship  to  the  best  advantage  for  the  owners.  He  has  used  it 
to  make  a  profit  for  himself,  and  must  account  on  the  same 
footing  as  any  other  trustee  making  a  profit  out  of  trust 
property:  Thompson  v.  Havelock{a)y  Diplock  v.  Blach- 
bum(b\  Gardner  v.  M^Cutcheon(c). 

If  it  were  necessary  to  dwell  upon  it,  it  is  evident  that 
(a)  1  Camp.  527.        (6)  3  Camp.  43.        (c)  4  Beav.  634. 
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.  1862.        his  casgo.  was  patdbased  with  the  Plaintiffs?  «M>ney ;  but 
Sbaixoross    without'  that  he  is  liable  to  accoant. 


<  Oldham. 


Mr.  Bretty  Q.C.  (of  the  Common  Law  Bar),  and  Mr. 
C.  C.  Barbery  for  the  Defendant : — 

The  case  is  simply  that  the  Defendant,  having  authority 
to  get  the  best  freight  he  could,  and  not  being  able  to  find 
an  advantageous  cargo,  loaded  the  ship  himself  with  his 
own  goods,  at  a  higher  freight  than  he  could  have  obtained 
from  any  one  else.  This  was  within  his  authority  as 
master,  which  is  necessarily  very  extensive,  especially 
under  the  large  instructions  which  he  received  to  make  the 
ship  pay :  In  Vdliria  Comm,  sur  Fordonnance  de  la  Ma- 
rine(a)j  it  is  said,  that  a  master  or  part  owner  may  load  his 
own  goods  on  freights 

I  admit,  that  where  a  trustee-  uses  without  authority  the 
property  of  the  trust,  he  must  account ;  but  the  only  question 
of  account,  here  is,  .what  is  a  proper  freight  with  which  to 
charge  the  Defendant.  .  The  coals  were  no  part  of  the 
trust  property,  and  wheu  he  bought  them  he  had  no 
authority  to  buy  them  with  the  Plaintiflfs  money.  He 
therefore  invested  his  own  money.  It  was  a  case  of  neces- 
sity, and  the  Defendant  did  the  best  thing  for  the  ship. 

[The  Vice-Chancellor. — ^If  a  person  placed  in  a  house 
for  the  purpose  of  letting  it  uses  it  to  carry  on  a  trade,  or 
as  a  warehouse,  would  he  not  be  liable  to  account  for  the 
profits  so  made?] 

Mr.  Brett. — ^I  submit  not,  though  he  would  be  charge- 
able with  a  proper  occupation  rent.  If  a  servant  in  charge 
of  a  van  uses  it  in  carrying  his  own  good?  to  market,  is  it 
to  be  said  that  all  the  profits,  not  only  of  the  carriage — 
which  would  be  right  enough — but  o(  the  sale  of  the 
^uods,  however  valuable,. are  to  go  to  the  owner  of  the  van  f 
(a)  Liv.  2,  tit.  1,  art.  28,  pp.  427-8. 
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Further,  this  is  a  case  for  the  Common  Law  or  Ad- 
miralty Court.     There  is  no  ground  for  coming  into  equity, 

Mr.  RoU^  in  reply. — As  to  the  jurisdiction,  it  is  enough 
that  the  account  can  be  more  conveniently  taken  here  \ 
and,  besides,  this  is  a  case  of  breach  of  trust. 

It  is  argued  that  the  Defendant  had  no  authority  to  buy 
on  account  of  the  Plaintiffs ;  but  this  is  immaterial.  The 
point  is,  that  he  had  no  authority  to  freight  the  sliip  with 
his  own  goods.  Nor  is  it  material,  even  supposing  it  to 
be  true,  that,  by  freighting  the  ship  himself,  he  conferred  a 
benefit  on  the  Plaintiffs.  There  wto  no  necessity  to  do  so,  as 
he  might  have  come  home  in  ballast ;  and  certainly  nothing 
short  of  necessity  could  give  such  an  authority,  even  to 
the  master  of  a  ship.  It  is  just  as  if  th^  trustee  of  a  mill 
and  machinery  worked  the  mill  with  his  own  capital,  when 
he  would  be  liable  to  account  to  his  cestui  que  trust  for 
all  his  profits. 


1862. 


ArgtmunL 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

In  this  case  the  question  is,  how  far  the'masteif  of  a 
vessel  belonging  to  the  Plaintiffs  was,  under  the  circum- 
^  stances  proved,  justified  in  making  use  of  the  vessel,  by 
shipping  a  cargo  of  coals  on  his  own  account,  and  whether 
he  is  bound  to  account  for  the  profits  of  the  cargo,  or  only 
to  pay  a  freight  to  the  owners. 

For  the  Plaintiffs  the  case  was  argued  on  the  general 
principle  that  an  agent  cannot  avail  himself  of  anything 
entrusted  to  his  charge  for  the  purpose  of  making  a  profit 
for  himself.  The  Defendant's  case  was  ingeniously  put  in 
this  shape :  It  was  admitted  as  a  general  principle  that  the 
Defendant  could  not  use  the  Plaintiffs'  property  for  his  own 
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benefit ;  but  it  was  said  that  he  had  authority  to  do  the 
best  that  could  be  done  for  the  vessel ;  and  that  it  was  only 
when  he  had  failed  to  get  a  better  freight  from  any  one  else 
that  he  invested  his  own  capital  in  a  cargo,  and  loaded 
the  ship  with  it,  charging  himself  with  a  proper  freight. 

I  think  it  of  some  importance  to  refer  to  the  view  taken 
by  the  Defendant  himself  of  the  best  mode  of  employing 
the  ship.  This  appears  from  his  letter  of  December  26tlv 
1859,  to  his  employers,  who  at  that  time  had  not  authorised 
him  to  purchase  goods  on  their  account,  or  to  employ  the 
vessel  otherwise  than  by  obtaining  freight.  In  that  letter 
he  says :  "  Failing  a  paying  freight  home  fr*om  MeUxmme^ 
and  any  profitable  employment  for  the  vessel,  I  see  nothing 
for  it  but  purchasing  a  cargo  of  coals  at  Newcastle^  near 
Sydney  J  on  your  accoimt,  running  over  to  Shanghai^  and 
taking  first  paying  freight  home."  At  this  time,  therefore, 
his  view  of  the  best  mode  of  employing  the  ship,  in  the  event 
of  freight  failing,  was  to  buy  coals  on  the  owners'  account, 
and  endeavour  to  sell  them  at  a  profit,  and  in  that  way  earn 
a  paying  fireight  for  the  ship,  and  take  her  to  a  port  where 
she  was  likely  to  find  a  home  cargo.  He  does  not  say  he 
shall  do  this  without  the  owners'  consent,  but  he  does 
throw  it  out  as  his  purpose  if  everything  else  fails.  By 
accident  that  letter  was  not  received  until  it  was  too  late 
for  the  owners  to  write  to  the  master  at  Melbourne,  In  con- 
sequence of  this  the  Defendant  found  himself  in  Anstralia 
without  any  answer  to  his  proposal;  and,  so  far  as  any 
presumption  could  be  grounded  on  that,  the  inference 
would  be  that  the  Plaintiffs  did  not  object  to  the  course 
proposed.  However,  it  seems  that  the  Defendant  reflected 
that  he  might  have  gone  too  far  in  intimating  that  he 
would  purchase  coals  without  having  any  distinct  authority 
for  so  doing,  and  he  thereupon  proceeded  (as  he  says)  in 
this  way :  He  searched  for  freight,  but  found  it  very 
difficult  to  be  obtained.     He  could  find  none  at  25^.  pr 
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tony  or  even  at  20s.j  and  failing  that  he  consulted  with 
the  agent,  and  asked  whether  he  would  authorise  a  specu- 
lation in  coal,  but  he  had  not  authority  for  the  purpose, 
and  could  not  do  it.  Then  the  Defendant  invested  in  coals 
with  moneys  of  his  own,  and  sailed  for  HongKongy  although, 
as  he  says,  he  was  told  that  it  was  a  losing  speculation. 
He  informed  the  owners  of  what  he  had  done,  and  that  he 
charged  himself  with  15«.  per  ton  freight.  Why  he  should 
have  put  it  at  this  rate  is  not  obvious.  However,  he  made 
no  concealment  of  the  rate  at  which  he  charged  himself, 
although  it  was  5«.  less  than  the  last  offer  which  he  had 
made  to  strangers. 

Accordingly,  on  March  6th,  1860,  he  writes  that  there 
is  no  remunerative  employment  to  be  had,  "  nothing  for 
it  but  seeking,"  and  says  that  he  will  ^'  purchase  a  cargo 
of  coals  on  his  own  account,  and  give  her  (the  ship)  15«. 
per  ton  freight,  and  proceed  to  Hong  Kongy^  where  he 
hoped  to  dispose  of  the  cargo,  and  get  loaded  for  home, 
adding  a  postscript,  *^  Having  no  authority  from  you,  I  dare 
not  risk  your  money  on  ship's  account.  We  sail  to-morrow." 
By  the  same  letter  he  states  the  balance  of  freight  at  £303, 
part  of  which  he  pays  by  drawing  a  bill  of  his  own. 

The  transaction  was,  therefore,  perfectly  fi-ee  from  dis- 
guise ;  but  it  is  open  to  the  observation,  that,  though  he 
says  he  was  told  that  coals  were  not  Ukely  to  pay,  he  ne- 
vertheless entered  into  the  speculation  for  himself.  He 
does  not  state  what  money  he  had ;  and  it  appears  that  he 
did  not  remit  good  bills  purchased  in  the  market  for  the 
freight,  but  drew  bills  of  his  own,  and  must  be  assumed  to 
have  retained  and  employed  for  his  own  use  the  money 
earned  by  the  ship.  That,  in  fact,  amounts  to  discounting 
his  own  bill  with  his  owners'  money.  There  is  no  trace 
of  any  intention  to  defraud ;  but  still  he  did  avail  himself 
of  his  employers'  money  in  his  hands,  when  it  is  by  no 
means  clear  that  he  could,  merely  upon  his  own  bill,  have 
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raised  the  monej  for  his  purchase.  However,  I  pass  all 
this  by^  because  I  shall  decide  the  case  upon  higher 
grounds.  In  the  view  I  take^  it  is  not  material  to  inquire 
into  the  details  of  this  part  of  the  transaction. 

The  great  question  (though  it  is  one  which  appears  to 
me  to ,  be  concluded  by  the  principle  which  all  the  autho- 
rities establish)  is,  whether  the  Defendant  i;iad  a  right  to 
employ  the  property  entrusted  to  his  charge 'fer  His  own 
benefit.  The  case  of  a  van  used  by  a  servant  to  carry  his 
own  goods  was  put  in  argument ;  but  that  does  not  appear 
to  me  to  shake  the  principle,  that,  where  a  chattel  is  en- 
trusted to  an  agent  to  be  used  for  the  ownei^s  benefit,  all 
the  profits  which  the  agent  may  make  by  using  that  chattel 
belong  to  the  owner*  The  nearest  case  which  was  sug- 
gested is  perhaps  that  of  a  trustee  in  possession  of  a  niill  and 
machinery ;  and  I  think  it  ole^ar  that  if  tbe  trustee  invested 
his  own  capital  ii^  working  it,  he  would  be  bound  to  ac- 
count to  his  cestui  que  trust  for  all  the  profits  made  by  the 
use  of  the  mill. 

The  citation  made  from  the  Comnientaire  sur  C  ordon- 
nance  de  la  Marine  does  not  affect  the  question.  That  is 
merely  a  qualification  of  the  general  doctrine,  that  a  part 
owner  of  a  vessel  cannot  load  the  vessel  with  his  o^n 
property,  the  qualification  being,  that  where  the  partner- 
ship is  only  in  the  fireight,  he  may  put  his  own  goods  on 
board,  accoimting  for  the  fireight.  That  merely  means  that 
in  a  general  jtxading  ship,  open  to  cargo  firom  any  one,  a 
part  owner  of  the  freight  may  put  his  own  goods  on 
board  among  others,  and  does  not  touch  the  case  of  an 
agent  employing  for  himself  the  whole  vessel  entrusted  to 
him  for  the  purpose  of  seeking  freight. 

It  was  quite  possible,  that,  after  buying  the  coals,  the  De- 
fendant might  have  heard  of  a  more  profitable  employment 
for  the  ship.     The  moment  he  fixed  the  destination  of  the 
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sHp  for  Hong  Kong^  to  carry  his  own  ooals^  .he  placed  his 
doty  and  his  interest  in  conflict. 

On  these  grounds  I  think  it  unnecessary  to  go  into  the 
inquiry  out  of  what  moneys  the  coals  were  paid  for.  There 
is  no  doubt  thfct  the  account  is  one  which  it  is  proper  for 
this  Court  to  take,  because  the  bill  is  founded  on  an  equitr- 
able  right  to  relief,  which  draws  with  it  all  such  accounts 
as  may  be  consequential  upon  it. 


1862. 


Decree  for  an  aocount  as  prayed,  with  a  direction  that  the  Defen- 
dant is  to  be  charged  with  any  profit  made  by  the  sale  of  the  coals. 
Injunction  continued— The  Defendant  to  pay  the  costs  up  to  the 
hearing. 


MmtUes, 


EDWARDS  if.  SPAIGHT. 

IHIS  was  a  motion  on  behalf  of  the  Plaintiffs,  that  the 
Defendants  should  produce  a  witness  (a  solicitor  resident 
in  Auatralui)  before  the  examiner  of  the  Court  for  cross- 
examination  ;  and  that,  in  the  meantime,  the  hearing  might 
be  postponed ;  and  that  the  Defendant  should  pay  the  costs 
of  the  application. 

Mr.  Giffardj  Q.C.,  and  Mr.  Turner^  for  the  motion,  re- 
ferred to  the  19th  Rule  of  the  Ord^  of  15th  February,  1861. 

Mr.  BoUy  Q.C.,  and  Mr.  Nugentj  for  the  Defendant : — 

The  application  ought  to  have  been  for  a  special  exar 
miner.  The  word  "examiner"  in  the  Order  includes  a 
special  examiner.  Before  the  Order,  it  was  decided  that  a 
party  could  not  be  compelled  to  come  to  London  to  be  cross- 
examined,  and  that  the  course  was  to  apply  for  a  special 
examiner:  WelUsley  y.  MomingUm{a\  Rawlins  v.  Wich- 
ham{b).  It  is  impossible  to  bring  the  witness  here, 
(a)  5  W.  R.  393.  (h)  4  Jur.  N.  S.  990. 


June  12th. 

iVac<iic«— 
Cross- examin- 
ation— Special 
Examiner — 
Order  Feb,  6, 
1861,  Rule  19. 

A  witneM  who 
has  made  an 
affidavit  may 
be  cross-exam- 
ined either  be- 
fore one  of  the 
examiners  of 
the  Court  or  a 
special  ex- 
aminer, and  in 
the  ease  of  a 
witness  abroad 
the  proper 
course  is  to  ap- 
ply for  a  special 
examiner. 

Time  will  not 
be  enlarged  to 
allow  of  affi- 
davits in  reply 
being  filed 
after  croes-ex- 
amination  of  a 
witness  on  the 
other  side. 
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Mr.  Gifard^  in  reply. —  It  was  for  them  to  ask  for  a 
special  examiner^  to  which  we  do  not  object.  We  did  not 
apply  in  this  form,  because  it  was  doubtful  whether  the 
Order  applied  to  a  special  examiner. 


Jtidgmm^       ViCE-ChANCELLOR   SiR  W.  PaGE  WoOD  :— 

The  motion  asks  that  the  witness  may  be  produced 
before  the  examiner  of  the  Court,  and  to  postpone  the 
hearing,  and  that  the  Defendant  may  pay  the  costs.  I  see 
no  reason  why  he  should  pay  the  costs  under  any  circum- 
stances ;  and  here  the  form  of  the  application  is  improper. 
The  19th  Rule,  under  which  the  motion  is  made,  does  not 
require  in  terms  that  the  cross-examination  should  be 
before  the  examiner  of  the  Court  in  London.  It  says, 
"the  examiner,"  which  may  mean  either  the  ordinary 
examiner,  or  a  special  examiner  appointed  for  the  occasion. 
In  another  part  of  the  same  Order  the  phrase  is,  "  one  of 
the  examiners  of  the  Court,  or  a  special  examiner."  But 
though  the  alternative  is  not  expressed  in  the  19th  Rule,  I 
think  both  kinds  of  examiners  are  included.  The  22nd 
Rule  plainly  contemplates  cross-examination  before  a  spe- 
cial examiner ;  and  the  right  course  under  the  circumstances 
of  this  case  would  have  been  to  move  for  a  special  examiner. 

The  cause  must  stand  over  till  further  order,  and  a  special 
examiner,  to  be  named  in  chambers,  must  be  appointed. 
The  Plaintiff  must  pay  the  costs  of  the  application. 

Mr.  Giffard  asked  that  the  time  for  evidence  should  be 
enlarged  suflSciently  to  allow  of  a  reply  after  the  cross- 
examination. 

Vice-Chancellor  Sir  W.  P.  Wood. — ^There  is  no- 
thing in  the  Orders  to  authorise  that.  It  is  not  the 
practice  to  enlarge  the  time  for  evidence  by  reason  of 
cross-examination. 
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Re  WILSON'S  ESTATE.  J«Zif25<*,26iA. 

T  Railway  Comr 

HIS  was  a  petition  by  Sir  T.  M.  Wilson,  tenant  for  life    pany— Lands 

of  the  manor  of  Hampstead.  udation  Aa-^ 

Copyhold  En- 

The  Hampstead  Junction  Railway  Company  gave  notices  Jic^(iT  §^6 
for  taking  certain  lands  copyhold  of  the  said  manor,  and  2%vutX\VX 
also  certain  freeholds  subject  to  the  same  limitations  as  the  a  Railway 

inanor*  franchising 

under  the  pro- 

On  the  9th  of  March,  1860,  two  agreements  were  signed  vision*  of  the 

,        ,  .  .  ,   _  ^  1    1    li.     i.  ,1       /I  Lands  Claases 

by  the  petitioner  and  by  an  agent  on  behalf  of  the  Com-  Consolidation 

pany,  the  one  relating  to  the  freeholds  and  the  other  to  the  no^t'bound  ^ 

copyholds,  by  which  J.  Glutton  was  appointed  sole  arbi-  *f®h^Jc^"*^^^^ 

trator,  to  ascertain  the  amount  of  compensation  to  be  paid  Enfranchise 

for  the  freeholds  and  for  the  enfranchisement  of  the  copy-  i852  and^sss 

holds  respectively.  ZtJ?*finTto 

the  lord  as  a 

On  the  15th  of  June,   1860,  the  arbitrator    awarded  condition  of 

compalsory  en- 

£4,698  as  and  for  compensation  for  the  enfranchisement  of  franchisemeut. 
the  copyholds,  according  to  the  96th  section  of  the  Lands      ^J"  *  ^^^^ 
Clauses  Consolidation  Act,  1845;   and  on  the  same  day  manor  obtains 
awarded  £6,352  as  compensation  for  freeholds  permanently  company  pay- 
taken  and  for  permanent  injury,  ^6*450  for  temporary  occu-  £^^1!  the*  sum 
pations  of  other  freeholds,  and  £200  for  the  value  of  sand  received  (not 

being  legally 

taken  from  the  last-mentioned  lands.  enforceable 

against  the 

It  appeared  in  evidence  that  valuers  had  been  appointed  not^bT^etwaSi 
on  behalf  the  of  Petitioner  and  the  Company  respectively;  ^^  nrl^but^^ 
that  they  diflFered  as  to  details,  and  in  particular  with  must  be  applied 

as  part  of  the 

respect  to  the  freeholds  as  to  a  claim  of  ^500  as  royalty  on  compensation 
bricks  manufactured  by  the  Company;  and  ultimately,  with-  of'the^ialwri^- 
out  agreeing  as  to  details,  the  valuers  concurred  in  fixing 
the  lump  sums  before  mentioned  as  the  several  amounts  of 
compensation;  and  at  a  meeting  with  the  arbitrator  this 
agreement  was  announced,  and  the  award  was  made 
accordingly. 

VOL,  II.  s  s 
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There  was  in  like  manner  a  difference  as  to  the  details  of 
the  enfranchisement  compensation,  the  Petitioner's  valuer 
claiming  a  royalty  of  •£^200  on  bricks^  and  also  ^1,01 6  as 
the  amount  of  the  fines  which  would  be  payable  under 
the  Copyhold  Act,  1852  (16  &  16  7ict  a  1,  &  6)  to  the 
lord  of  the  manor  Ijefore  proceeding  to  a  compulsory 
enfranchisement  The  valuers^  however^  agreed  as  to  the 
total  compensation,  and  the  award  was  accordingly  made 

The  conveyances  having  been  executed,  and  the  com- 
pensation paid  into  Courts  the  Petitioner  prayed  that  the 
above  sums  of  <£^450,  .^^00,  and  £500,  part  of  the  freehold 
compensation,  and  £1,016  and  ^£200,  part  of  the  ^ifran- 
chisement  compensation,  might  be  paid  to  him  as  part  of 
the  profits  of  his  life  estate,  and  for  investment  of  the 
residue  and  payment  of  dividends. 

On  the  original  hearing  of  the  petition,  ^450  and  j^OO 
were  ordered  to  be  paid  to  the  Petitioner;  and  an  inquiry 
was  directed,  in  answer  to  which  the  Chief  Clerk  certified — 

1.  That  Sir  T.  M.  Wilson  was  not  entitled  as  tenant  for 
life  to  any  royalty  on  bricks  made  ftom  the  freehold  land. 

2.  That  there  would,  under  the  circumstances,  have  been 
payable  under  the  6th  section  of  the  21  &  22  Yict.  c.  94, 
from  certain  copyholders  admitted  prior  to  1st  of  July, 
1853,  the  sum  of  £1,016  as  fines;  and  that  the  Petitioner 
as  tenant  for  life  was  entitled  to  the  same. 

The  petition  now  came  on  upon  the  certificate,  the  only 
point  in  controversy  being  the  claim  to  the  fines. 


Artjummt.         Mr.  R6U,  Q.C.,  and  Mr.  Hetherington,  for  the  Petitioner, 

cited  the  Copyhold  Enfranchisement  Act.  1852  (a),  &  1 ; 

the  Copyhold  Enfranchisement  Act,  1 858  (6),  a  6 ;  the  Lands 

Clauses  Consolidation  Act^  184*5,  ss.  95,  96 ;  and  contended 

(a)  15  &  16  Vict.  c.  51.  (6)  21  &  22  Vict.  c.  94. 
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that  the  provisions  of  the  General  Copyhold  Acts,  as  to  the 
payment  of  fines  as  a  condition  of  enfranchisement,  applied 
to  land  taken  by  a  railway  company.  The  Petitioner  was 
therefore  entitled  as  tenant  for  life  to  the  sum  of  j61,016, 
as  found  by  the  Chief  Clerk 

Mr.  Daniel,  Q.C.»  and  Mr.  Hanson,  for  the  remainder- 
men:— 

The  enfiranchisement  took  place  under  the  powers  of  the 
Lands  Clauses  Consolidation  Act ;  and  the  conditions  im- 
posed under  subsequent  Acts  with  respect  to  fines  to  be 
paid  to  the  lord  for  the  time  being,  as  a  preliminary  to 
compulsory  enfranchisement,  have  no  application  to  a  pro- 
ceeding by  a  railway  company  under  the  powers  of  a 
distinct  Act,  which  contains  no  analogous  provisions. 

In  point  of  fact  the  money  has  been  paid  into  Court 
simply  as  compensation,  assessed  in  the  lump  by  the  arbi- 
trator. It  must,  therefore,  be  applied  in  the  manner  in 
which  compensation  is  directed  by  the  Lands  Clauses  Con- 
solidation Act,  (sect.  69),  to  be  applied,  namely,  for  the 
benefit  of  the  inheritance.  [They  cited  EccUsiastioal 
Oommiasionera  v.  London  and  Sovih  Western  Railway 
Oompa/ny  (a).] 

Mr.  Hethervngton,  in  reply  : — 

The  Copyhold  Acts  are  perfectly  general ;  and  whatever 
may  have  been  the  case  before,  a  company  has  now  no 
more  right  than  any  other  person  to  enfiranchisement, 
without  first  paying  the  lord  his  fines. 
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YlCA-CHANqSLLOB  SiS  W.  PAGE  WoOD  : — 

The  case  has  been  extremely  well  argued  on  both  sides ; 
but  it  appears  to  me  quite  clear  that  the  Petitioner's  claim 
(fl)  2  W.  R.  560. 

s  s  2 
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ifl  unfounded.  The  tenant  for  life  had  no  nght,  as  agaiDBi 
the  Company,  to  insist  on^the  payment  of  the  fines  in  ques- 
tion ;  and  if,  as  appears  likely,  this  sum  entered  into  the 
calculations  of  the  arbitrator,  the  result  merely  is,  that  Sir 
Thomas  WUaon  made  a  very  good  bargain,  the  benefit  of 
which  must  enure  for  the  good  of  the  inheritance.  The  fines 
were  not  specifically  included  in  the  award,  which  was  for  a 
lump  sum ;  but  supposing  that  Sir  ThomasWUaon  had  suc- 
ceeded in  persuading  the  Company  expressly  to  pay  to  him 
a  sum  on  this  account^  which  was  not  legally  due,  I  appre- 
hend that^  as  between  him  and  the  remaindermen,  he  could  not 
appropriate  to  himself  any  portion  of  what  he  had  received 
bqrond  the  amount  legally  payable  by  the  Company  to  the 
tenant  for  life.  No  part  of  the  compensation  payable  under 
the  73rd  section  of  the  Lands  Clauses  Consolidation  Act 
can  go  to  the  tenant  for  life.  The  question,  therefore,  comes 
to  this :  was  the  demand  of  Sir  Thomas  Wilson,  in  respect 
of  these  fines,  sanctioned  by  law,  as  between  him  and  the 
Bailway  Company  ?  Upon  the  language  of  the  statutes, 
I  feel  no  doubt  upon  the  point 

The  Lands  Clauses  Consolidation  Act  was  passed  in  1845, 
before  tenants  had  the  power  of  compelling  a  lord  to  en- 
franchise ;  and  by  that  Act,  sects.  95, 96,  Bailway  Companies 
were  enabled  to  proceed  to  enfranchisement,  and  were  re- 
quired to  do  so,  no  fine  being  payable  by  them  to  the  lord 
on  this  account  This  was  the  state  of  the  law  from  1845 
to  1852,  when  certain  powers  were  given  to  copyhold 
tenants  of  compelling  their  lord  to  enfranchise,  on  paying 
a  certain  price,  to  be  ascertained  in  the  manner  directed  by 
the  Copyhold  Enfranchisement  Act  1852.  It  was  left» 
however,  at  the  option  of  the  tenants  to  avail  themselves  of 
the  privilege  or  not  as  they  pleased ;  uid  the  condition  was 
annexed,  that  the  lord  should  not  be  compelled  to  enfran- 
chise except  on  the  terms  provided  by  the  Act,  including 
the  payment  of  certain  preliminary  fines. 
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The  Railway  Company  contend,  that  they  do  not  come 
under  this  Act  at  all^  but  under  the  powers  previously  given 
to  them  by  the  Lands  Clauses  Consolidation  Act;  and 
assuming  this  Company  to  have  been  incorporated,  as  is 
stated,  only  in  1853,  still  their  demand  for  enfranchisement 
was  made  independently  of  the  Act  of  1852;  and  they  had 
a  right  to  insist  on  the  lord  enfranchising  on  the  terms  of 
the  Lands  Clauses  Consolidation  Act,  and  moreover  were 
(unlike  ordinary  tenants)  themselves  compellable  by  the 
lord  to  proceed  to  enfranchisement.  They  did  not  come  as 
suitors  for  enfranchisement,  but  demanded  their  rights  on 
the  terms  contained  in  the  Act  of  1845.  The  two  modes 
of  enfranchisement  appear  to  me  entirely  distinct 


ises. 
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The  case  has  been  aigued  on  the  footing  of  the  Act  of  1852 ; 
but  there  was  a  subsequent  Copyhold  Enfranchisement  Act 
of  1 858,  passed  before  the  award  was  made,  though  after  the 
referenca  This  statute,  therefore,  cannot  affect  the  ques- 
tion ;  and  even  if  the  dates  had  been  different  the  reasoning 
would  be  the  same  with  reference  to  this  as  to  the  Act  of 
1852.  Under  the  95th  section  of  the  Lands  Clauses  Con- 
solidation Act,  every  conveyance  to  a  Railway  Company  of 
copyhold  lands  is  to  have  the  like  effect  as  if  the  lands  had 
been  of  freehold  tenure;  nevertheless,  until  such  lands  shall 
have  been  enfranchised  under  the  powers  of  the  Act,  they  are 
to  remain  subject  to  the  same  fines,  heriots,  and  services 
as  were  theretofore  payable  and  of  right  accustomed.  So 
far  it  is  quite  plain  that  no  fines  are  made  payable  as  a 
premium  for  exercising  the  privilege  given  by  the  Act,  as 
is  done  by  the  Act  of  1852,  which  enables  tenants  to  en- 
franchise. Under  this  clause,  therefore,  the  Company 
would  continue  liable  to  the  accustomed  tines  until  enfran- 
chisement, but  could  not  be  compelled  to  pay  a  premium 
for  enfranchisement,  as  required  from  tenants  by  the  Act  of 
1852. 
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1862.  Then  the  96th  section  directs  that  the  promoten  of  the 

Rx  Wilson's  CTompany  ahall  procure  the  lands  taken  to  be  enfranchised* 
^^^^'  and  for  that  purpose  shall  apply  to  the  lord,  and  pay  to 
Judgment,  him  such  compensation  in  respect  thereof  as  shall  be  agreed 
or  determined^  as  in  other  cases  of  compensation.  The 
words  "shall  procure  the  lands  to  be  enfranchised,"  might  be 
thought  to  imply  that  the  Company  is  to  come  like  any 
copyholder  and  procure  enfranchisement  on  the  same  terms 
and  in  the  same  manner  as  he  might  do.  On  this  construction 
the  lord  might  insist  on  a  right  to  treat  the  Company 
exactly  as  an  ordinary  copyholder  applying  for  admittance 
and  enfranchisement.  But  it  was  decided  in  a  case  which 
has  been  cited,  where  the  conveyance  to  the  Company  was 
before  the  passing  of  the  Act  of  1852,  that  no  fine  was 
payable  by  the  Company  on  the  conveyance  under  the  95th 
section,  and  that  the  Company  was  in  a  position  wholly 
distinct  from  that  of  an  ordinaiy  copyholder. 

I  think  the  question  is  very  clear,  and  that,  even  if  the 
Company  had  submitted  to  the  demand  of  these  fines  eo 
nomine,  still,  as  they  were  not  bound  to  do  so,  the 
tenant  for  life  would  not  be  entitled  to  retain  the  benefit^ 
which  must  enure  for  the  good  of  the  estata  In  a  case 
before  Lord  LangdaU,  in  which  I  was  counsel,  a  tenant 
for  life,  who  had  stipulated  for  a  sum  of  ^5,000  as  com- 
pensation for  his  personal  inconvenience,  was  compelled  to 
give  it  up  for  the  benefit  of  the  inheritance. 

I  am  bound  to  add,  that  the  evidence  does  not  bring  the 
case  up  to  the  point  I  have  supposed.  All  that  can  be  said 
is,  that  the  details  of  the  claim  were  laid  before  the  agent 
of  the  Company ;  and  that,  without  assenting  to  any  of  them^ 
a  lump  sum  was  agreed  to  be  paid,  not  specially  as  to  any 
part  of  it  qua  fines  or  premiums.   But  it  is  not  necessary  to 
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go  into  this  matter,  because,  apart  from  these  facts,  I  hold 
that  in  no  case  would  the  tenant  for  life  be  entitled  to  the 
fines  claimed. 


Yabt  certificate  by  declaring  that  Sir  T.  M.  WxUoxi  is  not  entitled 
to  the  amount  of  the  fines. — Costs  to  be  paid  by  the  Company  ac- 
cording to  the  Act.  The  remaining  costs  to  be  paid  as  between 
solicitor  and  client  out  of  the  fund. — ^Residue  to  be  invested,  and 
dividends  to  be  paid  to  the  tenant  for  life. 


1862. 
Re  Wilson's 

£8TATB. 

JudffmenL 
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ORIENTAL    INLAND    STEAM    COMPANY 
(Lmitpd)   v.    BRIGGS. 

X  HIS  case  came  on  upon  demurrer. 

The  Plaintiffs  were  a  limited  Company  registered  on 
December  18th^  1856.  The  bill  stated  the  following  clauses 
of  the  Articles  of  Association : — 

Clause  3  empowered  the  Directors  to  allot  and  issue 
25,000  ^10  shares,  and  directed  that  the  allottees  should 
testify  their  acceptance  thereof  in  writing  in  such  form  as  the 
Company  should  direct^  and  thereupon  become  shareholders 
in  the  Company. 

Clause  19  authorised  the  Directors  to  make  calls,  no  one 
call  to  exceed  £2;  and  provided  that  advertisements 
thereof  should  operate  as  notice  to  all  shareholders. 

Clause  21  provided,  that,  in  case  any  call  should  remain 
unpaid  for  three  months^  the  Board  of  Directors  might 
declare  the  shares  in  respect  of  which  default  had  been  so 
made,  forfeited ;  but  nothing  therein  contained  was  to  pre- 
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contract  to  ac- 
cept shares  was 
allowed  with 
costs. 
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yent  the  Board  from  enforcing  payment  of  calls  due  not- 
withstanding such  forfeiture. 

Clause  62  made  interest  at  £5  per  cent,  payable  on 
calls  in  arrear. 

Clause  82  enabled  the  Board,  when  one-fonrth  of  the 
said  25,000  original  shares  had  been  taken,  to  increase  the 
capital  to  an  amount  not  exceeding  ^1,000^000,  by  the 
issue  of  new  shares,  and  to  allot  all  or  any  of  the  new  shares 
to  existing  shareholders  in  the  proportion  of  three  new 
shares  to  one  original  share;  and  directed,  that^  in  the  event 
of  any  such  shareholder  declining  or  neglecting  to  accept 
the  said  new  shares  within  any  reasonable  time  that  might 
be  fixed  by  the  Directors,  they  should  have  power  to  allot 
the  unappropriated  shares  to  any  other  person;  that  all 
such  new  shares  should  be  numbered  on  the  regisA^r  in 
continuation  of  the  original  shares;  and  that  when  any  new 
shares  should  be  created  the  Board  were  to  prepare  a 
writing  testifying  acceptance  thereof^  and  cause  the  same 
to  be  subscribed  by  the  persons  to  whom  such  new  shares 
should  be  issued,  allotted,  sold,  or  disposed  of;  and  eveiy 
such  person  on  subscribing  such  writing  should  become  an 
ordinary  shareholder  in  respect  thereof,  and  be  on  the 
same  footing  as  an  original  shareholder. 

The  bill  also  contained  the  following  allegations : — 

In  February,  1859,  more  than  one-fourth  of  the  origiDsl 
shares  had  been  taken,  and  the  Board  of  Directors  in-- 
creased  the  capital  to  jE^500,000  by  the  issue  of  25,000 
new  ^10  shares. 

On  February  12th,  1859,  the  Defendant,  who  was  then 
a  shareholder  in  the  Company,  signed  and  sent  to  the 
Directors  a  letter  of  application  as  follows : — 

"  I  request  that  you  will  allot  to  me  150  of  the  new 
issue  of  shares  in  this  Company ;  and  I  hereby  undertake  to 
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accept  the  same  or  any  less  number  that  may  be  allotted 
to  me^  to  pay  the  calls  thereon  when  due,  and  to  sign 
the  Articles  of  Association  when  required.'' 

The  Defendant  at  the  same  time  paid  the  required 
deposit  of  2s.  per  share. 

On  March  5th,  1859,  the  Directors  duly  allotted  to  the 
Defendant  150  of  the  said  new  shares^  and  a  letter  was 
sent  to  him  by  the  Secretary,  as  follows  :— 

"Your  application  for  150  shares  in  the  above  under- 
taking having  been  laid  before  the  Directors,  I  am  desired 
to  inform  you  that  150  shares  have  been  allotted  to  you. 
The  banker's  receipt  must  be  exchanged  when  required 
for  a  share  certificate  under  the  seal  of  the  Company, 
and  the  memoraudam  and  Articles  of  Association  of  the 
Company  must  be  signed  by  the  party  to  whom  the 
shares  are  allotted,  and  in  default  thereof  the  shares  and 
deposit  will  be  forfeited  to  the  Company.*' 

Shortly  afterwards  the  Directors  entered  the  Defend- 
ant's name  on  the  Register  of  Shareholders  as  holder  of 
the  said  150  shares,  and  his  name  had  since  remained 
on  the  Register,  and  been  returned  to  the  Registrar 
as  holder  thereof.  Calls  were  made  on  the  new  shares 
on  March  Ui,  1859,  of  £1 :  18s.,  payable  in  May,  1859  ; 
on  May  31st,  1859,  of  £2,  payable  in  August,  1859; 
on  May  15th,  1860,  of  £2  payable  in  July,  1860;  and 
on  October  30th,  1860,  of  £2,  payable  in  November, 
1860  ;  and  notices  thereof  were  duly  given  to  the  Defendant. 
On  May  13th,  1859,  the  Directors  called  upon  the  Defend- 
ant to  sign  the  Articles  of  Association  ;  and  on  March  2Dd, 
1860,  again  desired  him  to  sign  them.  But  he  neglected 
and  refused  to  do  so,  and  paid  none  of  the  said  calls. 

Until  the  end  of  1860,  no  form  of  acceptance  was 
required  by  the  Directors  except  signature  of  the  Articles. 
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On  May  Srd,  1861,  the  Company  applied  to  the  Defen- 
dant to  sign  a  form  of  acceptance  of  his  said  aharesj 
which  be  neglected  and  refused  to  do. 

The  bill  prayed  that  the  Defendant  might  be  decreed 
to  sign  the  Articles  in  respect  of  the  said  150  new  shares^ 
and  to  sign  such  other  written  acceptance  as  the  Court 
should  think  necessary;  and  to  pay  the  calls  with  interest. 
To  this  bill  the  Defendant  demurred. 


Arpmenu  Mr.  R6U,  Q.  C,  and  Mr.  Locock  Wd>bt  for  the  de- 
murrer^  argued  that  the  letter  of  allotment  was  not  a  simple 
acceptance  of  Defendant's  application;  that  there  could  be 
no  specific  performance  of  a  contract  to  take  shares,  the 
remedy  being  at  law;  and  that  the  Company  was  at  any 
rate  barred  by  lache& 

[They  cited Hercy  v.  Bi/rch  (a),  Sheffield  OaaCbmpcmy  v. 
Harrison  (6),  Jackson  t.  Cocker  (c),  Wontner  v.  Shairp  (rf), 
New  Brunswick  Company  v.  Muggeridge  (e),  Duke  v. 
Andrews  (f),Wiltey  v.  Parratt  (gr),  Chaplin  v.  Claik  (A).] 

Mr.  Cotton  (Sir  ff.  Cairns  with  him)  for  the  bill : — 

There  is  no  adequate  remedy  at  law.  An  action  for 
damages  on  each  call  would  be  circuitous,  and  we  are  en- 
titled to  a  complete  remedy  once  for  all.  Moreover,  we  have 
no  title  to  bring  an  action  at  law  for  calls  before  the  formal 
acceptance  of  shares,  as  the  3rd  clause  of  the  Articles 
excludes  liability  as  a  shareholder  until  acceptance  in  writing 
of  the  shares. 

There  is  no  analogy  between  the  case  of  a  Company 
and  that  of  an  ordinary  partnership;  and  the  decision  of 

(a)  9  Ves.  357.  («)  4  Drew.  686. 

iP)  17  Beav.  294.  (/)  5  Railw.  Cas.  496. 

(c)  4  Bear.  59.  {g)  6  Railw.  Cos.  32. 

(d)  4  Railw.  Cas.  542.  {h)  Id.  193. 
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the  Master  of  the  Bolls  in  the  Sheffidd  Oas  case  is  not 
law,  and  has  been  in  effect  overruled  by  Shaw  v.  Fisher  (a). 
Cheale  v.  Kenward  (5),  and  New  Brunswick  Company  v. 
Muggeridge  are  also  favourable  to  our  view. 

As  to  the  alleged  variance  between  the  application  and 
the  letter  of  allotment  this  is  immaterial,  as  no  letter  waa 
requisite.  It  was  enough  that  the  Directors  ''  duly  allotted 
the  shares/'  as  the  bill  avers  that  they  did;  and  the  De- 
fendant would  then  be  bound  even  without  any  letter  from 
the  Secretary.  There  was  no  laches^  for  notices  of  calls  and 
requests  to  sign  the  Articles  were  repeatedly  sent  to  the 
Defendant  from  time  to  time. 

Mr.  J2ott  replied 
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Vicb-Chancelloe  Seb  W.  Page  Wood:— 

This  demurrer  raises  the  question  mooted  in  the  case  of  The 
Sheffield  OdsCompany  Y.Harrison,  beforetheMaster  of  the 
Rolls,  and  in  The  New  Brunewich  Company  v.  Muggeridge, 
before  Vice  Chancellor  Kvndersley.  Although  the  view  of 
the  Yice-Chancellor  appears  to  be  opposed  to  that  of  the 
Master  of  the  Bolls,  there  is  in  reality  no  variance  in  prin- 
ciple between  the  decisions,  when  the  doctrine  laid  down 
(and  no  doubt  correctly  laid  down)  by  the  Vice-Chancellor 
is  considered. 

The  Sheffield  Gas  Company  is  described  by  the  Master 
of  the  Rolls  in  his  judgment  as  a  partnership^  in  which, 
according  to  the  terms  of  the  deed,  any  person  after  be- 
coming a  shareholder  could  cease  to  be  partner  within  four- 
teen days;  and  the  decision  turned  entirely  on  this  option  of 
a  shareholder  to  annihilate  his  shares  at  will.     The  Master 


Judgment, 


(a)  2DeG.&S.ll. 


(6)  3  De  G.  &  J.  27. 
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of  the  Bolls  held,  that  a  contract  to  take  shares  in  such 
a  Company  was  within  the  rule  laid  down  by  Lord 
Eldon.  Sut  that  rule,  as  Vice-Chancellor  Kinderdey 
observes,  was  not  that  a  contract  for  partnership  is  in  itself 
such  a  contract  as  a  Court  of  equity  will  not  spedficallj 
enforce ;  but  that  a  oontract  being  for  a  partnership  without 
any  time  fixed  for  its  duration,  the  Defendant  might 
dissolve  it  the  next  moment ;  and  therefore  it  would  be  idle 
to  compel  the  formation  of  such  a  partnership.  In  the 
New  Brunswick  Company  the  holder  of  shares  had  no 
power  to  annihilate  his  shareSi  but  could  only  get  rid  of 
them  by  finding  some  one  else  willing  to  accept  a  transfer. 

The  observations  of  yice-Chancellor  Kvnderaley  upon 
this  point  are  very  material.  He  says:  "  I  certainly  accede 
to  the  proposition,  that,  if  the  Defendant,  having  signed  an 
acceptance  in  writing  of  the  250  shares,  and  having  thus 
become  a  shareholder  of  the  Company,  could  then  imme- 
diately retire  from  the  Company,  and  leave  the  parties  in 
the  same  condition  as  if  he  had  never  been  a  share- 
holder, so  that  the  Plaintiffs  would  have  received  no  benefit 
from  his  having  taken  shares,  this  Court  would  not  enforce 
the  oontract" 

That  language  appears  accurately  to  describe  the 
very  case  of  The  Sheffield  Oaa  Company ;  and  so  far 
there  is  no  conflict  between  the  two  authorities.  The 
Vice-Chancellor,  no  doubt,  subsequently  made  some  obser- 
vations, in  which  the  precise  effect  of  the  case  at  the  Bolls 
was  perhaps  overlooked;  but  in  reality  there  is  nothing 
to  prevent  the  two  decisions  standing  together.  Cases  may 
very  well  arise  in  which  specific  performance  of  a  oontract 
to  take  shares  may  be  properly  decreed,  though,  with  the 
exception  of  SAaw  v.  Fisher,  there  is  no  example  of  a 
decree  to  this  effect.  The  rule  is  clear  and  simple,  that 
where  the  Court  perceives  that  justice  cannot  be  done  at 
law  it  will  interfere  by  decreeing  specific  performance,  or 
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otherwise  ^viiig  complete  relief,  or,  under  other  circum- 
Btanoes,  will  supply  the  defects  of  the  legal  remedy,  and  en^ 
able  the  Plaintiff  to  proceed  effectually  at  law. 

The  present  case  is  put  upon  that  ground ;  and  it  is  easy 
to  suggest  possible  cases  where  no  adequate  relief  could  be 
obtained  at  law,  and  where  specific  performance  would  be 
the  proper  course.  But  there  are  serious  difficulties  in  the 
way  of  such  a  decree  upon  the  facts  before  me.  One  of 
these  arises  on  the  terms  of  the  alleged  contract  itsel£  The 
Defendant's  offer  contains  a  clear  undertaking  to  accept 
the  shares  if  allotted,  to  pay  calls,  and  to  sign  the  Articles. 
He  also  paid  the  deposit.  Thereupon  the  Directors  of 
the  Company,  as  it  is  alleged  in  the  bill,  "  duly  allotted  to 
him  150  of  the  said  new  shares/'  It  is  contended,  that 
that  is  sufficient  to  make  a  complete  contract;  but  I  appre- 
hend that  some  communication  of  the  allotment  must  be 
made  to  the  shareholder  before  his  undertaking  can  be  said 
to  ripen  into  a  mature  contract.  What  is  done  is  this:  The 
Secretary  informs  him  by  letter  that  150  shares  are  allotted 
to  him,  and  proceeds  to  state  certain  conditions:  the  receipts 
must  be  exchanged  for  share  certificates^  the  memorandum 
and  Articles  must  be  signed  (all  which  may  be  the  simple 
consequences  of  the  allotment);  but  then  it  is  added,  that 
''  in  defeiult  thereof  the  shares  and  deposit  will  be  forfeited 
to  the  Company.'' 

There  is  no  power  to  do  this  given  by  any  of  the  clauses 
set  out  in  the  bill.  The  82nd  clause,  after  directing  the 
allotment  of  new  shares  to  be  made  in  the  first  instance  to 
existing  shareholders,  empowers  the  Directors  on  their  de- 
clining the  shares  to  issue  them  to  others;  but  that  scarcely 
goes  the  fidl  length  of  the  power  claimed  by  the  Secretary's 
letter,  for  the  clause  is  silent  as  to  forfeiture^  and  is  evi- 
dently framed  alio  intuitu — ^viz.  to  compel  the  Board  to 
make  the  first  offer  of  new  shares  to  the  existing  share- 
holders.   It  does  not  seem  to  contemplate  any  application 
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for  shares,  or  any  deposit  However  tbis  clause  be  read, 
there  is  a  very  grave  question^  whether  the  letter  of  allot- 
ment does  not  impose  a  new  condition,  which  formed  no 
part  of  the  Defendant's  offer.  The  Defendant,  who  was  an 
old  shareholder,  tendered  for  the  new  shares,  and  paid  his 
deposit  on  the  footing  of  the  Articles,  which  told  him 
nothing  about  liability  to  forfeiture  of  his  deposit.  All  that 
he  could  find  in  it  of  the  nature  of  forfeiture  was,  that,  if 
he  declined  the  shares,  they  might  be  allotted  to  some  one 
elsa  I  have  great  doubt,  therefore,  whether  there  was  any 
valid  contract  at  all  But  the  case  does  not  rest  there. 
Assuming,  that,  on  the  Company  intimating  their  view  of 
the  contract,  the  Defendant  acquiesced,  or  even  that  he 
accepted  this  as  a  new  term  of  the  bargain,  the  term  is,  that, 
on  failure  to  comply  with  certain  conditions  his  shares  and 
deposit  will  be  forfeited.  There  is  no  express  reservation  (as 
in  the  21st  clause)  of  the  right  to  sue  for  calls  notwith- 
standing the  forfeiture  of  the  shares;  but  merely  a  stipula- 
tion, that,  if  he  neglects  to  accept  the  shares  within  a 
reasonable  time,  the  Directors  shall  have  power  to  allot 
them  to  some  one  else. 

The  course  taken  by  this  Company  is  this :  They  register 
the  Defendant  as  the  holder  of  these  shares ;  they  make  a 
series  of  calls,  of  which  notice  is  given  to  the  Defendant; 
and  on  the  13th  of  May,  1859,  they  send  him  a  letter,  re- 
quiring him  to  sign  the  Articles ;  and  a  second  letter  is  sent 
on  March  2nd,  1860,  again  desiring  him  to  sign  the  Articles. 
It  is  only  after  this  second  application,  according  to  the 
strict  statement  of  the  bill,  that  the  Defendant  '*  neglected 
and  refused  so  to  da" 

Consequently,  the  fiu$ts  may  be  thus  summed  up :  Notice 
in  March,  1859,  that  in  default  of  taking  up  the  shares  the 
deposit  will  be  forfeited;  then  two  applications  made  in 
March  1859,  and  May,  1860,  and  afterthis  a  refusal  by  the 
Defendant     Assuming  this  to  bind  the  Defendant  and 
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entitle  the  (Company  to  treat  him  as  a  shareholder,  still  it 
18  important  to  consider  the  time  when  they  first  attempt 
to  do  so.  Taking  the  view  most  favourable  to  the  Com- 
pany, they  retain  in  their  hands  the  power  of  forfeiting  the 
shares,  and  also  at  the  same  time  of  suing  for  calls.  In 
such  a  case  there  ought  not  to  be  a  day's  unnecessary  delay; 
and  the  facts  on  the  face  of  the  bill  are,  that  this  commer- 
cial Company,  finding  that  an  allottee  of  shares  does  not 
pay  a  single  call,  or  answer  a  single  letter,  and  that  he 
refuses  to  execute  the  articles,  wait  two  whole  years  (until 
May,  1861)  before  they  attempt  to  enforce  his  undertaking 
to  accept  the  shares,  and  tbis  without  anything  to  excuse 
the  delay,  although  it  was  equally  competent  to  them  to 
file  their  bill  in  May,  1859. 

The  contract  itself  appears  to  be  of  doubtful  validity ; 
though,  if  the  case  were  otherwise  a  proper  one  for  specific 
performance,  the  difficulty  on  this  ground  might  possibly 
be  got  over. 

Independently  of  these  observations  I  should  hesitate 
much,  in  the  absence  of  authority,  before  decreeing  specific 
performance  of  a  contract  to  take  shares^  without  some  special 
grounds  (which  no  doubt  may  easily  exist  in  particular 
cases)  to  show  the  inadequacy  of  the  remedy  at  law. 

In  the  third  place^  the  delay  of  two  years  is  quite  inex- 
cusable. Upon  all  these  grounds,  therefore,  though  chiefly 
upon  the  last,  I  feel  compelled  to  allow  the  demurrer  with 
costs. 
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1862. 

/•e6.UA#2l*«.  Z.  Jh.  t/'^K> 

s^L^An.  ^^  "^r^^^m-LL  V.  RATTEY  (aUae  POTTS). 

nuity — Sum 
certain  per  an-      T  «       .      , 

nfmr-^Dht^h^   €/•  N.  POTTS,  by  his  will,  in  the  year  1860,  devised  as 
Battofin^eei  foUows ; — "  I  give  and  bequeath  to  Elizahtth  Rattey  all  my 
''se^Hhf/^    property,  real  and  personal,  except  £600  a  year,  which  I 
Bequest  as  foi-  give  and  bequeath  unto  my  cousin  Rowley  HUL" 

lows: — "I  give 

to  £^°Simy      This  was  the  whole  of  the  will 

property,  real 

and  personal.  The  bill  was  filed  by  Rowley  Hill,  as  Plaintifl;  against 
year,  which  I  Elizabeth  Rattey  (alias  Potts),  as  Defendant,  praying  the 
qaeath^untoT  ^sual  decree  for  administration ;  and  that  a  sum  of  Con- 
B  Hri'-Htid,  solidated  Bank  Annuities,  the  dividends  whereof  should  be 

following 

Stokesr.Henm  equivalent  to  £500  a  year,  might  be  raised  out  of  the  tes- 

161, 192),  that   tator's  estate,  and  transferred  to  the  Plaintiff 
R.  H.  was  en- 
titled to  BO  

much  of  testa- 
tor's residuary 

estate  as  wooid      Mr.  Jessdl  (in  the  absence  of  Sir  Hugh  Ccama,  Q.  C.) 

produce  X500       ^      , .     _-.   .    , .  ^^ 
a-year  in  per-      for  the  Flamtlff : — 
petnity. 

,.  ^*il'^**»  According  to  the  true  construction  of  this  wilL  the  Plain- 

that  i2.£r.  was      ,  f  .Tf 

entitled  to  so     tiff,  Rowley  HiU,  is  entitled  to  .f  500  a  year  in  perpetuity. 

much  of  a  sum 

clnul'^art'of  Had  the  bequest  to  the  Plaintiff  stood  alone,  as  a  be^ 
the  testotor;s      q^^st  to  him  of  ^500  a  year,  without  more,  and  had  there 

estate  remain-       *'  af  ^ 

ing  unapplied),  been  nothing  in  the  will  to  lead  to  a  contrary  conclusioii, 
duoe  the  X500  then,  WO  admit,  he  could  have  claimed  no  more  than  an 
h/hUdTriS    ^^^^^y  ^f  ^^^^>  terminable  with  his  life. 

to  the  best  se- 

cuity  to  beob-       But  that  is  not  the  case.     The  testator  begins  with  a 

Explanation    ^^quest  to  Elizabeth  Rattey,  of  "  all  his  property,  leal  and 

/owH?  ci)U     P®"^'^^'  e£cept  £600  a  year  ;"  and  it  is  the  thing  so  ex- 

C.C.526);and 

observations  on  LeUy,  RandaU  (2  D.  G.[F.  &  J.  392,393). 

Coftf. — Role  as  to  costs  between  parties  claiming  a  tmst  fund  which  has  been's^Mffated  from 
the  general  residue. 
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oepted  which  he  bequeaths  to  Rauiey  Bill.  Now,  what  jw^ 
the  testator  gives  to  Elizabeth  Rattey  is  dearly  corpus- 
principal,  for  the  words  "all  my  property,  real  and  per- 
sonal," can  have  no  other  meaning;  and  if  what  is  given 
to  Elizabeth  RoMiy  be  corpus,  then  that  which  is  excepted 
from  what  is  so  given  must  be  corpus  also.  The  thing  ex- 
cepted must  be  of  the  same  nature  as  that  from  which  it  is 
excepted ;  and  if  that  from  which  it  is  excepted  is  a  fee  or 
an  absolute  interest,  then  the  thing  excepted  must  be  a  fee 
or  an  absolute  interest :  Doe  dem.  Knott  v.  Lawton  (a), 
Davenport  v.  CoUman  (6),  Hatham  v.  Sutton  (c),  Mar- 
ehaU  V.  Hopkins  {d). 

The  bequest  to  the  Plaintiff  is  in  e£kct^  therefore,  a  be- 
quest of  so  much  of  the  testator's  property,  real  and  per- 
sonal, as  will  produce  £500  a  year,  as  in  Stokes  v.  Heron  (e), 
where,  upon  a  direction  in  a  will,  "  that  whatever  the  tes- 
tator should  die  possessed  of  should  produce  to  his  wife  an 
annuity  of  <f  100  per  annum,"  and  other  annuities  to  other 
persons,  the  House  of  Lords  held  the  annuities  perpetual, 
upon  the  ground  that  they  were  gifts  of  property  pro- 
ducing the  amount  of  the  annuities  :— ^'  Gifts  of  so  much 
property  as  should  produce  the  income  which  the  testator 
prescribed  as  the  amount  of  the  gifts  that  he  intended  for 
those  individuals :" — ^Per  Lord  Cottenham,  C,  in  Stokes  v. 
Heron  (/). 

[He  cited  also,  and  commented  upon,  Rawlvnga  v.  Jen^ 

nvnffs  (g),  TtveecUde  v.  Tweedale  (A),  Tates  v.  MadcUm  (i), 

Mansergh  v.  Campbell  (j),  Potter  v.  Baker  (i),  and  Kerr 

V.  The  Middieeex  Hospital  (t) ;  and  the  Vice-Chancellok 

referred  to  Bleudtt  v.  Roberts  (m).] 

(a)  4  Bing.  N.  C.  455,  461,  462.    (A)  10  Sim.  453. 

(ft)  12  Sim.  588.  (i)  3  M'N.  &  G.  53K  540. 

(c)  15  Ves.  319.  (j)  ZJ>eQt,Si  Jones,  232. 

(<0  15  East,  309.  (Jt)  13  Besv.  273 ;  15  Id.  489. 

(e)  12  01.  &  F.  161.  (0  2  D.  M.  G.  676. 

(/)  12  CI.  &  P.  192,  194.  (m)  Cr.  &  Ph.  274. 

(g)  13  Ves.  39.  T  T  2 
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I86g«  Mr.  Rdt,  Q.a»  and  Mr.  Lickmson,  for  the  Defendant, 

Hill        Elizabeth  Rattey:-^^ 

Rattet.  The  bequest  to  the  Plaintiff  is  a  bequest  of  £500  a  year* 

Argument,     not  in  perpetuity,  but  terminable  with  his  life. 

The  PlaintLBTs  counsel  admit,  that,  had  the  bequest  to  the 
Plaintiff  stood  alone  as  a  bequest  to  him  of  £500  a  year, 
the  annuity  would  have  been  terminable  with  his  life ;  but 
they  contend  that  it  is  explained  and  enlarged  by  the  prior 
gift  to  Elizabeth  Eattey.     We,  on  the  contrary,  contend 
that  the  bequest  to  Elizabeth  Rattey  being  of  "  all  the  tes- 
tator's property,  real  and  personal,  except  £500,  which  he 
gives  to  Rowley  HiU,''  the  bequest  to  Elizabeth  Rattey 
can  throw  no  light  upon  the  extent  of  the  bequest  to 
Rowley  Hill.    The  Court  must  first  construe  the  bequest 
of  £500  a  year  to  Rowley  Hill,  as  if  it  had  stood  alone  as 
an  independent  bequest   Until  the  extent  of  the  bequest  to 
Rowley  Hill  has  been  ascertained,  the  Court  has  no  means  uf 
measuring  the  bequest  to  Elizabeth  Rattey.  Until  the  Court 
has  ascertained  the  extent  of  all  the  specific  bequests  in  a  will, 
how  can  it  measure  the  extent  of  the  residue  ?   The  bequest 
to  Rowley  Hill,  though  expressed  in  the  form  of  an  excep- 
tion, is  in  effect  a  specific  bequest ;  and  that  to  Elizabeth 
Rattey  is  in  effect  a  residuary  bequest.   Evaria  v.  Jones  (a} 
and  a  large  class  of  similar  authorities,  show  that  a  bequest 
to  one  person  of  all  the  testator's  property  except  a  speci- 
fied part  of  that  property,  followed  by  a  bequest  to  another 
of  what  has  been  so  excepted,  is  identical  for  all  intents 
and  purposes  with  a  bequest  to  the  former  expressed  in 
terms  as  a  residuary  bequest  (6).     Upon  the  principle  of 
these  decisions,  this  will  should  be  read  as  if  it  had  run— 
"  I  give  and  bequeath  jE^500  a  year  unto  my  cousin  Ro^dey 
Hill;  and  all  the  residue  of  my  property,  real  and  personal, 

(a)  2  Coll.  C.  C.  616,  526.  (6)  Id.  526. 
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I  give  and  bequeath  io  EUzaheth  Rattey'*   The  two  forms        isea. 
of  gift  are  identical    In  both  the  general  bequest  is  to  be         hill 

measured  by  ascertaining,  fiist,  the  extent  of  the  particular  ^Jtivt. 
bequest 


Ar^umeiU. 


The  Vice-chancellor. — Suppose  the  will  had  stopped 
short  with  the  words  "  except  £500  a  year ;"  or  suppose  it 
had  run  thus :  "  I  give  and  bequeath  to  Elizabeth  Rattey 
all  my  property,  real  and  personal,  except  £500  a  year, 
which  I  shall  dispose  of  by  codicil,"  how  would  you  then 
have  ascertained  the  extent  of  the  particular  bequest  ? 

Mr.  Bx)lt — Upon  a  will  so  worded  we  should  have  had 
nothing  to  measure  by,  unless  by  a  codicil  the  annuity  had 
been  given  to  some  person.  Here  it  is  given  to  the  Plaintiff, 
and  the  Plaintiff's  life  is  the  measure  of  its  duration. 

Invert  the  order  of  these  bequests,  and  the  will  runs 
thus  :  "  I  give  and  bequeath  unto  my  cousin  Rowley  BUI 
dfi^oOO  a  year  ;  and,  except  the  said  d£*500  a  year,  I  give  and 
bequeath  all  my  property,  real  and  personal,  to  Elizabeth 
Rattey.*'  Beading  the  bequests  in  that  order,  the  bequest 
of  cs^oOO  a  year  to  Rowley  Hill  must  be  restricted  to  an 
annuity  terminable  with  his  life. 

Doe  dem.  Knott  v.  Lawton  (a)  was  decided,  not  as  the 
Plaintiff's  counsel  contend,  upon  any  such  theory  as  that 
the  thing  excepted  must  necessarily  be  of  the  same  quality 
as  that  out  of  which  it  is  excepted,  but  upon  the  ground 
that  a  contrary  construction  would  have  reduced  the  will  in 
other  respects  to  an  absurdity.  The  words  in  this  will  "  ex- 
cept £500  a  year,'*  carry  the  case  no  further  than  if  the 
testator  had  said  "  charged  with  ^500  a  year." 

In  attempting  to  construe  the  bequest  to  the  Plaintiff  to 
be  a  perpetual  aimuity,  the  Goxai  will  meet  with  all  the  diffi- 

(a)  4  BiDg.  N.  C.  455. 
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cullies  upon  which  Lord  Campbell,  C,  relied  in  Lett  r. 
Randall  (a) :  for  hereto  as  in  ihat  case,  there  is  no  segregatioii 
or  appropriation  of  any  part  of  the  testator's  property  in 
respect  of  the-anuuity.  Comodenting  upon  the  codicil  in 
Lett  ▼.  Ra/ndaU,  Lord  Campbell  asks — ''  And  what  part  of 
the  property  were  they  to  segregate  and  appropriate  ?  Was 
it  to  be  from  the  freehold  estates  or  the  leasehold  estates^  or 
the  copyhold  estates^  or  the  personalty ;  and  in  what  propor- 
tions? The  annuity  is  charged  upon  the  whole.''  And 
again  he  asks — "  If  the  bequest  of  the  annuity  to  the  chil- 
dren is,  as  contended^  a  bequest  of  the  corpus  which  pro- 
duces it^  what  part  of  the  property  are  they  entitled  speci- 
fically to  claim  ?"  (6) 

[They  cited  and  commented  upon  Savery  v.  Dyer  (e\ 
Irmes  v.  Mitchell  (d),  WUaon  v.  Maddiaon  (e).  If  edges  t. 
Ha/rper  (/),  and  Nichols  v.  Hawkes  (gr).] 

Sir  Hugh  Cairns,  Q.C.,  in  reply : — 

The  Court  is  not  at  liberty  to  alter  the  bequests  or  invert 
the  order  in-  which  the  testator  has  arranged  them,  but 
must  take  them  as  they  stand,  and  construe  them  in  the 
order  in  which  they  stand.  Taking  these  bequests  in  the 
order  in  which  they  stand,  the  £500  a  year  is  excepted  out 
of  corpus,  and  must  partake  of  the  same  nature. 

Judgment  resenred. 


F«6. 2iti.     Vicb-Chanoellob  Sib  W.  Page  Wood  :— 

Jtidffminu         The  question  to  be  determined  in  this  case,  which  was 

(a)  2  D.  G.  F.  &  J.  392,  393.  (e)  2  Y.  &  Coll.  C.  C.  372. 

(ft)  Id.  893,  394.  (/)  3  De  G.  &  Jones,  129. 

(c)  1  Amb.  139.  (g)  10  Hare,  342. 
(<0  9  Ves.  213. 
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most  fully  and  ably  argued^  turns  upon  the  oonstraction  to         1862. 
be  put  upon  a  will,  the  whole  of  which  is  contained  in 
these  words :  *'  I  give  and  bequeath  to  EUzaheth  Rattey 
all  my  property,  real  and  personal,  except  <f  500  a  year, 
which  I  give  and  bequeath  imtp  my  cousin  Rowley  HSl." 

The  question  to  be  determined  is  one  of  frequent  occur- 
rence in  the  construction  of  wills,  viz.  whether  the  ^500  a 
year  given  to  the  testator's  cousin,  the  Plaintiff,  Rowley 
HiU,  is  to  terminate  with  the  life  of  the  Plaintiff,  Rordey 
Hill,  or  whether  it  is  given  him  in  perpetuity. 

The  authorities  were  very  fully  discussed  in  Stokes  v. 
Heron  (a),  Hedges  v.  Ha/rper  (6),  and  Lett  v.  RamdcM  (c) ; 
and  I  apprehend  that  the  rule  is  now  well  settled,  that, 
where  there  is  a  gift  by  will  of  a  sum  certain  per  annum, 
without  stating  whether  the  gift  is  to  terminate  with  the 
life  of  the  donee,  or  whether  it  is  given  him  in  perpetuity, 
the  question,  whether  it  is  for  life  only  or  in  perpetuity,  is 
a  question  to  be  determined  upon  an  examination  of  the 
whole  wilL 

If,  when  the  whole  will  has  been  examined,  nothing  is 
found  to  lead  to  the  conclusion  that  the  gift  was  intended 
to  be  in  perpetuity,  the  Court  presumes  that  such  a  gift  as 
I  have  described,  a  gift  to  a  person  of  a  sum  certain  per 
annum,  without  more,  was  intended  by  the  testator  to  ter- 
minate with  the  life  of  the  donee.  But  it  is  clear  from  the 
authorities,  that^  upon  such  a  bequest,  the  whole  will  is  open, 
and  the  whole  will  must  be  examined,  to  ascertain  whether 
it  contains  anything  beyond  the  simple  gift  of  so  much  a 
year ;  and  if  it  does,  whether,  what  it  so  contains  is  sufficient 
to  lead  to  the  conclusion  that  the  gift  was  intended  to  be 
in  perpetuity. 


(a)  12  a.  &  F.  161.  finned  on  appeal,  2  D.  G.  F. 

(ft)  3  De  G.  &  Jones,  129.  &  J.  388. 

(c)  3  Sm.&Giff.  83;  5.C.af- 
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1868.  Now  in  the  case  before  me  the  will  does  contain  some- 

thing beyond  the  simple  gift  of  the  £500  a  year  to  the 
"PhiDiiS  Rowley  EiU.  The  will  begins  with  a  bequest  to 
the  Defendant  Elizabeth  Rattey,  *'I  give  and  bequeath  to 
Elizabeth  Rattey  all  my  property,  real  and  personal,  ex- 
cept £600  a  year." 

It  was  argued  that  the  bequest  to  the  Defendant  Eliza- 
beth Rattey  cannot  raise  any  inference  that  the  gift  of 
£500  a  year  to  the  V\»xai\S  Rowley  Hill  was  intended  to 
be  in  perpetuity ;  that  the  bequest  to  Elizabeth  Rattey, 
being  a  bequest  of  all  the  testator's  property  except  what 
he  has  given,  to  Rowley  Hill,  the  amount  of  what  the 
testator  has  so  given  to  Rowley  HiU  must  be  determined 
as  if  the  bequest  to  him  had  stood  alone,  as  an  independent 
bequest  to  him  of  a  sum  certain  per  annum  : — '*  I  give  and 
bequeath  £500  a  year  unto  my  cousin  Rowley  HUL'*  And 
the  class  of  cases,  of  which  Evans  v.  Jones  (a)  may  be 
taken  as  a  type,  was  relied  upon  as  showing  that  a  general 
bequest  to  one  person  of  all  the  testator's  property  except 
a  certain  part  of  that  property,  followed  by  a  bequest  to 
another  person  of  what  has  been  so  excepted,  is  identical, 
for  all  intents  and  purposes,  with  a  bequest  to  the  former 
expressed  in  terms  as  a  residuary  bequest. 

It  appears  to  me,  that  there  is  a  fallacy  in  that  reasoning. 

The  case  of  Evans  v.  JoTies  (a),  which  I  have  followed 
upon  several  occasions  (6),  decided,  that^  for  the  purpose  of 
ascertaining  who  is  entitled,  in  the  event  of  lapse,  to  a 
legacy  expressed  in  the  form  of  an  exception  firom  a  ge- 
neral bequest,  the  circumstance,  that  the  lapsed  legacy 
is  expressed  in  the  form  o(  an  exception,  is  immaterial; 

(a)  2  Coll.  C.  C.  516.  &  J.  227,  and  Bernard  v.  Mh- 

(h)  Cogswell  V.  Armstrongs  2  K.     shvU^  Johns.  298,  299. 
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and  that,  upon  a  lapse  of  the  excepted  legacy,  the  general 
legatee,  though  in  terms  the  legatee  of  all  except  the 
excepted  legacy,  would  take  the  whole  :  the  result  for  this 
purpose  being  precisely  the  same  as  if  the  general  legacy 
to  him  had  been  a  bequest  in  terms  of  "  all  the  rest  and 
residue '^  of  the  testator's  property.  But  it  cannot  be 
inferred  from  the  decision  in  Evans  v.  Jonea^  that  the 
circumstance  of  a  particular  bequest  being  given  in  the 
form  of  an  exception  from  an  antecedent  general  bequest, 
is  in  all  cases  and  for  all  purposes  immaterial.  In  a  case 
like  the  present^  where  the  question  is,  what  amount  of 
property  was  intended  by  the  testator  to  pass  by  the 
bequest  which  he  has  expressed  in  the  form  of  an  excepted 
legacy,  the  circumstance  that  he  has  expressed  it  in  the 
form  of  an  exception,  and  not  in  that  of  an  independent 
bequest,  appears  to  me  to  be  most  material.  The  cases  I 
have  referred  to— Stokes  v.  Herori,  and  Hedges  v.  Harper 
— show  that  the  question,  what  amount  of  property  was 
intended  by  the  testator  to  pass  by  a  bequest  of  a  sum 
certain  per  annum,  is  one  to  be  determined  upon  an 
examination  of  the  whole  of  his  will.  The  Court  is  not  to 
take  it  for  granted  that  such  a  bequest  is  merely  an  annuity 
for  life,  without  looking  to  the  rest  of  the  will,  to  ascertain 
whether  upon  the  whole  of  the  will  the  annuity  was  not 
intended  to  be  in  perpetuity. 

In  examining  the  whole  of  the  will  in  the  case  before 
me,  I  find  the  bequest  of  the  £500  a  year  to  Rowley  HUl 
preceded  by  a  bequest  of  all  the  testator's  property,  real 
and  personal,  to  Elizabeth  Rattey,  and  excepted  out  of  that 
preceding  bequest.  The  testator  begins  with  the  bequest 
to  EHzahetk  Rattey,  and.  then  comes  to  the  bequest  to 
Rowley  HUl  He  first  bequeaths  to  Elizabeth  Rattey 
*'  all  his  property,  real  and  personal,  except  ^^500  a  year," 
and  then  bequeathes  to  Rowley  Hill  what  he  has  so 
excepted.    It  appears  to  me  that  the  proper  order  for  the 


JudgmaU, 
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1863.  interpretation  of  these  bequests  is  the  order  in  which  thej 
are  made  by  the  testator — ^and  that  I  must  first  ascer- 
tain what  it  is  that  he  has  given  to  JEUzabeth  BoUtey  by 
the  words  "  all  my  property,  real  and  personal,  except  ^500 
a  year/'  before  I  shall  be  in  a  position  to  determine  what 
it  is  that  he  has  given  to  his  cousin  Rcywley  BUI,  Now  it 
was  admitted  on  the  part  of  the  Defendant^  and  indeed  it 
could  not  have  been  disputed,  that,  if  the  will  had  stopped 
short  with  the  words  ''  <f  500  a  year '' — ^if  it  had  run  thus 
"  I  give  and  bequeath  to  ^t^o&e^  Jtattey  all  my  property 
real  and  personal,  except  £500  a  year  " — ^the  interpretation 
must  have  been  *' except  so  much  of  my  property,  real 
and  personal,  as  will  produce  £500  a  year/'  The  excepted 
bequest  must  have  been  presumed  to  be  of  the  same  nature 
as  the  general  bequest  from  which  it  is  excepted;  and  the 
general  bequest  being  corpus — **  all  my  property,  real  and 
personal,  except  <f  500  a  year,"  the  excepted  bequest  moBt 
have  been  presumed  to  be  corpus  also.  Had  the  will 
stopped  with  the  words  "  except  j?500  a  year/'  the  opera- 
tion of  the  exception  would  have  been  to  take  out  of  the 
operation  of  the  preceding  general  bequest  of  "  all  my  pro- 
perty, real  and  personal/'  such  an  amount  of  that  property 
as  would  have  been  required  to  produce  £500  a  year,  and 
to  take  out  that  amount  in  its  entirety. 

If,  having  taken  out  that  amount  in  its  entirety,  the 
testator  had  gone  on  to  give  what  he  had  so  taken  out  to 
Rowley  Hill  '^  for  life/*  or  disposed  of  it  in  any  other  way 
for  a  limited  period  only,  then  the  operation  of  the  previous 
bequest  to  EHzdbeih  RaMey  would  have  been  propor- 
tionally enlarged;  but  here  there  is  no  such  limitation:  what 
in  its  entirely  he  has  taken  out  of  the  previous  bequest  the 
testator  gives  to  Rowley  Hill — ^not  "for  life  "  or  any  other 
limited  period — ^but  absolutely.  And  in  the  absence  of  any 
words  of  restriction  Rowley  Hill  must  take  what  has  been 
so  excepted  absolutely. 
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In  support  of  this  view  I  find  an  authority  directly  in 
point  in  a  case  relied  on  by  the  Plaintiff's  counsel — ^the  case 
of  Doe  deuL  KihCftt-y.  Lawton  (a).  There,  by  a  will  before 
the  recent  Act^  the  testator  bequeathed  to  his  sons  thus : — ^"I 
give  and  bequeath  to  my  sons  my  estate  that  I  now  occupy, 
except  the  house  I  now  occupy,  with  the  cottages  thereon, 
which  I  give  to  my  daughters :"  and  the  Court  of  Common 
Pleas  being  of  opinion  that  the  gift  to  the  sons  carried  the 
fee,  held  it  to  be  a  necessary  consequence  that  the  gift  to 
the  daughters  must  carry  a  fee  also.  If  the  devise  to  the 
sons  carried  the  fee,  the  exception  out  of  that  devise  "  must 
by  necessary  intendment  carry  the  same  quantity  of  estate 
as  that  from  which  it  was  excepted  "  (&). 

It  was  ingeniously  argued,  that,  by  simply  inverting  the 
order  of  the  bequests,  the  will  would  run  thus :  "  I  give  and 
bequeath  unto  my  cousin  Rowley  Hill  <f  500  a  year ;  and 
except  that  £500  a  year,  I  give  and  bequeath  all  my  pro- 
perty, real  and  personal,  to  J^/i^o&^^A  Rattey/'  that,  reading 
the  bequests  in  that  order,  the  bequest  of  £bQO  a  year  to 
Rowley  Bill  must  be  restricted  to  an  annuity  terminable 
with  his  life ;  and  that  a  mere  alteration  in  the  order  of 
arrangement  ought  not  to  be  allowed  to  enlarge  what  would 
have  been  an  annuity  for  life  into  a  perpetual  annuity. 

But  that  argument  is  not  sound.  Even  assuming,  that, 
upon  a  will  in  the  form  supposed,  in  which  the  order  of  the 
bequest  should  be  inverted,  the  bequest  of  £500  a  year  to 
Rowley  Hill  would  have  been  restricted  to  an  annuity  ter- 
minable with  his  life — ^a  question  upon  which  it  is  not 
necessary  for  me  to  express  an  opinion — it  appears  to  me, 
that  the  Court  is  not  at  liberty  to  try  the  case  as  if  the 
order  of  the  bequests  had  been  inverted.  The  testator  has 
thought  fit  to  put  the  general  bequest  to  Elizabeth  Rattey 
first.   The  logical  order  in  which  the  Court  should  construe 

(a)  4  Bing.  N.  C.  455.  (6)  Per  Tindal,  C. J.,  Id.  462. 
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1862.         the  two  bequests  is  the  order  in  which  they  presented  them- 

HiLL        selves  to  the  mind  of  the  testator ;  and  the  veiy  drcumstance 

Rattkt.      of  ^^  haying  worded  the  will  in  its  present  form,  is  a  reason 

Judment       ^^^  ^^^  construing  the  general  bequest  to  Slizfobeth  Mattey, 

and  then  ascertaining  the  measure  of  the  bequest  to  Rowley 

Hill 

It  was  argued,  that,  in  construing  the  bequest  to  RowUy 
Hill  to  be  a  bequest  of  so  much  as  will  produce  JBbOO  a 
year  in  perpetuity,  the  Court  will  encounter  the  diflSculty 
upon  which  Lord  Campbell  relied,  in  holding  the  annuities 
in  Lett  v.  Randall  (a)  to  be  terminable ;  that^  as  there  is  not 
in  the  will  any  segregation  or  appropriation  of  any  part  of 
the   testator's  property  in  respect  of  the   annuity,  it  is 
impossible  to  ascertain  what  part  of  the  property  should  be 
so  segregated  and  appropriated,  whether  freehold  estates  or 
personalty ;  and  that,  if  the  bequest  of  the  annuity  is  a 
bequest  of  the  corpus  which  produces  it,  the  Court  has  no 
means  of  determining  what  part  of  the  property  Mofdey 
Hill  is  entitled  specifically  to  claim. 

But  precisely  the  same  difficulty  occurred  in  Stokea  v. 
Heron  (b),  where  the  bequest  was  equally  silent  as  to 
segregation  and  appropriatioa  The  testator's  will  was, 
"  that  whatever  he  died  possessed  of,  or  in  any  way  entitled 
to,  should  produce  to  his  wife  an  annuity  of  £100  per 
annum/'  and  to  the  other  annuitants  other  like  annuities* 
The  House  of  Lords  surmounted  the  difficulty  by  orderiog 
"  that  a  sufficient  portion  of  the  testator's  personal  estate  be 
allocated  and  set  apart  by  the  Master  as  a  fund  for  the 
payment  of  the  annuities."  And  I  apprehend,  that,  if  the 
Court  once  infers  from  a  will,  that  the  testator  intended  to 
give  a  sum  certain  per  annum  in  perpetuity,  the  absence  of 
any  direction  as  to  the  particular  part  of  the  testator*s 

(a)  2  D.G.  F.  &  J.  392,  393.  {h)  12  CI.  &  F.  161. 
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property  to  be  segregated  or  appropriated  to  meet  it^  is 
immaterial;  and  that,  as  in  Stokes  v.  Heron,  the  Court 
will  take  care  that  a  sufficient  part  of  the  testator's  property 
be  set  apart  for  that  purpose. 


1863. 


Judgment. 


I  have  not  dwelt  upon  the  circumstance,  that  the  testator 
does  not  in  terms  describe  what  he  gives  to  Roivley  Hill  as 
"  an  annuity/'  but  as  "  £500  a  year  "  (a).  In  deciding  in 
the  PlaintiflF's  fevour,  I  do  not  rely  upon  that  circumstance, 
although  I  feel  that  it  would  have  assisted  the  Defendant's 
case,  if  the  testator  had  described  the  gifb  to  the  Plaintiff  in 
terms  as  "an  annuity."  The  principle  upon  which  I 
rely  is  that  upon  which  the  House  of  Lords  determined 
the  case  of  Stokes  v.  Heron,  that  the  bequest  to  the 
annuitant  is  a  bequest  of  "  property  producing  the  amount 
of  the  annuity"  (6).  The  bequest  to  Elizdbeih  Rattey 
being  a  bequest  of  all  the  testator's  property  except 
what  produces  £500  a  year,  the  bequest  to  Rowley 
Hill  is  of  so  much  of  the  testator's  property  as  produces 
that  sum. 

There  will  be  a  declaration,  that  the  Plaintiff  is  entitled 
to  so  much  of  the  testator's  residuary  estate  as  will  produce 
£500  a  year ;  and  the  order  will  then  follow  that  in  Stokea 
V.  Heron — Let  so  much  of  the  testator's  real  estate  as  will 
produce  £500  a  year  be  ascertained^  and  (if  the  parties 
^  differ)  by  the  Judge  in  Chambers,  and  let  the  same  be 
conveyed  or  transferred  to  the  Plaintiff. 


(a)  '*Ia  some  cases  perhaps 
there  may  be  a  distinction  be- 
tween the  gift  of  a  certain  sum  * 
per  annum,  and  the  gift  of  an 
annuity;  the  term  *  annuity* 
having  by  usage  acquired  some- 
what more  of  relation  to  an  in- 


terest limited  by  the  duration  of 
life,  than  the  term  *  a  sum  cer- 
tain per  annum*  has  acquired:** 
per  Turner,  L.  J.,  in  Hedges  v. 
Harper,  3  De  Gex  &  Jones,  134. 
(b)  Per  Lord  Cottenham,  C, 
Stokes  V.  Heron,  12  CI.  &  F.  192. 
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1868. 


Judgment, 


Minute  of 
Decree. 
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Sir  Jff .  Comma,  Q.  C. — ^There  is  already  a  sum  of  Bank 
New  3  per  cent.  Annuities,  port  of  the  testator's  estate, 
remaining  unapplied ;  and  we  have  ascertained  that  the 
amount  of  such  Bank  Annuities  required  to  produce  £500 
a  year  is  £16,666 :  13  : 4. 

Mr.  Rolt,  Q.  C,  objected,  that  the  Plaintiff  was  not 
entitled  to  such  a  sum  as  would  produce  £500  a  year  at  so 
low  a  rate  of  interest  as  3L  per  cent 

The  Vics-Changellor. — ^The  Plaintiff  is  entitled  to  the 
best  security  to  be  obtained ;  and  if  there  is  such  a  sum  of 
Bank  New  3  per  cent  Annuities  as  his  counsel  represents, 
he  is  entitled  to  it 

The  decree  will  therefore  be  in  this  form: — 

Dbclarb,  that,  according  to  the  trae  construction  of  the  will  of 
the  testator  /.  N,  PoUs^  the  Plaintiff  is  entitled  to  so  much  of  tbe 
residuary  estate  as  will  produce  £500  a  year,  firom  the  expiration  of 
the  first  year  after  the  testator's  death.  And  it  appearing  that  there 
is  a  sufficient  sum  of  Bank  New  3  per  cent.  Annuities,  part  of  the 
testator's  residuary  estate,  remaining  unapplied,  and  the  Court  being 
of  opinion  that  it  is  proper  that  the  same  should  be  applied  towards 
making  good  the  said  bequest  to  the  Plaintiff— Lbt  the  sum  of 
£  (a),  Bank  New  3  per  cent.  Annuities,  producing  an  annaal 

income  of  £  (a)  be  transferred  to  the  Plaintiff. 


A  discussion  then  arose  as  to  costs. 

Mr.  Rdt,  Q.  C.^  for  the  Defendant,  contended  that  the 
costs  should  come  out  of  the  <f  16,666 :  13 :  .4,  which  had 
been  set  apart  to  meet  the  £500  a  year,  and  not  out  of  the 
testator's  general  estate. 

Where  a  question  arises  as  to  the  interest  of  parties  in 
a  trust  fund  which  has  been  separated  from  the  general 

(a)  Left  in  blank  in  the  proper  amounts,  after  deducting 
Minutesi  to  be  filled  up  with  the     Legacy  Duty  and  Licome  Tax. 
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residae,  the  ooets  must  come  out  of  the  particular  fond  : 
Jenour  v.  Jemmr  (a).  There  the  costs  having  been  given  by 
the  decree,  as  specifically  prayed^  out  of  the  general  personal 
estate,  the  decree  on  appeal  was  corrected  in  that  particular. 


1862. 


JwdgmenU 


The  Yicb-Chancellor. — It  seems  to  me,  upon  every 
ground,  that  these  costs  should  be  borne  by  the  residuary 
estate. 

The  suit  is  an  administration  suit.  The  Defendant  has 
the  entire  beneficial  interest  in  the  residuary  estate.  It  is 
really  a  contest  between  the  Plaintiff  and  the  Defendant, 
and  the  Plaintiff  has  succeeded.  The  successful  party  should 
have  his  costs. 


WEIGHT  V.  WRIGHT. 

X  HE  Plaintiff's  father,  by  his  will,  bequeathed  to  her  a 
sum  of  stock  in  the  public  funds,  upon  trust  for  her  separate 
use,  vrithout  power  of  anticipation. 

Another  sum  of  like  stock  was  bequeathed  to  the  Plain- 
tiff, upon  like  trusts,  by  the  will  of  her  mother. 

Both  bequests  were  expressed  to  be  made  to  the  Plaintiff 
simpliciter,  and  vrithout  the  intervention  of  any  trustee. 

After  the  decease  of  her  parents,  the  Plainti£^  having 
attained  the  age  of  twenty-four,  and  being  still  a  spinster, 
called  for  and  obtained  a  transfer  of  the  stock  into  her  own 
name. 

Subsequently,  being  still  a  spinster,  she  caused  the  stock 
to  be  sold  out^  spent  a  portion  of  the  proceeds,  and  invested 
the  rest,  as  to  part  in  purchasing  in  her  own  name  shares 

(m)  10ye8.562. 


Huth€aid  and 
Wife—Truti 
fn-aeparate 
Ute—Smgh 

vertitm  of  Fund 
^^Trmtdt' 


Where  penonal 
property  wm 
bequeathed  tea 
woman  upon 
tnut  forher 
separate  OM^ 
hot  without  the 
interrentioxi  of 
any  trustee,  and 
she  afterwards, 
being  disoo- 
Terteand  sni 
juris,  sold  the 
stock,  spent  a 
portion  of  the 
pooeeds,  and 
myeeted  the  rest 
in  shares  of  a 
Joint  Stock 
Bank  and 
Cdfuu/a  bonds: 
£rel(f,thatb7S0 
doing  she  had 
determined  the 
trust  for  her 
separate  use. 
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Wright  in  the  purchase  of  Canada  bonds. 

Wbioht.  Some  time  after  these  investments  had  been  made,  the 

statement.  Plaintiff  married . 

At  the  hearing,  it  appeared  that  during  the  coverture, 
in  a  transaction  which  the  bill  sought  to  set  aside  as 
against  one  of  the  Defendants,  named  Charlotte  Wright, 
the  Plaintiff's  husband  (since  deceased)  had  represented  the 
Bank  shares  and  Canada  bonds  as  his  own  property,  bj 
«  virtue  of  his  marital  right. 

One  of  the  questions  raised  at  the  hearing  was^  whether, 
under  the  circumstances  of  the  case,  this  representation  was 
correct  in  point  of  law. 


Argument.         Mr.  Rolt,  Q.C.,  and  Mr.  (7.  T.  Swanaton,  jnn.,  for  the 
Plaintiff:— 

At  the  date  of  the  Plaintiff's  marriage,  the  Bank  shares 
and  Canada  bonds  were  her  separate  estate ;  and  her  hus- 
band, by  representing  them  as  his  own  property  by  virtue 
of  his  marital  rights  made  a  representation  incorrect  iu 
point  of  law. 

The  Bank  shares  and  Canada  bonds  were  purchased  with 
a  portion  of  the  proceeds  arising  j&om  the  sale  of  stock 
which  had  been  bequeathed  to  the  Plaintiff  by  her  parents, 
upon  trust  for  her  separate  use,  without  power  of  anticipa- 
tion. 

Had  the  property,  the  subject  of  the  bequest^  remained 
till  the  Plaintiff's  marriage  in  the  form  in  which  it  was 
originally  bequeathed,  it  could  not  have  been  questioned 
that  her  husband,  by  representing  it  during  the  coverture 
as  his  own,  would  have  made  a  representation  incorrect  in 
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point  of  law.  The  case  of  NewUmds  v.  PaynUr  (a)  shows, 
that,  by  marryiDg  a  woman  having  property  so  circum- 
stanced, the  husband  must  be  considered  in  this  Court  as 
adopting  the  property  in  the  state  in  which  he  finds  it,  and 
is  bound  in  equity  not  to  disturb  it  (6).  The  circumstance 
of  the  property  being  found  by  the  intended  husband  stand- 
ing in  the  name  of  the  intended  wife  without  the  intervention 
of  any  trustee^  is  immaterial,  and  cannot  afterwards  be 
alleged  by  the  husband  as  a  reason  for  supposing  it  to  have 
been  his  wife's  absolute  property.  In  marrying  a  woman 
having  property  standing  in  her  own  name, — or,  in  fact,  pos- 
sessed of  property  of  any  description,  whether  choses^  in 
action  or  mere  personal  chattels,  the  husband  must  be 
taken  to  have  been  cognisant  (if  the  facts  were  so),  that, 
by  the  instrument  under  which  his  wife  became  entitled  to 
such  property,  it  was  impressed  with  a  trust  for  her  sepa- 
rate use,  and  she  was  restrained  from  anticipating  it :  Nev)- 
lands  V.  Paynter(c).  That  case  and  TuUett  v.  Arm- 
strong (d)  show,  that  the  question,  whether  in  fact  the  hus- 
band was  cognisant  of  the  existence  of  such  a  trust,  is 
immaterial.  In  this  Court  he  must  be  taken  to  have  been 
cognisant  of  it. 


ArffumenL 


Then,  if  such  would  have  been  the  position  of  the  hus- 
band with  regard  to  the  property  in  question,  in  case  it  had 
remained  till  the  marriage  in  the  form  in  which  it  was  origin'* 
ally  bequeathed,  the  circumstance  of  itshaving  been  since  sold 
out  and  invested  in  Bank  shares  a,ndCanxida  bonds,  could  not 
alter  that  position.  Had  there  been  any  difficulty  in  tracing 
the  property,  it  might  have  been  otherwise ;  but  here  there  is 
no  doubt  that  the  proceeds  of  the  sale  of  the  stock  were,  to 
the  extent  for  which  we  contend,  invested  in  the  purchase 


(a)  4  My.  &  Cr.  408. 

(c)  Ibid. 

{b)  Id.  417. 

(d)  Id.  377 

VOL.    II. 
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of  the  Bank  shares  and  bonda  The  transaction  amounted 
to  no  more  than  an  ordinary  varying  of  the  security  on 
which  the  trust  fund  was  invested;  and  if  the  tmst 
attached  to  it  in  its  original  form  as  stocky  it  attached  to  it 
no  less  in  the  form  in  which  it  was  reinvested. 

Had  trustees  been  interposed — ^had  the  stock  been  be- 
queathed, not  to  the  Plaintiff  upon  trust  for  her  separate 
use,  but  to  third  persons  as  trustees  for  the  Plaintiff  and 
had  the  stock  been  sold  out^  and  the  proceeds  invested  in 
these  same  Bank  shares  and  bonds  by  such  third  persons 
as  trustees  for  the  Plaintiff,  no  one  would  have  attempted 
to  dispute  that  the  trust  attached  to  the  Bank  shares  and 
bonds  as  it  had  previously  attached  to  the  stock  ;  and  the 
circumstance,  that  in  this  case  the  Plaintiff  was  her  own 
trustee — that  her  parents  omitted  to  interpose  a  trustee  for 
her  protection — will  not  in  this  Court  be  allowed  to  defeat 
the  trust. 

For  these  reasons,  we  submit,  that  at  the  date  of  the 
marriage  the  Bank  shares  and  bonds  in  question  were  the 
separate  estate  of  the  Plaintiff ;  and  that,  by  subsequently 
representing  them  as  his  own  by  virtue  of  his  marital 
right,  her  husband  made  a  misrepresentation. 

Mr.  Danid,  Q.C,  and  Mr.  Swmbiime,  for  Uie  De- 
fendant Charlotte  Wright,  contended  that  the  representa* 
tion  made  by  the  Plaintiff's  husband  was  correct 

Before  her  marriage,  the  Plaintiff  being  of  age  and  sui 
juris,  sold  out  the  stock  to  which  the  trust  for  her  separate 
use  attached,  and  received  the  purchase-money.  By  so 
doing  she  extinguished  the  trust  for  her  separate  use.  The 
property  to  which  that  trust  attached  was  disposed  of  and 
at  an  end ;  and  if  in  this  case  the  Court  were  to  allow  it  to 
be  traced  into  Bank  shares  and  Canada  bonds,  in  other 
cases  attempts  would  be  made  to  trace  property  originally 
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affected  with  a  similar  trust  into  every  imaginable  descrip- 
tion of  personal  chattela 

At  the  date  of  the  marriage  the  Bank  shares  and  bonds 
in  question  were  the  absolute  property  of  the  Plaintiff,  and 
her  husband  was  entitled  during  the  coverture  to  represent 
them  as  his  own  by  virtue  of  his  marital  right. 

Mr.  BoU,  Q.C.,  replied. 

Mr.  Willcodc,  Q.C.,  and  Mr.  Terrell,  appeared  for  the 
Defendant  ff.  0.  Robinson,  the  executor  of  the  Plaintiff's 
late  husband. 
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ilr^iiiiwiif* 


Vice-Chancblloe  Sib  W.  Page  Wood  : — 

Some  of  the  propositions  for  which  the  Plaintiff's  counsel 
contended  in  the  course  of  the  argument  in  this  case  were 
of  80  wide  a  nature,  that,  if  they  could  be  supported,  the 
consequences  would  be  serious  to  all  persons  entering  into 
a  contract  of  marriage. 

The  facts  of  the  case  are  these : — 

At  the  age  of  twenty-four  years  the  Plaintiff  was  entitled 
to  various  sums  of  Gbvemment  stock,  which  had  been  be- 
queathed to  her  by  the  respective  wills  of  her  father  and 
mother,  upon  trust  for  her  separate  use,  without  power  of 
anticipation.  Being  then  unmarried,  she  was  entitled  to 
obtain,  and  did  obtain,  possession  of  these  sums  of  stock, 
causing  them  to  be  transferred  into  her  own  nama  Sub- 
sequently, being  still  unmarried,  she  caused  them  to  be 
sold  out,  spent  a  portion  of  the  proceeds,  and  invested  the 
rest,  as  to  part  in  purchasing  in  her  own  name  shares  in 
the  London  &  Westminster  Bank,  and  as  to  the  residue  in 

TJU  2 
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the  purchase  of  Camo/da,  bonds.    Some  time  after  titose 
investmentB  had  been  made  she  married. 

The  question  to  be  determined  is,  whether  the  trust  for 
her  separate  use,  and  the  restraint  on  anticipation  imposed 
by  the  Plaintiff's  parents  on  the  £ums  of  stock,  attached 
also  to  the  Bank  shares  and  Canadd  bonds  which  she  thus 
purchased  out  of  the  proceeds  of  the  sale  of  the  stock ;  or 
whether,  by  the  sale  of  the  stock  and  the  purchane  of  the 
shares  and  bonds,  the  trust  for  her  separate  use  and  the  re- 
straint on  anticipation  were  finally  determined. 

The  case  of  Newlands  v.  Paynter  (a),  which  was  relied 
upon  as  an  authority  to  show  that  the  trust  in  questioo 
still  attached  to  the  property,  was  a  strong  decision,  establish- 
ing, as  it  seems  to  do,  that  a  person  mariying  a  woman 
having  property  standing  in  her  own  name  without  the 
intervention  of  any  trustee,  or  indeed  a  woman  being 
possessed  of  property  of  any  description,  no  matter  whether 
it  be  a  chose  in  action  or  a  mere  personal  chattel,  must  be 
taken  to  have  been  cognisant,  if  the  fact  were  so,  that^  by 
the  instrument  under  which  she  became  entitled  to  such 
property,  it  was  impressed  with  a  trust  for  her  separate  use, 
and  she  was  restrained  from  anticipating  it 

That  was  a  strong  decision,  and  the  inferences  to  be 
drawn  from  it  are  sufficiently  serious.  Lord  CoUen- 
ham,  in  deciding  the  case,  followed  the  principle  which 
he  had  himself  established  a  few  days  previously  in  the 
case  of  Tvllett  v.  Armstrong Q)\  where  he  investigates 
very  fully  the  principles  to  which  the  doctrine  for  the  pro- 
.  tection  of  the  wife's  separate  estate  had  been  referred,  and 
states  his  own  conclusion  as  to  the  only  ground  upon  which 
it  can  be  satisfactorily  supported.  He  says,  "  I  have  over 
and  over  again  considered  this  subject,  with  a  great  anxiety 


(a)  4  My.  &  Or.  408. 


(b)  Id.  390. 
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to  find  some  principle  of  property,  consistent  with  the 
existent  decisions,  upon  which  the  preservation  of  the  sepa- 
rate estate  during  a  subsequent  coverture  could  be  sup- 
ported. I  have  been  anxious  to  find  means  of  preserving 
it^  not  only  to  maintain  those  existing  arrangements  which 
have  proceeded  upon  the  ground  of  its  validity,  but  because 
I  think  it  desirable  that  the  rule  should,  if  possible,  be 
established  for  the  future,  believing,  as  I  do,  that  when  a 
marriage  takes  place,  the  wife  having  property  settled  to 
her  separate  use,  all  the  parties  in  general  suppose  that  it 
will  so  continue  during  the  coverture.  To  permit  the 
husband,  therefore,  to  break  through  such  a  settlement, 
and  himself  to  receive  the  fund,  would,  in  general,  be  con- 
trary to  the  intention  of  the  parties,  and  unjust  towards  the 
wife.  This  view  of  the  case  has  led  to  a  suggestion  which 
has  often  been  made  in  argument,  by  which  the  object 
might  be  attained  without  violating  any  rule  of  property, 
namely,  by  supposing  the  husband,  marrying  a  woman 
with  a  property  so  settled,  tacitly  to  assent  to  such  set- 
tlement^ or  at  least  to  be  bound  by  an  equity  not  to 
dispute  it  I  was  for  some  time  much  disposed  to  adopt 
this  view  of  the  subject ;  and  in  all  cases  in  which  the 
husband  was  cognisant  of  the  fact,  there  would  be  much  of 
equitable  principle  to  support  the  gift  or  settlement  against 
him ;  but  potting  the  title  of  the  wife  upon  such  assent  of 
the  husband,  assumes  that,  but  for  such  assent,  it  would 
not  exist.  It  abandons  the  idea  of  the  old  separate  estate 
continuing  through  the  subsequent  coverture,  and  supposes 
a  new  separate  estate  to  arise  from  the  act  of  the  husband. 
If  the  title  of  the  wife  were  to  rest  upon  that  supposition, 
I  fear  that  the  remedy  would  be  very  inadequate,  and  that 
questions  would  constantly  arise  as  to  how  far  the  circum- 
stances of  each  case  would  afford  evidence  of  assent,  or 
raise  this  equity  against  the  husband  "  (<>). 

(a)  Per  Lord  CoUenham,  C,  in  TuUeU  v.  Armtrong,4Uy.  &  Cr. 
404,  405. 


1862. 
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The  conclusioD,  therefore,  at  which  Lord  Oottenham  ar- 
rives, is  that  the  doctrine  cannot  he  satisfactorily  based  upon 
any  supposed  assent  on  the  part  of  the  husbaxid,  and  that 
the  liusband  is  bound  by  the  trust  for  his  wife's  separate 
use,  whether  he  did  or  did  not  assent  to  it — ^whether  he 
was  or  was  not  cognisant  of  its  existence.  And  the  result 
would  seem  to  be  (and  it  is  a  result  sufficiently  serious  to 
persons  entering  into  the  marriage  contract),  that,  if  a  man 
contracts  to  marry  a  woman  having  £20,000  of  stock  stand- 
ing in  her  own  name,  he  is  bound  to  take  notice  (if  such 
be  the  fact)  that  she  acquired  it  under  some  instrument  by 
which  it  was  impressed  with  a  trust  for  her  separate  use  ; 
that  he  must  in  this  Court  be  taken  to  have  had  such 
notice,  whether  in  fact  he  knew  of  the  existence  of  such  a 
trust  or  not ;  and  that»  if  he  marries  without  inqniry  as  to 
how  the  property  was  circumstanced^  he  must  be  consi- 
dered as  adopting  the  property  in  the  state  in  which  he 
found  it,  and  is  bound  in  equity  not  to  disturb  it. 

But  the  authorities  relied  on  fall  far  short  of  the  case 
before  me  ;  for  here  the  Plaintiff  before  the  marriage,  and 
at  a  time  when  she  was  sui  juris,   destroyed  that   pro- 
perty which  had  been  impressed  with  the  trusts   for  her 
separate  use.     Being  sui  juris,  and  absolute  mistress  of 
the  stock  bequeathed  to  her,  she  sold  out  the  .stock,  spent 
part  of  the    money  arising  from  the   sale,  and  with  the 
residue  bought  property  totally  inconsistent  with  the  prin- 
ciples which   govern   all  ordinaiy  investments    of  trust- 
money — shares  in  a  banking  company,  as  to  which  I  have 
no  evidence  whether  it  is  incorporated,  and  Canada  bonds. 
Had  she  allowed  the  property  to  remain  in  statu  quo— had 
she  left  it  until  her  marriage  in  the  form  of  investment  in 
which  it  was  bequeathed  to  her  by  her  parents,  then,  ac- 
cording to  Netvlands  v.  Paynter^  the  husband  must  have 
been  considered  as  adopting  the  property  in  the  state  in 
which  they  left  it,  and  subject  to  the  trusts  which  while  in 
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that  dtaie  they  had  imprefised  upon  it.  But  she  did  not 
leave  it  in  that  form :  having  the  sole  ownership  of  the 
property,  and^  being  single  and  sui  juris,  she  sold  it  and  re- 
ceived the  purchase-money.  When  the  property  was  in 
her  hands  as  money,  it  was  absolutely  hers,  as  if  it  had 
never  been  fettered  by  any  trust  whatever.  By  selling  the 
property,  she  disposed  of  it  finally  and  entirely. 

Had  the  original  bequests  been  made  to  trustees,  in 
trust  for  the  Plaintiff  for  her  separate  use,  and  had  she, 
being  discoverte,  called  upon  the  trustees  to  sell  the  stock, 
and  received  from  them  the  proceeds  of  the  sale,  no 
question  could  have  arisen  that  the  trust  was  at  an  end  ; 
and  the  circumstance  that  she  was  herself  the  trustee  can- 
not affect  the  question. 

A  contrary  decision  would  lead  to  the  absurd  conse- 
quence, that  a  person  about  to  marry  a  lady  with  a  hand- 
somely furnished  house,  would  be  bound  to  inquire  into 
the  history  of  every  article  of  furniture,  and  of  the  money 
with  which  every  table  and  chair  was  purchased;  and 
if  it  should  turn  out  that  any  article  of  furniture  had  been 
purchased  with  money  produced,  however  remotely,  by  the 
sale  of  property  origioally  impressed  with  a  trust  for  the 
lady's  separate  use,  he  must,  in  the  event  of  his  marrying 
her,  be  considered  in  this  Court  as  adopting  it  in  that 
state,  and  bound  in  equity  not  to  disturb  it 

Cases  are  conceivable  iu  which  it  would  be  quite  as  pos- 
sible to  trace  the  proceeds  arising  from  the  sale  of  property 
originally  impressed  with  a  trust  of  this  description  into 
tables  and  chairs,  as  it  is  in  the  case  before  me  to  trace  the 
proceeds  of  the  stock  into  shares  or  bonds  ;  but  the  mere 
circumstance  of  its  being  possible  to  trace  the  proceeds  of 
the  sale,  cannot  enable  this  Court,  in  a  case  like  the  present^ 
where  once  the  cestui  que  trust,  being  discoverte  and  sui 
juris,  has  converted  the  property  from  its  original  form. 
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1862.  and  has  dealt  with  it  as  absolute  owner,  to  treat  ihe  pro- 
perty into  which  the  proceeds  of  the  sale  can  be  bo  traced, 
as  still  subject  to  a  trust  for  her  separate  use. 

Judgment  It  appears  to  me,  therefore,  that  the  PlaintiflTs  conten- 

tion fails^  and  that  her  husband  was  at  liberty,  during  the 
coverture,  to  treat  the  Bank  shares  and  Canada  bonds 
as  his  own  absolute  property,  by  virtue  of  his  marital  right. 

[Upon  this  and  other  grounds  the  bill  was  dismissed, 
with  costs  as  against  the  Defendant  Charlotte  WrigkL] 
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In  Re  GIBSON'S  l-RUSTS. 

Q'EORGE  GIBSON,  by  his  will  dated  the  1st  of  July, 
"ug»^^  1853,  bequeathed  several  pecuniary  l^acies  to  certain  per- 

Setiduary  Be.   gQjjg  j^  jjjg  ^j^  named,  and  amongst  others  a  sum  of  £500 
gueit  to —  '  ° 

Whether  a  Be-   to  his  sister  Mcm/  Birkett,  since  deceased.    He  also  be- 

ouett  ton  Class 

-^CodicU-^     queathed  to  each  of  his  servants  who  should  be  in  his  ser- 

Subitituted 

pecuniary 

Legacy — 

Effect  of,  on 

Share  of 

Hfiidue* 

Testator  by  hit 


vice  at  the  time  of  his  decease  the  sum  of  ^50,  and  to  each 
of  his  executors  the  sum  of  £100,  as  a  mark  of  his  esteem; 
and  he  bequeathed  to  Thomas  Pearson  the  sum  of  jP200, 
upon  trust  to  invest  and  apply  the  interest  as  in  his  will 
will  bequeathed  mentioned  for  the  benefit  of  Joseph  Pearson;  and  he  de- 
money  to  clared,  that  if  the  said  Joseph  Pearson  should  die  before 

sereral  pecu- 
niary legatees 
by  name,  in- 
cluding one  of 
£500  to  his 
sister,  and  be- 
queathed tlie 

residue  of  his  personal  estate  "  unto  all  the  before-mentioned  pecuniary  legatees "  (witn 
certain  exceptions)  '*  to  be  divided  among  them  in  proporiion  to  their  respective  pecuniary 
legacies:" — Held,  that  the  residue  was  not  given  to  the  pecuniary  legatees  as  a  class;  sod 
that  the  testator's  sister  having  died  in  his  lifetime,  the  surviving  pecuniary  legatees  wers 
not  entitled  to  her  share. 

By  a  codicil  the  testator,  after  reciting  his  sister's  death,  bequeathed  the  sum  of  £500  \o  > 
trustee  for  her  children,  but  was  silent  as  to  the  residue  : — Held^  that  neither  Lord  Carrw9' 
ton  y,  Payne  (5  Ves.  404),  nor  Johnstone  v.  The  Earl  of  Harrowhy  (1  D.  G.F.  &  J.  183), 
entitled  the  children  to  their  mother's  share  of  the  i-esidue,  and  that  there  was  an  iutestso/ 
as  to  that  share. 


the  investment  of  the  said  sum  of  ^£200,  or  if  at  his  decease 
any  portion  of  the  said  trust  premises,  whether  principal 
or  income,  should  remain  in  the  hands  of  the  said  Thomas 


Kb  Gibson. 
Statement 
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Pea/raon  unapplied  to  the  purposes  of  the  said  trust,  then         ig^^ 
he  gave  the  uninvested  or  unapplied  money  unto  the  said 
Mary  Bi/rkett,  her  executors  and  administrators. 

The  will  then  proceeded  as  follows : — "  And  all  the  resi- 
due of  my  personal  estate  whatsoever  I  give  and  bequeath 
unto  all  the  before-mentioned  pecuniary  legatees  (except 
my  servants  and  executors,  and  the  said  Thomas  Pearson 
as  trustee  for  the  said  Joseph  Pea/i^son),  and  to  be  divided 
among  them  in  proportion  to  their  respective  pecuniary 


Ma/ry  Bvrhett  having  died  since  the  date  of  his  will,  the 
testator  in  the  year  1854  made  the  following  codicil  to  his 
will : — '*  Whereas,  since  the  date  and  execution  of  my  said 
will,  Mary  Birkett  therein  named  has  departed  this  life, 
now  I  do  by  this  codicil  to  my  said  will  give  and  bequeath 
the  sum  of  <£ 500,  and  also  the  whole  or  such  part  of  the 
sum  of  £200  directed  by  my  said  will  to  be  invested  for 
the  benefit  of  Joseph  Pearson,  as  shall  not  under  the  pro- 
visions of  my  said  will  have  been  applied  for  the  benefit  of 
the  said  Joseph  Pearson^  unto  JoJvn  Birkett  in  my  said 
will  named,  his  executors  and  administrators,  in  trust  to 
pay  the  same  unto  such  of  the  children  of  the  said  Mary 
Birkett  as  shall  attain  the  age  of  twenty-one  years,  when 
and  as  they  shall  severally  attain  that  age,  and  if  more 
than  one  in  equal  shares ;  and  I  do  direct  that  the  interest 
and  annual  income  arising  from  the  respective  shares  of 
such  children  during  their  respective  minorities  shall  be 
paid  and  applied  for  their  respective  maintenance  and  edu- 
cation; and  if  their  father  be  living,  I  direct  that  his  receipts 
shall  be  good  discharges  to  the  said  John  Birkett^^is  ex- 
ecutors or  administrators,  for  such  interest  and  dividends/' 

The  testator  died  in  1859. 

The  executors  paid  the  several  pecuniary  legacies  be- 
queathed by  the  will  and  codicil,  including  the  «f  500  by 


658 


CASES  IN  CHANCERY. 


Argument* 


the  codicil  bequeathed  to  John  Bvrkett,  upon  trout  for  the 
children  of  Mary  livirkett:  and  as  to  these  no  queetion 
arose. 

They  then  proceeded  to  apportion  the  residue  of  the 
testator's  personal  estate  amongst  the  several  I^atees 
named  in  the  will  and  John  Birkett,  apportioning  to  the 
latter,  in  respect  of  the  legacy  of  ^6500  bequeathed  to  him 
by  the  codicil,  a  sum  of  ^365  17s.  Id. 

The  right  of  John  Birkett  to  any  share  in  the  residue 
being  disputed,  the  executors  paid  this  sum  (after  deduct- 
ing their  costs)  into  court  under  the  Act  for  the  Belief  of 
Trustees,  "  in  trust  in  the  matter  of  the  share  of  the  resi- 
duary personalty  apportioned  in  respect  of  the  l^acy  of 
£500  bequeathed  by  the  codicil  of  George  Oibaon." 

A  petition  was  now  presented  by  five  of  the  pecuniary 
legatees  under  the  will  (other  than  the  executors  and  ser- 
vants of  the  testator  and  Thomas  Pearaon),  praying  that 
the  fund  in  court  might  be  paid  to  them  and  the  other 
surviving  pecuniary  legatees  (except  those  lastly  excepted), 
to  be  divided  amongst  them  in  proportion  to  the  amounts 
of  their  respective  pecuniary  legacies. 

Three  of  the  testator's  next  of  kin  were  served  with  the 
petition,  but  did  not  think  fit  to  appear  by  counsel. 


Mr.  Lawaon,  for  the  petitioners : — 

According  to  the  true  construction  of  the  will  and  codicil, 
and  in  the  events  which  have  happened,  the  petitioners 
with  the  other  surviving  pecuniary  legatees  named  in  the 
will  (except  the  testator's  executors  and  servants^  and 
Thomas  Pearson,)  are  entitled  to  the  share  of  the  testator's 
residuary  personal  estate  apportioned  to  John  Birkett  in 
respect  of  the  legac}*  of  £500,  and  now  represented  by  the 
fund  in  court. 

The  residuary  bequest  is  not  made  to  the  }>ecuniaiy 
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legatees  individually  or  nominatim,  but  as  a  class.  The 
words  are^  "  The  before-mentioned  pecuniary  legatees;"  and 
Nicholeon  v.  Patrickson  (a)  is  a  clear  authority  to  show,  that^ 
under  a  residuary  bequest  so  worded,  if  one  of  the  pecuniary 
legatees  dies  in  the  lifetime  of  the  testator,  the  survivors  take 
the  whola  There,  as  here,  after  several  pecuniary  legacies, 
the  testatrix  bequeathed  her  residuary  personal  estate  thus  : 
"  Unto  and  equally  amongst  all  those  of  my  legatees  herein- 
before Tia/med  whose  legacies  do  not  exceed  the  sum  of  £200/' 
Some  of  the  legatees  died  in  the  lifetime  of  the  testatrix; 
and  Yice-Chancellor  Stuart  held,  that  the  legacies  which 
would  have  belonged  to  those  legatees,  had  they  survived 
the  testatrix,  formed  part  of  the  residue,  and  did  not  lapse 
for  the  benefit  of  the  next  of  kin  (&).  A  gift  to  a  class  im- 
plies an  intention  to  benefit  those  who  constitute  the  class, 
and  to  exclude  all  others.  In  a  gift  to  a  class,  you  look  to 
the  description,  and  inquire  what  individuals  answer  to  it; 
and  those  who  do  answer  to  it  are  the  legatees  described  : — 
Per  Lord  OottenJuim,  C,  in  Barber  v.  Barber  (c). 

The  Yice-Chancellob. — ^The  strongest  case  I  remember 
in  your  £Eivour  is  Knight  v.  Oauld  (d).  There  the  gift  was 
of  the  residue  **  to  my  executors  hereinafter  named,  to  pay 
my  debts,  legacies,  and  testamentaty  charges,  and  also  to 
recompense  them  for  their  trouble,  equally  between  them  ;'* 
and  three  persons  were  then  named  executors,  one  of  whom 
died  in  the  testator's  lifetime  ;  and  Sir  John  Leach  first, 
and  Lord  Brougham  upon  appeal,  held,  that  the  two  sur- 
vivors were  entitled  to  the  whole.  But  the  decision  in  that 
case  turned  upon  the  fact  that  the  intention  of  the  bequest 
was  expressly  ''  to  recompense  the  executors  for  their  care 
and  trouble ;"  from  which  Lord  Brougham  inferred,  that^ 
notwithstanding  the  words  "  hereinafter  named,''  the  legacy 
was  intended  for  them  as  a  class  («). 

(a)  7  Jar.  N.  S.  987.  (d)  2  My.  k  K.  296. 

{h)  Id.  989.  (e)    CommeatiDg  upon    Lord 

(c)  3  My.  &  Cr.  697.  Brwigham'9  decision  in  Knight  r. 
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Mr.  LawaoTL — If,  in  Kniffht  ▼.  Oould,  the  decisicc 
turned  opon  the  circumstance  of  the  hequest  being  to  ex- 
ecutors, to  recompense  them  for  their  trouble^  it  was  noi 
so  in  Nichdaon  v.  Patrickaon.  That  case  is  condumTe, 
that  there  has  been  no  lapse. 

The  Vice-Chancellor. — There  the  pecuniary  bequestj 
were  to  the  testator's  first  cousins,  as  a  class.  The  resi- 
duary bequest,  therefore,  was  likewise  to  a  class.  Under  a 
gift  to  a  class,  of  course,  there  cannot  be  a  lapse. 

Mr.  Lawaan, — Here  also  the  form  of  the  residuary  be- 
quest is  such  that  the  residuary  l^[atees  take  as  a  dass: 
Scmders  v.  Ashford  (a).  There  the  devise  was  to  five  per- 
sons nommatimt  to  be  equally  divided  between  them  if 
more  than  one.  One  of  the  devisees  died  during  the  testa- 
tor's lifetime^  and  the  Master  of  the  Bolls  held  that  there 
had  been  no  lapse,  but  that  the  four  survivors  took  equally. 

These  cases  are  conclusive  against  the  claim  of  the  next 
of  kin. 

As  regards  John  Birkett  and  those  for  whom  he  is  trustee, 
they  cannot  pretend  to  be  entitled  except  under  the  codi- 
cil. Now  the  codicil,  although  it  expressly  gives  to  J<^n 
Birkett  what  Mary  Birkett  (if  living)  would  have  taken 
under  the  pecuniary  bequest,  is  wholly  silent  as  to  the 
residuary  bequest  in  her  favour.    And  it  is  a  broad  rule 


I 


Oauldj  Lord  Cottenham  says — 
^*  Lord  Brougham  relied  upon 
two  grounds  principally : — first, 
that  the  persons  to  take  were 
those  who  were  to  perform  the 
duties,  and  the  surriyors  were 
such  persons ;  secondly,  that  the 
gift  was  to  the  executors  as  a  class 
in  terms ;  for  the  words  ^  here- 
inafter named'  were  mere  sur- 
plusage, inasmuch  as  the  result 


would  have  been  the  same  if  they 
had  been  omitted,  it  being  ab- 
solutely necessary  to  name  them 
in  order  to  appoint  them.  In 
that  case  the  gift  was  to  executors 
described  as  such ;  in  this,  it  is  to 
indiriduals  ,  particularly  ^named 
and  described  :" — Per  Lord  Cot- 
tenham^  C,  in  Barber  v.  Bta-btr^ 
3  My.  &  C.  698. 
(a)  28  Bear.  609. 
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in  construing  codicils,  that  the  dispositions  of  the  will  are         ^^^* 
not  to  be  disturbed  any  further  than  may  be  necessary,  in     Rx  Gibsok. 
order  to  give  eflfect  to  the  codicil :  1  Jarman  on  Wills  (a).        Arffumgnt. 

[He  cited  also  Harris  v.  Davis  (6).] 

Mr.  Kay,  for  John  Birkett  as  trustee  for  the  children  of 
Mary  Birkett,  was  stopped  by  the  Court 

The  Vice -Chancellor. — ^I  am  clear  that  the  claim  of 
the  petitioners  cannot  be  sustained.  But  as  regards  the 
claim  of  John  Birkett  and  those  for  whom  he  is  a  trustee, 
I  think  there  is  a  serious  question  to  be  argued  between 
them  and  the  next  of  kin ;  and  the  next  of  kin  are  not 
represented 

Mr.  Kay  proceeded  to  contend  that  the  next  of  kin  were 
not  entitled  (c). 

Mr.  Colt  appeared  for  the  executors  who  had  paid  the 
fund  into  court. 


Yige-Chancellob  Sib  W.  Page  Wood:— 

So  far  as  regards  the  petitioners,  I  have  no  doubt  upon      Jwbmmu 
this  case.    The  claim  raised  by  the  petitioners  cannot  be     ^^!^^ 
supported.  

The  bequest  of  the  residue  is  in  these  words : — *'  To 
all  the  before-mentioned  pecuniary  legatees  (except  my 
servants  and  executors,  and  the  said  Thomas  Pearson  as 
trustee  for  Joseph  Pearson),  and  to  be  divided  between 
them  in  proportion  to  their  respective  pecuniary  legacies.'' 
The  testator  actually  excepts  certain  of  those  to  whom  he 

(a)  Ed.  2,  p.  146.  hearing,  when  the  next  of  kin 

(b)  1  Ck)ll.  C.  C.  416.  were    represented    by  coumel, 

(c)  His  arguments  are  stated  infrtty  p.  663. 
in  the  report  of  the  acyouraed 
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had  given  pecuniary  legacies ;  and  the  inference  clearly  is, 
that  he  intends  to  give  this  additional  legacy  to  the  rest, 
not  as  members  of  a  class  but  as  individualsL  The  efiect 
is  precisely  the  same  as  it  would  have  been,  if  the  teatator, 
in  giving  the  additional  legacy,  had  repeated  all  th^ 
names  at  length.  Had  he  so  repeated  the  name  of  Mar^ 
JSirkett,  the  petitioners  oould  have  had  no  more  right  to 
her  share  of  the  residue  than  they  have  to  her  pecuniary 
legacy. 

In  all  the  cases  cited  which  I  need  notice,  the  gifb 
which  the  Court  held  not  to  have  lapsed  were  gifts  to  t 
clasa  And  where  a  gift  is  to  a  class*  lapse  is  impofinble, 
the  requisite  of  surviving  the  testator  being  involved  in  the 
vezy  description  of  the  objects  as  a  class.  This  is  as  old 
as  Vmer  v.  Francis  (a),  and  a  great  deal  older. 

In  Knight  v.  Gould  (b),  the  gift  was  to  the  executors  as 
a  class.  I  was  junior  counsel  in  that  case  for  the  surviving 
executors,  and  I  remember  that  the  only  difficulty  I  felt  in 
arguing  that  it  was  a  gift  to  a  class,  arose  from  the  words 
"  to  my  executors  hereinafter  naTned.'*  I  felt  that  diffi- 
culty ;  but  we  contended  that  the  testatrix  most  have 
intended  to  give  to  the  executors  as  a  class  and  not 
as  individuals,  because  she  expressed  it  to  be  to  re- 
compense them  for  their  trouble  in  executing  their  office; 
and  that  whoever  performed  tbat  office  must  have  been 
intended  to  have  the  recompense,  which  was  not  a  share 
of  the  residue  but  the  residue  itself  And  it  was  upon 
these  grounds  that  Lord  Brougham  held  there  had  been 
no  lapse.  He  says,  *'  The  testatrix  has  been  her  own  ex- 
pounder; the  writer  is  the  commentator,  and  can  best 
declare  the  meaning  of  the  words  employed  in  her  own  act 
She  expressly  states  why  the  gift  is  made  of  the  beneficial 
interest;  it  is  as  a  reward  for  performing  an  office.  The 
office  is  joint,  so,  naturally,  is  the  reward.    The  burthen 

(a)  2  Cox,  190.  (b)  2  M.  &  K.  295. 
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is  cast  upon  them  jointly;  it  must  naturally  be  presumed 
that  the  benefit  is  intended  to  be  joint  also." 

With  the  exception  of  Kmgkt  v.  Oauld,  I  know  of  no 
case  where  a  bequest  to  persons  referred  to  in  the  will  by 
the  terms  ''  hereinbefore  named,"  or  ^'  hereinafter  named/' 
or  by  the  words  "hereinbefore  mentioned/'  or  •'hereinafter 
mentioned/'  has  been  held  to  be  a  bequest  to  those  persons 
as  a  dass. 

For  these  reasons  I  am  clear  that  the  petitioners  are  not 
entitled. 

Upon  the  question  raised  by  John  Birkett,  I  shall  direct 
the  petition  to  stand  over  for  the  next  of  kin  to  be  ascer- 
tained. When  ascertained,  I  wish  them  to  appear,  and  to 
be  heard  by  counsel 
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The  petition  having  stood  over  accordingly,  and  the  next 
of  kin  having  been  ascertained,  Mr.  Ootton  now  appeared 
to  argue  on  their  behalf. 

Mr.  Kay,  for  John  Birkett : — 

Upon  the  t^-ue  construction  of  the  will  and  codicil,  John 
Biriett,  as  trustee  for  the  children  of  Mary  BvrTcett,  is 
entitled  not  only  to  the  legacy  of  £500,  and  the  interest 
by  the  codicU  bequeathed  to  him  in  the  £200,  but  also  to 
a  share  of  the  testator's  residuary  personalty  in  proportion 
to  the  amount  of  that  legacy  and  interest. 

Where  a  testator,  who,  by  his  will  has  given  pecuniary 
legacies  to  certain  pecuniary  legatees,  and  has  directed  his 
residuary  personalty  to  go  to  the  same  persons,  aftervirards 
makes  a  codicil  revoking  one  of  the  pecuniary  legacies,  and 
bequeathing  it  to  another,  but  saying  nothing  as  to  the 
residuary  personalty,  the  new  legatee  is  entitled  not  only 
to  the  pecuniary  legacy  given  him  by  the  codicil,  but  also 
to  the  same  share  of  the  residue  to  which  he  would  have 


Dec.  \^h. 
Argument 
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been  entitled  if  his  name  bad  been  substituted  in  the  wi] 
for  that  of  the  legatee  whose  legacy  has  been  revoked. 

That  this  is  so  where  the  revoked  gift^  instead  of  being  a 
pecuniary  legacy,  is  a  devise  of  land,  is  clear  from  the  case 
of  Lord  Carrington  v.  Payne  (a) ;  and  the  rule  muRt  be 
the  same  whether  the  subject  matter  of  the  original  dense 
be  land  as  in  Lord  Carrington  v.  Payne,  or  a  sam  ci 
money  as  in  the  present  casa     By  the  will  in  Lord  CaT- 
rington  v.  Payne,  the  testator  devised  lands  to  certain  Dses, 
and  bequeathed  his  residuary  personal  estate  to  be  laid  oat 
in  the  purchase  of  other  lands  to  be  settled  to  the  flam« 
uses  y — ^the  words  of  the  will  being  "  to  such  uses,  upon 
such  trusts,  and  in  such  and  the  like  manner  as  I  have 
hereinbefore  directed  respecting  my  real  estates."    After- 
wardsi  by  a  codicil,  he  revoked  the  devise  of  the  first^meD- 
tioned  lands,  and  devised  them  afresh  to  a  new  devisee; 
but  the  codicil  was  silent  as  to  the  residuary  personalty: 
nevertheless,  Lord  Alvamley  held  the  devisee  under  the 
codicil  entitled  not  only  to  the  lands  devised  by  the  will,  bat 
also  to  the  residuary  personalty.     There  the  residuary  per- 
sonalty was  claimed  by  the  devisee  under  the  will,  and  upon 
the  authority  of  Lord  Sidney  BeauderA  v.  Mead  (i),  ^ 
Darley  v.  Langivorthy  (c),  it  was  argued  on  his  behalf,  as  it 
will  be  argued  here,  that,  the  codicil  having  been  silent  as  to 
the  residuary  personalty,  the  testator  must  be  taken  to 
have  intended  his  residuary  personalty  to  go  exactly  as  if 
the  codicil  had  not  been  executed.     But  it  was  held  that  tbe 
eflfect  of  the  codicil  was  precisely  the  same  as  if  the  testator 
with  his  own  hand  had  inserted  in  the  will  the  name  of  the 
new  devisee,  and  then  republished  the  will : — Per  W 
Alvamley  in  Lord  Carririgton  v.  Payne  (d).     So  here  the 
effect  is  precisely  the  same  as  if  the  testator  with  hia  own 
hand  had  inserted  in  the  will  the  name  of  John  Bifk^ 

(a)  5  Ves.  404.  (c)  7  Bro.  P.  C.  177. 

(ft)  2  Atk.  167.  (d)  5  Ves.  422. 
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instead  of  the  name  of  Mary  Birkett,  in  which  case  John 
Birkett  would  have  been  one  of  "  the  before-mentioned 
pecuniary  legatees.'*    The  eftcct  of  the  codicil  is  to  substi-      ji,T^^^, 
tute  ''John'*  for  "  Mary''  thrcughout  the  will. 

Again,  the  case  of  Johnstone  v.  The  Earl  of  Harrow- 
'  hy  (a),  and  a  long  list  of  authorities  there  cited,  establish  that 

substituted  legacies  are  subject  to  the  same  conditions  and 
1  carry  with  them  the  same  incidents  as  those  for  which  they 

^  are  substituted.     Here  the  original  legacy  to  iMary  Birkett 

i  carried  with  it  the  incident  of  a  share  in  the  reversion.     The 

substituted  legacy,  therefore,  to  John  Birkett  will  carry  with 
i  it  a  right  to  that  share. 


I 


And  even  if  authority  were  wanting  upon  the  point,  it 
must  clearly  have  been  the  intention  of  the  testator  that 
whatever  Mary  Birkett  wouldhave  taken  under  the  will, 
she  having  died  since  the  will  was  executed,  should  pass  by 
the  effect  of  the  codicil  to  Jo/m  Birkett,  as  trustee  for  her 
children. 

The  next  of  kin  will  call  upon  the  Court  to  hold  that  the 
testator  died  intestate.  But  it  has  always  been  the  rule  of 
this  Court  to  presume  that  every  testator  intended  not  to 
die  intestate :  the  mere  fact  of  his  making  a  will  being  a 
proof  that  he  intended  to  dispose  of  his  property- 
Mr.  Cotton,  for  the  next  of  kin  : — 

Mary  Bi/vkett  having  died  in  the  lifetime  of  the  testator, 
the  bequest  to  her  of  a  share  of  the  testator's  residuary 
personal  estate  lapsed ;  and  the  codicil  being  altogether 
silent  as  to  the  residuary  personalty,  the  testator  died 
intestate  as  to  the  share  by  his  will  bequeathed  to  Mary 
Birkett, 

The  rule  of  construction  attempted  to  be  deduced  from 
the  case  of  Loi'd  Carrington  v.  Payne  is  not  authorised 
(fl)  1  D.  G.  F.  &  J.  183. 
VOL.  II.  X  X 
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by  that  decision,  which  was  based  on  the  special  circum- 
stances of  the  case  before  Lord  Alvavdey.  The  devise 
revoked  by  the  codicil  was  a  devise  of  land ;  the  residuary 
bequest  was  of  personalty,  to  be  laid  out  in  the  purcbase 
of  land  :  the  whole  scheme  of  the  will,  in  Lord  Alvankyi 
view,  was  to  unite  both  species  of  land  in  the  same  trustees 
for  the  benefit  of  the  same  series  of  devisees  in  strict 
settlement  And  Lord  Alvanley  held,  that  the  codicil  made 
no  alteration  with  regard  to  that  union: — ^Although  the 
testator  made  use  of  the  word  **  revoke,'*  the  codicil  was 
not  a  revocation  as  to  the  union  of  the  two  species  of  land, 
but  merely  an  alteration  of  the  order  of  the  limitatioDs  to 
be  inserted  in  the  settlement  (a). 

Then,  as  regards  the  presumed  intention  of  the  testator, 
the  presumption  rather  is,  that,  being  totaUy  silent  as  to 
the  lapsed  share  of  the  residuary  personalty  when  he  bad 
taken  pains  to  dispose  of  the  lapsed  pecuniary  bequests^ 
the  testator  did  not  intend  to  pass  the  former  to  John 
BirkeU. 

[He  cited  Bonner  v.  Bonner  (6)  and  Henwood  v.  Over- 
end  (c).] 

Mr.  Kay  having  replied,  the  Court  reserved  judgment 


Dec.  20<A.       ViCE-ChANCELLOR  SiR  W.  PAQE  WoOD  : — 

^"*  Thb  case  comes  on  to  be  determined  upon  a  petition 

presented  by  certain  legatees  under  the  will  of   Gecf^g^ 
Gibson. 

The  testator  gave  several  pecuniary  legacies  to  various 
persons,  and  among  them  a  legacy  of  ^500  to  if^^ 
Birkett^  to  whom  he  also  gave  an  interest  in  so  much  ot 


(a)  5  Ves.  422. 
(5)  13  Ves.  379. 


(c)    1     Mcr.    23;    S,  C,    '^ 
Ves.  383,  n. 
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another  legacy  as  should  not  be  exhausted  by  the  original         ^^^ 
trusts.     He  then  bequeathed  his  residuary  personal  estate     Rb  Gibson. 
in  these  words  :    "  And  all  the  residue  of  my  personal      judgment. 
estate  whatsoever  I  give  and  bequeath  unto  all  the  before* 
mentioned  pecuniary  legatees   (except  my  servants   and 
executors,  and  the  said   Thomas  Pearson  as  trustee  for 
Joseph  Pearson),  and  to  be  divided  between  them  in  pro- 
portion to  their  respective  pecuniary  legacies.'^ 

The  petitioners  were  five  of  the  pecuniary  legatees  under 
the  will,  who  were  not  within  the  exception  I  have  read. 

On  the  9th  March,  1854,  the  testator  executed  a  codicil, 
whereby  he  recited  that  Mary  Birkett  was  dead ;  and  in 
consequence  of  that  he  gave  the  £500  bequeathed  to  her,  and 
her  interest  in  the  legacy  of  £^W,\xyJohnBirkett,VL^u  trust 
to  pay  the  same  to  the  children  of  Ma/ry  Birkett  on  their 
attaining  twenty-ona 

The  contention  on  the  part  of  the  petitioners  was,  that, 
Mary  Birkett  being  dead,  all  that  passed  to  John  by 
the  codicil  was  the  £500  and  her  interest  in  the  ^200,  no 
mention  having  been  made  of  the  share  of  residue  ;  and  that 
the  whole  residue  passed  to  the  remaining  pecuniary 
legatees  who  were  not  within  the  exception. 

I  decided  at  the  hearing  of  the  petition  that  this  last 
claim  could  not  be  sustained,  on  the  ground  that  there  were 
indications  in  the  will  that  the  residuary  bequest  was  not 
intended  as  a  bequest  to  a  class,  but  as  a  bequest  to  the 
individuals  previously  named  by  the  testator. 

The  claim  of  the  petitioners  being  excluded,  the  fund  is 
next  claimed  by  John  Birkett  as  trustee  for  the  children 
of  Mary  Birkett,  claiming  under  the  codicil.  He  says,  that 
the  intention  of  the  codicil  was  to  put  him  in  the  place  of 
Mary  Birkett  in  all  respects ;  that  the  eflFect  of  the  codicil 
is  the  same  as  if  his  name  had  been  substituted  for  that  of 

xz  2 
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Mary  Birkett  in  the  bequests  of  £&QQ  and  £200,  in  which 
case  he  would  have  been  entitled,  to  the  share  of  residue  by 
Jyidgmetu,      ^he  will  bequeathed  to  Mary  Birkett, 

Considering  that  there  was  some  doubt  upon  this  point, 
I  required  the  next  of  kin  to  be  brought  before  the  Court 
This  has  been  done ;  and  after  hearing  the  point  folly 
argued,  I  feel  bound  to  decide  in  favour  of  the  next  of  kin. 

The  testator,  being  aware  of  the  death  of  Mary  Birhett, 
and  having  in  consequence  given  the  <f  500  and  the  iuierest 
in  the  <£^200  to  John  Birkett,  upon  trust  for  the  children 
of  Mary  Birketty  does  not  go  on  to  say  a  word  as  to  the 
share  of  residue  which  had  also  been  given  to  Mary  Birkett, 
not  (as  I  have  already  held)  as  one  of  a  class,  but  as  an 
individual  nominatim. 

Mr.  Kay  higeniously  argued  the  case  as  if  it  weie 
governed  by  the  authority  of  Lord  Carrington  v.  Payne  (a); 
but  the  decision  in  that  case  turned  upon  special  circum- 
stances; and  Lord  Alvardey  expressly 'guarded  himself 
against  deciding  a  point  very  like  that  which  I  have  now 
to  determine. 

In  Lord  Carrington  v  Payns  the  testator  by  his  will 
devised  real  estates  to  trustees  and  their  heirs,  upon  trust 
to  convey  in  such  manner  that  they  should  stand  limited 
to  the  use  of  Edward  Pearce  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail ;  remainder  to  William  Pearce, 
and  his  first  and  other  sons  in  the  same  manner ;  remainder 
to  Oeorge  Pearce,  and  his  first  and  other  sons  in  the  same 
manner  ;  remainder  as  a  reversion  in  fee  to  the  testator's 
youngest  brother  and  his  heirs ;  and  directed  that  the  residue 
of  his  personal  estate  should  be  laid  out  in  the  purchase  of 
real  estate,  to  be  settled  to  the  same  uses  as  he  had  tfaereio- 
before  directed  respecting  the  real  estates  which  he  had  so 

(a)  5Ves.404. 
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deviHed.  After  this  he  made  a  codicil,  by  which  he  re- 
voked so  much  of  his  will  as  directed  the  settlement  of  his 
real  estates  to  WiUiam  Pearce  for  life,  and  all  the  subse- 
quent, limitations;  and  instead  thereof  directed  the  same 
estates  to  be  limited,  after  the  decease  of  Edward  Pearce 
and  failure  of  his  issue  male,  to  the  use  of  Oeorge  Pearce 
for  life^  with  remainder  to  his  first  and  other  sons  in  tail ; 
remainder  to  John  Pearce  for  life,  and  his  first  and  other 
sons  in  tail ;  remainder  to  WiUiarri  Pearce  for  life,  and  his 
first  and  other  sons  in  tail^  in  like  manner ;  with  the  ulti- 
mate remainder  as  a  reversion  to  the  testator  s  youngest 
brother  and  his  heirs  as  before.  But  the  codicil  was  silent 
as  to  the  testator's  residuary  personal  estate.  Edward 
having  died  without  issue,  it  was  argued,  first,  for  the  next 
of  kin,  that  there  was  an  intestacy  with  regard  to  the  lands 
to  be  purchased  with  the  residuary  personal  estate,  inas- 
much as  the  codicil,  though  it  revoked  the  devise  of  the 
testator's  real  estates  to  WiUiam  Pearce,  and  tfie  subse- 
quent limitations,  had  been  silent  with  regard  to  the  lands 
to  be  purchased  with  the  residuary  personal  estate,  and 
which  were  to  be  settled  to  the  same  uses ;  secondly,  on 
behalf  of  WiUiam,  that  the  codicil  having  been  silent  with 
regard  to  the  lands  to  be  purchased  with  the  residuary 
personal  estate,  the  direction  in  the  will  that  they  should 
be  settled  to  the  uses  in  the  will  declared  of  the  testator's 
real  estate,  remained  unaffected  by  the  codicil ;  and  that  the 
testator  must  be  taken  to  have  left  the  estates  which  he 
had  directed  to  be  purchased  with  his  residuary  personal 
estate  to  go  to  the  same  persons  and  in  the  same  order  as 
directed  by  the  will, — in  other  words,  to  go  exactly  as  if  the 
codicil  had  not  been  executed.  Lord  Alvanley  held  that 
neither  of  these  contentions  could  prevail,  and  the  decree 
declared  that  the  residuary  pexsonalty  ought  to  be  laid  out 
in  the  purchase  of  lands  to  be  settled  to  such  uses  as  the 
lands  which  passed  by  the  will,  except  so  far  as  the  same 
were  varied  by  the  codicil.     But  the  ground  of  that  deci- 


670  CASES  IN  CHANCERY. 

sion  was,  that,  in  Lord  Alvardey'a  view,  the  whole  scope  of 
the  will  was  to  unite  the  lands  to  be  purchased  oat  of  the 
residuary  personalty  with  the  lands  devised  by  the  will; 
and  the  codicil  made  no  alteration  with  regard  to  that  union. 

But  although  the  decusion  in  Lord  Carrinffton  v.  Payne^ 
turning  as  it  did  upon  the  special  circumstances  of  that 
case,  cannot  govern  the  case  before  me,  I  find  in  liord 
AlvanLey'a  judgment  some  observations  in  which  be  ex- 
pressly guards  himself  against  deciding  anything  at  all 
resembling  the  point  for  which  Air.  Kay  contended. 

In  the  course  of  the  argument  in  Lord  Carringion  v. 
Payne,  the  case  of  Lord  Sidney  Beauclerk  v.  Mead  (a) 
had  been  mentioned  as  an  authority  in  favour  of  WUliam 
Pearce  ;  and  his  counsel  had  also  cited  the  case  of  Darley 
V.  Langworthy  (b),  where,  upon  a  devise  of  freeholds  to 
certain  uses,  followed  by  a  bequest  of  leaseholds  to  trustees^ 
to  convey  to  the  uses  of  the  freeholds,  so  that  they  should 
not  be  separated — ^the  testator  having  afterwards  suffered  a 
recovery,  which  operated  as  a  revocation  of  the  devise  of  his 
freehold  lands,  the  House  of  Lords  held,  reversing  the 
decision  of  Lord  Camden  (o),  that  the  bequest  of  the 
^  leaseholds  was  not  revoked :  a  decision  with  reference  to 
\  which  Lord  Eldon  remarked,  that  he  should  be  disposed 
;  to  agree  with  the  opinion  of  Lord  Camden  rather  than 
with  the  judgment  of  the  House  of  Lords  ((2).  Beferring 
to  these  cases,  Lord  Alva/nley  says,  that,  during  the  argu- 
ment, they  appeared  to  him  to  have  a  strong  bearing  upon 
the  case  before  him,  but  upon  consideration  he  found  them 
different.  "  It  was  said/'  he  adds,  **  that  when  one  species 
of  property  is  devised  in  a  particular  manner,  and  in  the 
same  will  another  species  of  property  is  declared  to  be 
annexed  to  it,  as  it  was  in  the  case  of  Da/rley  v.  Lang^ 

(a)  2  Atk.  167j-      ^-  Darley  v.  Darley,  Amb.  658. 

y/f  A  C   ^'^Jrcj     W  7  S'o-  ^-  ^^^^-  (^  ^^^  Lord  JEldon,  inSamih^ 

-^     (c)  5.  C,  under  the  name  of       v.  Lord  SomerviUe,  ISVes.  492. 
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worthy y  or,  where  it  is  given  to  the  same  persons  as  the 
other  estates,  and  by  act  of  law  or  by  codicil  the  disposition 
of  the  former  is  revoked  or  altered,  the  latter  shall  not  judgment. 
be  revoked  or  altered,  unless  it  is  manifest  the  testator 
intended  to  affect  that.  I  am  willing,  for  the  sake  of 
argument^  to  admit  this  ;  but  it  does  not  in  any  way 
affect  this  case.^'  Then  follows  this  important  passage: 
"  I  admit  the  testator  does  not  by  tliese  words  include  the 
lands  to  be  purchased  ;  and  if  by  the  will  he  had  given  to 
certain  persons  the  lands  he  was  seised  of,  and  had  by  that 
will  directed  his  personal  estate  to  be  laid  out  in  land  for 
the  benefit  of  the  same  persons  to  whom  the  real  estate 
was  devised  "  (exactly  the  case  I  have  here),  *'  and  by  a 
codicil  he  had  given  the  estates  of  which  he  was  seised 
to  different  persons  and  in  a  different  manner,  and  had 
used  no  words  applicable  to  the  personal  estate,  the  codicil 
might  upon  those  two  cases  have  [had]  the  effect  of  dis- 
uniting them,  and  the  personal  estate  would  have  gone  to 
the  same  persons  as  if  the  codicil  had  never  been  made/' 

The  hypothetical  case,  thus  put  by  Lord  Alva/nley,  is 
exactly  the  case  before  me. 

The  case  oi  Lord  Sidney  Beauderk  v.  Mead  (a)  is  very 
similar  to  the  hypothetical  case  put  by  Lord  AlvaTdey. 
There,  by  his  will  the  testator  devised  his  freehold  lands  to 
Chief  Justice  Heeve  for  life,  with  remainder  over;  and 
directed  the  surplusage  of  his  personal  estate  to  be  laid  out 
in  the  purchase  of  lands,  to  be  settled  to  the  same  uses  as 
his  freehold  lands.  By  his  codicil  he  directed  his  dwelling- 
house  to  go  as  devised  by  his  will ;  but,  as  to  the  rest  and 
residue  of  his  lands,  tenements,  and  hereditaments,  by  his 
will  given  to  Chief  Justice  Meeve  for  life,  he  directed  them 
to  be  equally  divided  between  Chief  Justice  Beeve  and 
Lord  Sidney  Beauderk  during  their  joint  Uvea    The  bill 

(a)  2  Atk.  167. 
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1861^  was  filed  by  Lord  Sidney,  after  the  death  of  Chief  Justice 
Rb  Gibson.  Reeve,  to  recover  a  moiety  of  the  interest  and  profits  of  the 
Judgmemf,  surphisage  of  the  testator's  personal  estate  which  had  accraed 
during  the  lifetime  of  the  Chief  Justice  Reeve.  Lord  Hard- 
wicke  dismissed  the  bill,  being  of  opinion,  that,  neither 
upon  the  language  of  the  codicil  nor  upon  the  presumed 
intention  of  the  testator,  could  there  be  any  ground  for 
holding  that  the  codicil  affected  the  disposition  in  the  will 
contained  of  the  surplusage  of  the  testator's  personal  estate. 

The  present  case  appears  to  me  precisely  similar  both  to 
that  of  Lord  Sidney  Beauclerk  v.  Meade,  and  to  the 
hypothetical  case  put  by  Lord  Alva/rdey  in  the  passage  I 
have  read  fix)m  his  judgment  in  Lord  Carrington  v.  Payne. 

It  was  argued,  that^  by  adopting  this  view,  I  shall  hold 
the  testator  to  have  died  intestate  to  the  extent  of  the 
share  of  the  residuary  personalty  which  would  have  been 
apportioned  to  Mai^y  Birkett  in  case  she  had  survived  the 
testator ;  and  that  the  Court  will  presume,  as  far  as  possible, 
that  a  testator  did  not  intend  to  die  intestate.  I  admit 
that  to  be  so ;  but,  though  the  Court  presumes  that  a  testa- 
tor'ilid  not  intend  to  die  intestate,  it  may  be  driven  to  the 
conclusion  that  he  has  done  so  in  spite  of  the  presumed 
intention  to  the  contrary.  In  the  present  case  I  am  driven 
to  that  conclusion.  In  making  the  codicil  in  question  the 
testator  had  his  will  present  to  his  mind ;  he  had  before 
him  not  only  the  legacies  bequeathed  by  his  will  to  the 
several  pecuniary  legatees  nominatim,  but  also  the  be- 
quest in  his  will,  to  the  same  legatees,  of  his  residuary  per- 
sonal estate.  Yet  in  the  codicil  he  refers  exclusively  to  the 
pecuniary  legacies,  and  takes  no  notice  of  the  residua 
Under  such  circumstances  I  cannot  hold  that  the  codicil 
had  the  effect  of  passing  to  the  legatee  under  the  codicil, 
not  only  the  legacy  given  to  him  by  the  codicil,  but  also  a 
share  of  the  residue,  as  to  which  it  is  totally  silent. 
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Then  as  to  the  inference  which  Mr.  Kay  attempted  to  draw 
from  the  case  of  Joltnstone  v.  Lord  Harrowhy  (a)  and  the 
authorities  there  cited — viz.  that  substituted  legacies  carry 
with  them  all  the  same  incidents  as  the  legacies  for  which 
they  are  substituted,  I  am  not  aware  that  the  rule  which 
those  cases  establish  has  ever  been  extended  to  that  length ; 
and  it  was  decided  in  Re  Move's  Trust  (b)  by  Lord  Justice 
Turner  when  Vice-Chancellor,  that  it  cannot  be  applied 
to  a  case  where,  as  here,  its  application  would  alter  the 
limitations  of  the  property. 

I  must,  therefore,  hold  that  there  was  an  intestacy  as  to 
the  fund  in  court,  and  that  the  next  of  kin  are  entitled 
to  it. 


Jwlffment 


The  Couit  being   of  opinion   that   the   next  of  kin   are   en-      Minute  of 
titled  to  the    fund  in  court,  tax    and   pay  costs    of  all    parties        Order. 
out  of  the  fund  (the  costs  of  the  trustees  and  next  of  kin  as  between 
solicitor  and  client,  and  the  costs  of  the  petitioners  and  John  Birkett 
as  between  party  and  party)  ;  and  let  the  residue  of  the  fund  be  paid 
to  the  next  of  kin. 


(a)  1  D.  G.F.&  J.  183. 


(ft)  10  Hare,  171,  176. 


.  7^r  rq,  /         4iE  MACFARLANE. 


SS^iu^  ^^/ 


1862. 
March  %th, 

ULuncUic  notto 
NDER  the  trusts  of  the  will  of  Mary  Blanch,  Oeorge  ^^2"^^^"^^*" 
Macfarlane,  a  person  of  unsound  mind,  but  not  found    dieUon^Past- 
lunatic  by  inquisition,  was  entitled  to  a  reversionary  inter-  Applications 
est,  which  fell    into  possession  in   February,  1859,  and  relating  to  the 

'  ...  property  of  por- 

which,  as  ultimately  transferred  and  paid  into  court  by  the  sonsofuosonnd 
surviving  trustees  of  the  will  under  the  Trustee  Relief  Act,  klnatics  by^n- 
and  invested,  consisted  of  a  sum  of  ^633  Consols.  ?8"i^'*orJdir°*' 

the  administra- 
tion of  the  Court  of  Chancery,  are  entertainable  by  the  Court  in  its  ordinary  jurisdiction: 

Re  Jrby,  17  Beav.  334,  not  followed. 

Where  a  person  of  unsound  mind,  not  found  luuatio  by  inquisition,  bad  been  wholly 
maintained  by  bis  father  at  an  expense,  Pince  the  attainment  of  bis  minority,  greater  than  the 
Talne  of  a  sum  of  stock  belonging  to  biro,  which  bad  been  paid  into  court  under  the  Trustee 
Relief  Act,  and  which  constituted  bis  whole  property,  the  stock  was  ordered  to  be  sold  and 
paid  to  the  father,  in  part  satisfaction  of  the  moneys  expended  by  him  upon  his  son's  past  main- 
tenance, upon  his  undertaking  to  continue  the  maintenance  for  the  future. 


Macfarlanb. 
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1869.  Oeorge  Macfa/rlome  attained  his  majority  on  the  STtb  d 

Re  JqIJ)  1848,  and  having,  as  early  as  the  year  1851,  shom 

symptoms  of  unsoondness  of  mind,  was^  in  1854,  sent  by 
Staumau.  jjig  father,  who  resided  at  the  Maurii^Ais,  home  to  Englani 
On  his  arrival,  he  received  an  allowance  weekly  out  of  the 
moneys  of  his  father  for  his  support.  Since  the  8th  March, 
]  856,  he  had  been  under  the  care  of  Dr.  Sutherland,  and 
afterwards  of  Dr.  WUletty  at  an  expense  of  £809,  whidi  was 
entirely  defrayed  by  his  father,  as  were  also  various  other 
expenses  upon  his  maintenance  since  he  came  of  age,  esti- 
mated to  exceed  in  the  aggregate  the  sum  of  £400. 

The  fund  in  court  constituting  the  whole  of  his  property, 
and  there  being  no  probability,  in  the  opinion  of  Dr.  WUUtt, 
of  his  ever  recovering  from  his  mental  disorder,  be  pre- 
sented this  petition  by  his  &ther  as  next  friend,  praying 
that  the  sum  of  £633  Consols  standing  in  court  might  be 
sold,  and  that  the  proceeds  of  the  sale,  and  any  cash  which 
might  be  standing  to  the  account,  might,  after  payment  of 
costs,  be  paid  to  his  father,  in  satisfeKstion,  so  &r  as  the 
same  would  respectively  extend,  of  the  moneys  so  expended 
by  his  father  for  his  maintenance  and  support,  his  &ther 
being  willing  to  undertake  to  continue  the  due  and  proper 
maintenance  and  support  of  the  petitioner. 


Mr.  R,  fforton  Smith,  for  the  petitioner : — 

What  is  asked  was,  under  similar  circumstances  and  upon 
a  similar  undertaking,  done  by  this  branch  of  the  Court  in 
He  Law  (a). 

Mr.  Dewsnap,  for  the  trustees : — 

The  only  question  is  as  to  the  jurisdiction  of  this  branch 
of  the  Court  to  make  an  order  at  all — whether  a  petition  of 

(a)  30  Law  Journ.  Ch.  512. 
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this  nature  should  not  have  been  presented  to  the  Lord 
Chancellor  or  Lords  Justices  sitting  in  Lunacy?  The 
present  Master  of  the  Rolls  was  of  that  opinion  :  Me 
Irby  (a). 

Mr:  R  F.  Smith  (amicus  curiae)  : — 

When  the  cause  of  Light  v.  Light  (&)  came  on  before  the 
Lords  Justices  on  further  consideration,  as  mentioned  in 
25  Beav.  (c),  the  Lord  Justice  Turner  stated,  that  he  had 
no  doubt  that  the  Master  of  the  Rolls  (as  a  Judge  of  the 
Court  of  Chancery,  and  exercising  its  ordinary  jurisdiction,) 
^vould  have  had  authority  to  have  directed  the  application 
of  the  annuities  there  mentioned,  or  any  property  under  the 
control  of  the  Court  belonging  to  a  person  of  unsound  mind 
not  found  lunatic  by  inquisition,  for  his  benefit ;  imd  he 
wished  that  the  Master  of  the  Rolls  should  be  made 
acquainted  with  his  opinion. 

Mr.  R.  Horton  Smith  mentioned  Me  Berry  (<i),  where 
Lord  Langdale,  after  consideration,  made  an  order  affecting 
the  property  of  a  person  of  unsound  mind  not  found  lunatic 
by  inquisition. 


1863. 

Re 
Macfarlakx. 

Staitment, 


Vicb-Chancellor  Sib  W.  Page  Wood  :— 

I  think  that  applications  relating  to  the  property  of 
persons  of  unsound  mind  not  found  lunatics  by  inquisition, 
which  is  under  the  administration  of  the  Court  of  Chan- 
cery, are  entertainable  by  the  Court  in  its  ordinary  juris* 
diction. 

The  order  will  be  as  prayed,  the  father  undertaking  to 
continue  the  maintenance  and  support  of  the  petitioner, 
his  son. 


(a)  17  Beav.  334. 


(b)  25  Beav.  248. 
((0  13  Beav.  455. 


(c)  Page  252. 


Judgment, 
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April  18<A. 
Award — Mii- 

CMduct  of 

Arhiiraior'^ 
JurigdtetioH — 
Stai,9  ^10 

W.  3,  c.  15. 

A,  htkring 
farooght  an 
action  against 

cross  action 
against^., 
the  same,  and 
all  matters 
in  difference 
■were  by  a 
judge's  order 
by  consent 
referred.    B. 
died  pending 
the  reference; 
and  before  ad- 
ministration 


^^^'^^''^HAftDiNa  V.  wickham:. 

X  HIS  case  came  on  upon  demurrer ;  the  material  state- 
ments in  the  bill  being  as  follows : — 


The  Plaintiff  was  the  executor  of  Charlotte  Harding, 
deceased. 

The  said  Charlotte  Harding  bad  carried  on  the  businees 
of  a  brewer,  and  the  Defendant  Wickham  had  acted  as 
her  manager,  under  an  agreement  dated  February  5th, 
1858. 


of  money  and 
costs  to  A,  A 
hadfUedacredi. 


The  business  became    unprofitable    by  reason  of  the 

neglect    of    Wickham;  and  in    September,    1858,  Mrs. 

Harding  gave  him  notice  that  she  had    assigned   the 

oonld  be  taken    brewery  to  a  Mr.  Wescombe,  and  on  December  4th,  1858, 

out,  the  arbi- 
trator, notwith-  gave  the  Defendant  a  notice  of  dismissal 
standing  a  pro- 

^^t^d^  On  December  8th,  1858,  Wickharn  commenced  an 
SiMtiflT  pT*^  action  against  Mrs,  Harding,  seeking  damages  for  alleged 
mentofasnm  wrongful  dismissal;  and  on.  February  8th,  1859,  Mrs. 
Harding  commenced  an  action  against  WicAham  for 
toiiM)m*foip^e  money  due  and  for  breaches  of  the  agreement  of  February 

administration     fith,  1856. 
of  A 's  estate,  ' 

founded  upon 
the  alleged  debt 
under  the  said 
award.* — 
Held,  on  de- 
murrer, that  a 

bill  would  not    the  award  of  an  arbitrator  therein  named,  so  that  he  should 
he  by  A.*t  i       ,  .  .      / 

execQtor  make  his  award  ready  to  be  delivered  to  the  parties  (or 

Se^bSl  in  ihe  ^^^^^  personal  representatives,  if  either  should  die  before  the 

mrght^'iv  ^^^^8  ^^  ^®  award)  on  or  before  November  Ist,  1859,  or 

missed  and  the  such  further  day  as  the  arbitrator  should  by  indorsemeut 

award  set  '^ 

aside. 

The  Court  of  Chaneery  hai  no  jurisdiction  to  set  aside  an  award  made  under  a  refercoc* 
of  an  action  at  law,  whether  the  same  be  or  be  not  uudu-  the  statute  9  &  10  W.  3 ,  o.  15. 


By  an  order  made  on  July  8th,  1859,  in  both  actioDS,  bj 
Mr.  Justice  Bramrvell,  it  was  by  consent  ordered  that  the 
causes  and  all  matters  in  difference  should  be  referred  to 
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appoint ;  that  the  costs  of  both  actions,  and  of  the  reference^ 
should  be  in  the  discretion  of  the  arbitrator ;  that  neither 
party  should  proceed  at  law  or  in  equity  against  the 
arbitrator,  or  bring  any  writ  of  error,  or  prefer  any  bill  in 
equity  against  the  other  concerning  the  matters  referred; 
"  that  the  arbitrator  might  proceed  ex  parte  if  either  of 
the  parties  should  refuse  or  neglect  to  attend  before  him 
without  reasonable  excuse ;"  that,  in  the  event  of  either 
of  the  parties  disputing  the  validity  of  the  award,  or  moving 
the  Court  to  set  the  same  aside,  the  Court  should  have 
power  to  remit  the  matters  referred,  or  any  of  them,  to 
the  consideration  of  the  arbitrator ;  that  the  proceedings 
in  the  reference  should  be  public,  and  be  held  at  such 
times  and  places  as  the  arbitrator  should  appoint ;  and  that 
the  order  should  be  made  a  rule  of  court. 

Under  the  direction  of  the  arbitrator  Mrs.  Harding 
delivered  to  Wickham  a  statement  of  the  charges  of  ne- 
gligence and  misconduct. 

The  time  for  making  the  award  was  duly  enlarged  to 
November  2nd,  1862. 

Mrs.  Harding  was  prepared  with  important  evidence  to 
produce  before  the  arbitrator  in  support  of  her  statement, 
and  inopposition  to  Wiekham*8  claim ;  and  December  27th 
and  28th  were  appointed  by  the  arbitrator  for  the  hearing. 

On  December  23rd,  1859,  Mrs.  Ha/rding  died,  having 
appointed  the  Plaintiff  her  executor.  The  Plaintiff  did  not 
act  until  after  the  date  of  the  award  hereinafter  mentioned, 
and  did  not  prove  the  will  until  June  15th,  1860. 

llie  fact  of  the  death  of  Mrs.  Sardmg  was  communi- 
cated to  the  arbitrator  within  twenty-four  hours  by  a  Mr. 
Boberts,  who  had  been  her  solicitor  in  the  reference,  with  an 
application  that  the  hearing  might  be  postponed  until  the 
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1861.  reference  could  be  proceeded  with  in  the  presence  of  a  legal 

Babdusq  personal  representative  of  the  deceased  :  bat  the  arbitrator 

WicKHAM.  refused  to  postpone  the  hearing  ;  and  Mr.  Roberts  gave  him 

Skiummi  imoiediate  notice  that  he  would  not  attend. 

The  arbitrator  accordingly  proceeded  ex  parte  on 
December  27th ;  and  on  January  2nd,  1862,  made  his 
award,  directing  payment  to  Wickham  of  a  considerable 
sum  of  money  and  costs  by  the  personal  representative  of 
Mrs.  Harding  out  of  her  assets. 

On  November  12th,  1860,  Wickham,  as  a  creditor  bj 
virtue  of  the  award,  filed  a  bill  against  the  present  Plaintiff 
who  had  then  proved  the  will  on  behalf  of  all  creditors,  for 
the  administration  of  Mrs.  Harding's  estate,  in  which  he 
stated  that  the  award  had  been  made  a  rule  of  court. 
The  Plaintiff  insisted  that  the  award  was  void,  and  was 
advised  that  an  application  to  the  Common  Law  Court 
might  be  sustained  for  the  purpose  of  setting  it  aside ;  but 
stated,  that,  the  Defendant  Wickham  having  taken  no  steps 
since  the  proof  of  the  will  to  enforce  the  award  at  law;  the 
Plaintiff,  believing  himself  entitled  to  resist  it  on  equit- 
able grounds  without  an  order  to  set  the  award  aside,  did 
not  incur  the  expense  of  an  application  for  that  purpose  to 
the  Court  of  Law. 

The  Plaintiff  further  insisted,  that  whatever  might  be  the 
validity  of  the  award  at  law,  it  was  insufficient  to  invest  the 
Defendant  Wickham  with  the  character  of  a  creditor,  so  as 
to  entitle  him  to  sustain  an  administration  suit. 

The  bill  prayed  that  the  bill  filed  by  the  Defendant 
might  be  dismissed  with  costs ;  that  the  award  might  he 
declared  void  in  equity ;  and  for  an  injunction  to  restn*^ 
proceedings  for  enforcing  the  same. 

To  this  biU  the  Defendant  demurred. 
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Mr.  Rclt,  Q.C.,and  Mr.  W.  Pearson,  tor  the  demurrer: — 

This  is  a  bill  to  set  aside  an  award,  which  will  not  lie  in 
any  case  of  a  reference  within  the  statute  of  9  &  10  Will. 
3,  c.  15,  or  within  the  Common  Law  Procedure  Act. 

The  object  of  the  statute  of  Will  3,  was  to  exclude  the 
jurisdiction  of  any  other  Court  except  that  of  which  the 
award  is  to  be  made  a  rule,  in  respeet  of  anything  done 
under  the  reference,  whether  ultra  vires  or  not ;  and  it  can- 
not be  contended,  that  the  death  abated  the  powers  of  the  ar- 
bitrator under  this  reference :  Tyler  v.  Jones  (a),  Clarke  v. 
Crofts  (6),  Lewinv.  H6lhrook{c),  The  reference  contains  a 
declaration  that  the  order  should  be  made  a  rule  of  court, 
and  is  therefore  within  the  statute.  In  M'Dougal  v.  Roherb* 
son  {d),  the  submission  was  similar  to  the  present  one  ;  and 
there  are  abundant  authorities  to  the  effect  that  this  Court 
has  no  jurisdiction  in  such  cases,  notwithstanding  fraud : 
Davis  V.  Oetty  (e),  Dawson  v.  Sadler  (/).  Nicholls  v.  Roe  (g) 
was  reversed  on  appeal  (A),  when  it  was  held  that  this  Court 
has  no  jurisdiction,  although  the  submission  have  not  yet 
been  made  a  rule  of  the  Court  of  Law :  Hemvag  v.  Stoin- 
7ierton(i),  Anrielv.  Smith  (j),  Owvnett  v.  Bannister  Qc\ 
Londonderry  <fe  EnniskiUen  Railway  Company  v.  Leishr 
man  (J). 

The  statute  of  Will.  3,  applies  to  this  case,  although  it 
included  the  reference  of  an  action,  because  it  is  not  merely 
an  order  referring  the  cause,  but  also  all  matters  in  differ- 
ence, and  moreover  it  is  by  consent 
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(a)  3  B.  &  C.  144. 
(5)  4  Bing.  143. 

(c)  11  M.  &  W.  110. 

(d)  4  Bing.  435. 

(e)  1  S.  &  S.  411. 
(/)  Id.  537. 


ig)  5  Sim.  156. 
(A)  3  M.  &  K.  431. 
(0  14  Sim.  588. 
if)  T.  &  R.  121. 
(A)  14  Ves.  530. 
(0  12  Beav.  423. 
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1861.  [The  Vice-chancellor  observed,  that,  in  Beginax. 

nj^imvQ  Eardey  (a)  and  other  cases  (ft),  the  question  had  been 
considered,  what  was  the  effect  of  the  words  "all  mat- 
ters in  difference,''  and  also  the  effect  of  a  submission  bj 
parol.] 

Tliere  is  nothing  in  the  statute  to  require  a  submissioii 
in  writing.     The  bill  implies  that  the  award    has  in  hci 
been  made  a  rule  of  court ;  but  this  is  not  necessary  to 
bring  it  within  the  statute,  as  was  held    in  Heming  v. 
Swvnnerton.    The  case  is,  therefore,  within   the  statute; 
and  this  Court  has  no  jurisdiction.     Even  if  this  were  not 
so,  there  is  no  ground  for  interference.     The  parties  have 
chosen  their  forum,  and  must  abide  by  it ;  and  there  was 
nothing   to  prevent  the  executor  acting  in  the  reference 
before  he  had  proved.    The  case  does  not  come  near  to 
those  in  which  the  jurisdiction  was  declined.      Furtfaer^ 
if  we  are  out  of  the  statute  for  one  purpose,  we  must  be 
for  all ;  and  the  statutory  restriction  as  to    the  time  for 
making  an  application  in  the  Court  of  Law  cannot  be  urged 
as  a  ground  for  this  Court  entertaining  the  matter. 

There  being  no  jurisdiction  to  set  aside  the  award,  what 
difference  does  it  make  that  the  Defendant  has  £1^  ^ 
creditors'  bill?  If  he  has  no  debt,  that  bill  may  be  dis- 
missed at  the  hearing ;  but  you  cannot  file  a  bill  (not  befog 
a  cross-bill,  which  this  is  not),  for  the  purpose  of  having 
another  bill  dismissed. 

Mr.  Oiffard,  Q.C.,  and  Mr.  Shee,  for  the  bill  :— 

This  is  not  a  reference  within  the  statute  of  Will  3- 
It  was  held  in  Chiick  v.  Cremer  (c),  that  a  reference  at 
Nisi  Prius  is  not  under  the  statute.  The  whole  effect  of 
the  Act  is  to  enable  parties  to  a  submission  to  make  it  a  role 
of  court. 

(a)  14  Q.B.  529  (b)  See  AnseU  t.  HvanSy  7  T.  B.  i- 

(c)  2  Ph.  477.    See  also  Lucas  v.  Wilson,  2  Burr.  702. 
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Mr.  RoU  mentioned  Bhear  v.  Harradine  (a).  .  ^^^  . 

The  Viob-Chancellor. — In  Reg,  v.  Hardey  the  Court  ». 

intimates  that  the  power  of  tacking  all  matters  in  diflference  ^'^^^ 

to  the  reference  of  a  cause  is  inherent  in  the  Court  of  Argumeni* 
common  law. 

Mr.  Oiffard. — The  cases  at  law  ieis  to  the  statutory 
limitation  of  the  time  for  applying  to  set  aside  an  award 
always  distinguish  references  of  actions,  whether  with  or 
without  the  clause  as  to  all  matters  in  difference,  from 
submissions  under  the  statute :  RvsaeU  on  Arbitration  (b) . 

In  the  case  of  a  simple  Nisi  Prius  reference  the  rule  as  to 
time  is  the  same  as  on  a  verdict  When  '^all  matters  in 
difference  "  are  included,  the  rule  as  to  time  is  borrowed 
by  analogy  from  the  statute,  but  not  on  the  idea  that 
these  are  actually  submissions  under  the  statute. 

Then,  even,  if  this  were  within  the  statute,  there  is 
no  exclusion  of  jurisdiction.  The  case  of  Londonderry 
^  EnniskiUen  Railway  Company  v.  Leiahman  is  the 
only  authority  to  that  effect.  Courts  of  law  constantly 
refuse  to  set  an  award  aside  on  motion,  leaving  the 
defence  to  be  pleaded  in  an  action  on  the  award  Here 
is  a  bill  founded  on  the  award,  and  we  are  entitled  to 
set  up  the  defence  of  fraud ;  and  this  we  may  do  by 
a  cross-bill.  We  are  not  bound  to  take  it  by  answer 
only.  The  Court  does  not  know  on  this  demurrer  that 
an  answer  has  been  called  for,  and  we  have  a  right  to 
file  a  cross-bill  for  the  purpose  of  discovery,  and  to 
get  a  decree  against  the  original  Plaintiff.  That  this 
is  strictly  a  cross-bill  is  clear,  and  it  is  not  necessary 
to  show  any  ground  of  equity  :  Mitf.  PL  (c),  Story's 
Eq.  PI.  (rf).     The  practice  of  cross-bills  is  derived  from 


(a)  7  Ezch.  269. 
(h)  Part  3,  ch.iz.  sects.  1  &  2, 
pp.  666,  687. 
VOL.  II. 


(c)  Pages  81,  82. 

(d)  Page  263,  sect.  402. 
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1861.  the  canon  law ;  and  such  a  bill  is  not  open  to  demxnrei, 
except  to  raise  the  question  whether  it  is  a  crofis-hill,  i^e.. 
whether  it  sets  up  a  defence  to  the  original  bilL 

Argument,  We  cannot  proceed  effectually  at  law  upon    a  motioL, 

because  we  can  have  no  compulsory  evidence  ;    and  ttis 
Court,  therefore,  has  a  superior  power  of  doing  justice^  a&d 
can   do  it  effectually  by  imposing  any  termfl   that   mar 
be  proper  at  the   hearing.     A  cross-bill  was  the    proper 
course,  and   not  a   bill  of   discovery,   because   the  latta^ 
would  not  have  been  available  at  the  hearing ;  and  it  b 
settled,  that    you  cannot  demur  to    the  relief   asked  bj 
a  cross-bill.     It  cannot  be  said,  that  the  &ct,  Uiat  the 
proceedings  were  ex  parte,  is  not  material  to  be  coi]sid»ed 
upon   the  hearing  of    the  original   bill  founded    on  the 
award  ;  and  if  a  material  defence  is  stated  the  cross-bill  is 
not  demurrable. 

[They  also  referred  to  the  Common  Law  Procedure  Act, 
1864,  sect.  3,  and  Potuell  v.  Hall  (a).] 


JudytnenL       ViCB-ChANCELLOR  SiR  W.  PAGE  WoOD  : — 

I  think  this  case  is  concluded  by  the  authorities.  The 
only  point  is,  whether  the  bill  can  be  sustained  as  a  cross- 
bUl. 

The  judge's  order,  which  was  made  by  consent^  re- 
ferred the  causes  (which  were  in  the  Court  of  Ex- 
chequer,) and  all  matters  in  difference.  The  arbitrator  was 
thereby  empowered  to  proceed  ex  parte,  if  either  of  the 
parties  should  refuse  or  neglect  to  attend  before  him  with- 
out reasonable  excuse.  The  parties  were  prohibited  from 
bringing  any  action  or  suit,  and  power  was  resened  to 

(a)  3  De  G.  &  S.  456. 
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the  Court,  on  molion,  to  set  aside  the  award,  or  to 
remit  the  matters  referred  or  any  of  them  to  the  arbi- 
trator ;  and  it  was  directed  that  the  order  of  reference 
should  be  made  a  rule  of  Court. 

The  only  doubt  upon  this  is,  whether  it  is  a  reference 
under  the  statute  of  Will.  3,  or  at  common  law.  That 
point  is  not  very  clear  upon  the  authorities,  but  it  is  not 
necessary  to  decide  it  The  authorities  cover  references 
both  at  common  law  and  under  the  statute.  The  two  cases 
of  ChvAik  V.  Crenier,  and  Londonderry  <fe  EnniskiUen 
RaU/boay  Company  v.  LeiahTnan,  seem  to  show  that  it  is 
immaterial,  in  a  case  like  this,  whether  the  reference 
is  under  the  statute  or  at  common  law.  The  doubt  in 
the  common  law  courts  seems  to  have  been,  whether  they 
had  an  inherent  power  to  tack  a  reference  of  all  matters  in 
difference  to  the  reference  of  a  cause.  However  this  may 
be,  it  seems  to  have  been  considered,  that^  when  all  matters 
in  difference  were  included,  the  Court  was  bound,  at  any  rate, 
by  the  analogy  of  the  statute  of  Will.  3.  This  goes  some 
way  to  support  the  inference,  that  where  all  matters  in 
difference  are  included  in  the  reference,  this  Court  is  in 
like  manner  bound  by  the  analogy  of  the  statute,  a  con. 
sideration  which  is  in  itself  almost  sufficient  to  bring  the 
present  case  within  the  principle  of  the  authorities  upon 
references  under  the  statute.  But  even  assuming  that  the 
order  of  reference  was  made  under  the  common  law  power 
of  the  Court,  and  not  under  the  statute,  the  cases  are  still 
sufficient  to  exclude  the  jurisdiction. 

In  Chuck  V.  Cremer^  Lord  Cottenham  puts  it  thus : 
''That  a  certificate  or  award  under  a  reference  at  Nisi 
Prius  is  not  under  the  statute,  and  therefore  not  with- 
in its  restrictions,  is  now  settled.  Under  such  a  refer- 
ence, as  Lord  Eldon  observed  in  NichoU  v.  ChcUie,  all 
the  subsequent  proceedings  are  nothing  more  than  part 
of  the  transactions  in  the  course  of  the  suit  at  law  in 
that  Court,   which   this    Court    would,  upon   its  ancient 

Y  Y  2 
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jurisdiction,  control  This  is^  I  think,  clearly  a  right 
view  of  the  casa  The  parties  proceeding  at  law,  it  must 
be  immaterial  whether  the  judgment  be  founded  on  a 
verdict  or  the  certificate  of  an  arbitrator,  for  the  pur- 
pose of  controlling  such  judgment  in  a  Court  of  equity 
upon  grounds  paramount  the  legal  rights,  however  en- 
forced. But  what  is  there  to  give  to  a  CJourt  of  equity  any 
peculiar  jurisdiction  in  case  of  a  judgment  founded  upon 
such  an  award,  which  it  would  not  have  had  if  it  had  been 
founded  upon  a  verdict  ?  Does  a  Court  of  equity  obtain 
any  jurisdiction  to  interfere  from  the  course  of  proceeding 
under  such  a  reference,  when  the  nature  of  the  ques- 
tion between  the  parties  does  not  raise  an  equity! 
That  failure  at  law  from  the  errors  of  the  judge  or  the 
jury,  or  in  the  conduct  of  the  cause,  will  not,  per  se,  give 
this  Court  jurisdiction,  is  certain ;  does  a  different  rule 
prevail  where  the  failure  is  attributable  to  any  conduct  in 
the  arbitrator  ?  In  all  these  cases  the  Court  of  law  has 
power  to  correct  the  error,  if  the  party  takes  the  proper 
steps  to  obtain  such  redress." 

The  principle  thus  laid  down  was  acted^upon  by  Lord 
LangdaU  in  the  case  of  the  Lond(mderry  &  EnniskiU^J^ 
Railway  Co.  v.Leishman,  and  it  amounts  to  this,  that  where 
the  case  set  up  in  equity  is  not  fraud  or  other  matter  wholly 
dehors  the  matter  tried  at  law,  but  merely  error  in  the  con- 
duct of  a  cause  (including  therein  error  of  an  arbitrator 
under  an  order  of  reference),  in  such  case,  if  the  Court  of  law 
has  power  to  correct  the  error,  it  is  not  proper  for  a  Court 
of  equity  to  interfere.  It  is  true,  that  the  passage  I 
have  read  from  Lord  CoUenham's  judgment  was  only  a 
dictum ;  but  in  the  case  at  the  Rolls,  Lord  Langdale  had 
to  decide  the  very  point.  The  averment  there  was  of 
fraud  in  the  conduct  of  the  arbitration  by  the  Plaintifi' 
engineer,  which  the  PlaintifiEs  had  no  means  of  detecting 
until  after  the  close  of  the  proceedinga  Lord  Langdale 
says,  "  I  cannot  doubt  but  that  if  the  case  were  a  proper 
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one,  the  Court  of  law  would  have  attended  to  it,  and  that 
relief  would  have  been  afforded.  ...  If  the  Plaintiffs 
have  chosen  another  jurisdiction  instead  of  coming  into  this 
Court  at  first,  and  have  agreed  to  a  reference,  and  submitted 
to  an  order  of  a  Court  of  law,  is  there  any  reason  why 
they  are  to  be  relieved  from  the  consequence  of  what  they 
have  done  by  the  exercise  of  the  equitable  jurisdiction  of  this 
Court  ?  It  must  not  be  thought  that  I  am  here  proceeding 
upon  the  notion  that  this  Court  will  not  relieve  in  a  case  of 
fraud,  if  fraud  be  made  out  I  say  that  this  Court  will  not, 
on  an  allegation  of  fraud,  interfere  in  a  matter  where  another 
jurisdiction  has  been  adopted,  where  the  matter  has  pro- 
ceeded under  the  jurisdiction  of  another  Courts  and  where 
there  is  nothing  to  show,  that,  upon  an  application  being 
made  to  that  Court,  it  has  not  full  jurisdiction  and  power 
to  grant  to  the  Flaintifi^  every  proper  relief.** 

That  case  was  somewhat  stronger  than  the  one  now 
before  me.  Lord  Langdale  declined  to  act  unless  it  were 
shown  that  the  Court  of  law  could  not  grant  relief. 
Here  the  Plaintiff  avers  his  belief  that  the  Court  of  law 
would  grant  relief. 

It  follows,  therefore,  that,  quite  irrespective  of  the 
Statute  of  WilL  3,  this  Court  will  not  interfere  to  disturb 
what  has  been  settled  by  a  competent  Court,  where  the 
miscarriage  alleged  is  not  anything  dehors  the  proceed- 
ings, but  the  improper  conduct  of  an  arbitrator  appoint- 
ed in  the  causa  This  Court  is  bound  to  assume  that  the 
proper  Court  will  do  justice  in  the  matter. 

There  remains  only  the  point  raised  as  to  this  being  a 
cross-bilL  The  bill  contains  the  prayer  that  another  bill 
may  be  dismissed  with  costs ;  and  also  seeks  to  restrain  piro- 
ceedings  on  the  award,  and  to  have  the  same  declared  void. 
The  only  grave  question  is,  whether,  under  these  circum- 
stances, it  is  to  be  treated  as  a  cross-bilL  The  Plaintiff 
contends,  that  the  alleged  misconduct  is  open  to  him  as 
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a  defence  to  the  original  bill,  just  as  everyihing  would  be 
open  to  him  as  a  defence  to  an  action  on  the  award. 
But  this  involves  a  misapprehension.  Let  me  firat 
consider  what  would  be  open  to  the  Defendant  in  such  an 
action.  He  could  not  plead  the  misconduct  of  the  arbi- 
trator,  not  even  if  it  amounted  to  corruption.  It  was 
held  in  Veak  v.  Warner  (a),  that  a  plea  of  collusion  by  the 
arbitrator  was  bad,  and  this  was  followed  in  a  series  of 
later  authorities. 

This  case  is  wholly  founded  on  the  misconduct  of  the 
arbitrator  in  proceeding  after  the  death  of  the  party,  and 
when  there  was  no  opportunity  for  her  representative 
to  appear.  But  what  jurisdiction  has  this  Court  to  set 
aside  the  award  ?  All  that  the  Plaintiff  can  be  entitled 
to  on  this  ground  is  discovery  of  facts  which  he  may 
think  material ;  but  even  for  the  purpose  of  discovery  he 
cannot  go  into  evidence  as  to  alleged  misconduct  of  the 
arbitrator,  or  of  miscarriage  of  the  proceedings  through  the 
absence  of  one  of  the  parties.  These  are  merely  matters 
of  procedure  in  the  Court  of  law,  which  that  Court  alone 
should  deal  with.  It  would  be  the  same  thing  in  prin- 
ciple to  raise  a  question  in  this  Court  whether  a  common 
law  judge  had  conducted  a  trial  rightly,  whether  a  jury 
had  not  acted  corruptly,  or  any  other  controversy  of  the 
like  kind. 

The  jurisdiction  of  another  Court  has  been  chosen,  and 
there  is  nothing  before  me  beyond  the  question  whether 
that  jurisdiction  has  been  properly  administered  in  the 
course  of  procedure  foUowed.  Moreover,  not  only  am  1 
not  satisfied  that  the  Court  of  law  is  incompetent  to  p^^ 
redress,  but  there  is  an  averment  of  the  Plaintiffs  belief  to 
the  contrary. 

There  is,   therefore,  no   defence  set  up  which  can  be 


(a)  1  Wms.  Saund.  327  a,  note. 
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raised  by  a  cross-bill,  nor  any  relief  asked  which  can  be         ^^^' 
granted.    The  facts  averred  would  be  no  defence  to  an 
action  at  law,  and  are  no  defence  to  a  suit  in  equity. 

The  demurrer  must  be  allowed,  with  costs.  "^"^ 


LEDGER  V.  STANTON. 

T1862. 
HIS  was    a    special    case,  the   Plaintifib  being    the    /im«  stA,  25/A. 
executors  of  a  Mr.  Amdd,  and  the  Defendants  the  persons    Lea^e^Cove- 

'^    ,  ncMt  to  remit 

entitled  under  a  specific  bequest  in  the  testator's  will  of  part  qf  lUnt— 
a  leasehold  mill  and  premises.  ^    ^  ^^'^  ^^ 

eyen  date  with 

The  lessor,  Hamilton,  himself  a  termor,  was,  at  the  a  lease,  the  1m- 

0  .  ^       1  '    t  \      3  A        ij    A      ii       ■o'  covenanted 

time  of  grantmg  the  lease^  mdebted  to  Amoia  to  the  that  the  leaaee 
amount  of  jei,200.    The  lease  was  dated  on  October  16th,  J^'of"  a"^h 
1853,  and  thereby  HamUton  demised  the  mill  and  pre-  year's  rent  un- 

'  'f  '^         til  satisfaction 

mises  to  Arnold,  at  a  rent  of  jE^SOO  a-year.    No  reference  of  a  debt  due 
was  made  in  the  lease  to  the  existing  debt.  to  the  leasee:— 

Held,  that 

By  an  indenture  of  even  date  between  the  same  parties,  ^^^^^^' 
after  reciting  that  j?  1,200  was  due  from  Hamilton  to  be  pleaded  at 
Arnold,  and  that  it  was  agreed  that  the  lessor  should  be  protantoof  the 
bound  and  the  lessee  should  be  at  liberty  to  reduce  the  J^^  ^'avofd 
rent   payable  by  an  annual  sum  of  £40,  until  the  debt  circuity  of  ao- 

'^^  ^  •  '  .  tion,  and  the 

should  be  satisfied,  and  that  the  lease  should  constitute  covenant  was 
an  additional  security  for  so  much  as  should  from  time  ^ses^  a  release' 
to  time  remain  unpaid :   It  was  witnessed,  that  Hamilton  i^^g^h^ving* 
covenanted  out  of  the  rent  to  pay  the  sum  of  £^0  a  year  specifically  be- 

,         '^  .  qneathed  the 

towards  the  gradual  extinction  of  the  debt  until  the  same  premises  sub- 
should  be  fully  paid,  and  Arnold  covenanted  to  accept  rent:—  * 
such  payments  in  satisfaction.  uj'^n^e^exe- 

outors  and  the 
spedfio  lega- 
tees, that  the  specific  legatees  took  subject  to  the  whole  rent,  and  that  the  benefit  of  the 
eoTenant  for  redaction  of  rent  went  to  the  executors. 
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The  payments  would  continue  during  the  whole  term 
before  the  debt  would  be  satisfied. 

Arnold,  the  lessee,  by  his  will,  dated  December  19th, 
1856,  specifically  bequeathed  the  leasehold  premises, 
"  subject  to  the  groimd  rent  of  £300,  or  other  the  rent 
or  rents  reserved  by  and  in  the  covenants  and  agreements 
contained  in  the  lease  or  leases  under  which  the  said  mill 
and  premises  are  or  may  at  my  death  be  holden."  The 
question  was^  whether  the  executors  or  the  specific  legatees 
were  entitled  to  the  benefit  of  the  annual  sum  of  jP40, 
under  the  covenant. 


Argument. 


Mr.  Wiffoxmi,  for  the  Plaintifis  : — 

The  specific  legacy  is  clearly  subject  to  the  whole  rent 
of  £300,  unless  the  transaction  between  the  lessor  and 
lessee  amounted  to  an  absolute  release  of  a  part  of  the 
rent.  This,  however,  was  not  so ;  the  full  rent  of  £300 
remained  payable  as  rent,  and  the  £4iO  a  year  was 
annually  deducted  towards  payment  of  an  independent 
debt. 

Mr.  Fry,  for  the  Defendants: — 

The  indenture  of  even  date  with  the  lease  was  part 
of  the  same  transaction,  and  in  law  it  amounted  to  a 
release,  pro  tanto,  of  the  rent.  Then  the  bequest  is 
subject  to  whatever  the  rent  may  be,  and  that  is  £260, 
and  not  £300.  It  is  quite  clear,  that,  when  there  is  a 
defeasance  by  the  same  instrument  by  which  the  liability 
is  created,  that  is  in  law  an  absolute  release:  John9on 
v.  Carre  (a),  FoweU  v.  Forrest  {b).  And  the  efiiect  is 
the  same  when  the.  defeasance  is  by  a  contemporaij 
deed:    Lacy  v.  Kinaston  (c),   CkiAJOden  v.  Draper  {d)- 

(«)  1  Lev.  152.  (c)  1  Ld.  Raym.  688. 

(6)  2  Wms.  Saund.  47«>t-   (d)  2  Vent  217. . 
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In  thia  last  case  the  covenant  was  one  empowering  a 
husband  to  detain  part  of  an  annuity  during  cohabitation, 
and  it  was  held  not  to  be  a  defeasance ;  but  it  was  said, 
that  if  it  had  been  a  rent,  the  result  would  have  been  as  in 
Lacy  V.  Kinaaton.  Smith  v.  Mapleback  (a)  supports  the 
same  view.  It  follows  from  these  authorities  that  in  an 
action  for  rent  Arnold  could  have  pleaded  the  covenant  aa 
a  release  qua  ^40  of  the  rent 

Then  there  is  nothing  in  the  wiU  to  subject  the  bequest 
to  any  rent  except  that  which  was  legally  payable,  or  to 
re-create  the  jE^40  of  rent  which  had  been  released. 

Mr.  Wigram^  in  reply. — ^The  very  object  of  the  two 
deeds  was  to  keep  the  rent  of  jPSOO  and  the  debt  of  j?40 
a  year  separate  and  subsisting. 

As  to  the  cases  cited,  they  only  prove  at  most  that  the 
covenant  could  be  pleaded  at  law  as  a  release  to  avoid 
circuity  of  action,  not  that  it  amounts  to  a  release  for  all 
intents  and  purposes. 


689 


1869. 


ArgwtMmi, 


Vicb-Chancellor  Sir  W.  Page  Wood:— 

This  matter  comes  before  me  on  a  special  case,  the 
question  being,  whether  a  deduction  of  £40  from  the  rent 
of  certain  leasehold  premises  specifically  bequeathed  to 
the  Defendants  is  to  enure  for  their  benefit,  or  to  go  to  the 
executors  of  the  lessee.  [His  Honour  then  stated  the  facts 
of  the  case.]  The  Defendants'  contention  is,  that  the  rent 
is  to  be  taken  as  released  to  the  extent  of  £40,  so  that 
£260  must  be  considered  as  the  rent  reserved,  subject  to 
which  the*  specific  bequest  was  made*    The  }K>int  was 

(a)  1  T.  B.  4M. 


/iffM86£A. 
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very  ingeniously  argued ;  but^  upon  looking  into  the  autho- 
rities, I  think  that  they  do  not  fully  support  the  infer- 
ence sought  to  be  drawn  from  them,  that  the  oovenaat 
actually  released  and  extinguished  the  rent  pro  tanta 
In  Lacy  v.  Kinaston  it  was  laid  down,  that  ii^  A.  and  £. 
being  jointly  and  severally  bound,  the  obligee  of  tiie  bond 
covenants  with  A.  not  to  sue  him,  the  bond  is  not  gone. 
If  such  a  covenant  amounted  to  a  release,  the  bond  would 
be  discharged  altogether ;  but  what  was  settled  was,  that 
such  a  covenant  was  not  an  actual  release  in  its  nature, 
but  only  by  construction,  in  order  to  avoid  circaity  of 
action;  and  this  principle  was  followed  in  Dean  ▼. 
H'ewkaU  (a). 

In  this  case  the  reversion  happens  to  be  a  chattel 
interest,  but  the  demise  might  have  been  made  by  an 
original  lease  from  the  owner  of  the  fee,  and  followed  by  this 
covenant  by  the  lessor.  If,  then,  the  reversion  in  fee  had 
descended  on  the  heir,  the  lessee  never  could  have  set  up 
this  covenant  against  the  heir  in  answer  to  a  demand  of 
the  rent  He  would  have  been  entitled,  as  against  the  exe- 
cutors of  the  lessor,  to  payment  of  the  amount;  and  if  the 
heir  were  not  bound  by  the  words  of  the  covenant,  it  oouU 
not  be  pleaded  against  him. 

The  result  of  the  cases  is  only  to  show,  that,  at  oonmioii 
law,  where,  on  the  one  hand,  an  obligation  is  created,  and 
on  the  other  there  is  an  undertaking  by  way  of  defea- 
sance, (not  necessarily  by  the  same  instrument,  or  by  a  deed 
of  even  date),  there  the  rule  prevails,  that^  to  avoid  circuity 
of  action,  the  form  of  pleading  the  defeasance  as  a  release 
shall  be  allowed,  but  in  substance  the  debt  remains,  unless 
the  right  and  the  obligation  continue  in  the  same  person. 

Here,  the  stipulation  for  the  payment  of  the  £4A  a-year 
enures  for  the  benefit  of  the  executors  of  the  lessee,  and 


(a)  s  T.  R.  16S. 
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they  would  no  doubt  be  entitled  to  plead  the  covenant 
by  way  of  release  in  bar  pro  tanto  of  a  demand  by  the 
Lessor  for  payment  of  the  whole  rent  under  the  lease. 
Still,  the  rent  is  not  gone,  and  those  who  take  the  lease- 
liolds  under  the  specific  bequest  subject  to  the  rent,  must 
take  them  subject  to  the  full  rent  of  £300,  and  are  not 
entitled,  as  between  themselves  and  the  lessee's  executors, 
to  set  up  the  riglit  of  deducting  the  £¥)  annuity  as  an 
actual  reduction  of  the  rent. 

Of  course,  the  testator  might,  if  he  had  so  pleased,  have 
given  the  right  of  deducting  the  ^40  from  the  rent  to  the 
specific  legatees  of  the  leaseholds ;  but  I  can  find  in  the 
will  no  indication  of  such  an  intention.  On  the  contraiy> 
the  form  of  the  expression  which  he  uses  is,  "  subject  to 
the  rent  of  jPSOO,  or  other  the  rent  or  rents,"  &a  It  was 
suggested,  indeed,  that  these  words  might  be  understood  as 
indicating  a  doubt  in  his  mind  whether  the  rent  reaUy 
was  £300  or  £260 ;  but  it  does  not  appear  to  me  that 
I  can  rely  on  this  consideration;  because  it  is  obvious^ 
that,  if  the  testator  meant  to  give  the  leaseholds  subject 
only  to  a  rent  of  £260,  he  could  have  said  so  in  as  many 
words ;  and  I  think  his  language  must  refer  to  some  pro- 
bable future  change  in  the  terms  of  the  holding. 

The  answer  must,  therefore,  be,  that,  as  between  the 
parties  to  the  special  case,  the  Plaintifib  are  entitled  to 
the  benefit  of  the  £40,  the  Defendants  taking  subject  to 
the  rent  of  £ZOQ. 

There  will  be  no  costs. 
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'     '  TTNTE  V.  HODGE. 

Nop.  izth,      J[  HIS  ^as  ^n  adjourned  summons   by  the  Defendant, 
hc^^^^BUUor  ^^^^  *^®  Plaintiff  might  be  ordered  to  give  security  far 

^'     Defence^       COStS. 
Practice — 

Chambers.  rpj^^  Plaintiff,  who  was  a  member  of  Parliament,  de- 

madT^MTeral  sciibed  himself  as  of  FcTUon's  Hotel,  Si.  Jamea-^rut, 

annStanu?'*^^  where  it  appeared  that  he   had  usually  gone  when  he 

Buits,  diwcting  came  to  Loudon  to  attend  the  House.     It  was  proved,  how- 

ACCOUDtS  And 

inqairies  And  ever,  that  he  had  been,  for  some  time  before  filing  tk 
^iS«d     hm,  reAieat  at  Boulogne. 

Aathori8ing 

him,  as  the  j^q  object  of  the   preseUt   suit  vras  to   set   aside  an 

judge  Bnonld 

direct,  to  keep  annuity  deed    Several  mortgagees'  suits  had  previously 

inteirast  on  b^^^  instituted  against  the  present  Plaintiff,  O.  J.  K,  Tynii 

w^™d  —^'^^  Fo^^   ▼•  Tynte,  Ford  v.  Adams,  Jones  v.   TyriU. 

pay  the  annui-  Adams  V.  TtmU,  and  Hodge  v.  Tynte. 

ties;  thecoato  " 

PiakiuS'to'be  The  last  of  these  was  founded  on  the  annuity  deed 
Added  to  their  gought  by  the  present  suit  to  be  set  aside. 

secnnUes.  b         ^  r 

The  Defend-       ^  receiver  was    appointed  in  the  first-mentioned  suit ; 

Antjthemortga-  ,.       .         jT  .  .       «-»    t  ^ 

gor,  filed  A  bill  and  an  application  for  a  receiver  m  Hodge  v.  Tynte  was 

KinuUy^eed  *  ^^  *^**'  ground  refused  in  another  branch  of  the  Court. 

tbeK)*!itdtirwA8  Subsequently  to  this,  all  the  suits  were  ordered  by  the  Lords 

fbonded,orin  Justices  to  be  transferred  to  the  Court  of  V.  C.    Wooii 

to  AToid  certain  in  which  a  decree  for  accounts  and  inquiries  had  been 

Stemton^*^  made  in  Ford  v.  Tynte,  the  most  advanced  suit.     A  sum- 

AiTMrs:—  mons  was  subsequently  taken  out  to  obtain  the  direction  cf 

Heid,  thAt,  the  , 

relief  prayed  the  Judge  as  to  the  mode  of  prosecuting  the  8uit%  and 
tent* w^th*" the  was  adjoumed  into  Court;  and  on  the  16th  of  February  a 
maSr  and^e  ^^^^  ^^  accordingly  made  in  all  the  suits  except  Jams 
snit  not  being  y.  Tynte,  directing  the  inquiries   and  account  ordered  b^ 

A  proceeding  •/  ^  o  * 

by  way  of  de-  the  decree  in  Ford  v.  Tynte,  and  certain  other  inqui- 
pifdntm'*(who   ^^^9  ^  ^  made  and  taken,  staying  the  proceedings  in 

WAS  oat  of  the 

jurisdiction)  was  bonnd  to  giye  security  for  costs. 

ApplioAtions  as  to  security  for  costs  mAy  properly  be  mAde  in  ohAmbert. 
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Janes  v.  Tynte,  appointing  a  receiver  in  all  the  other 
causes,  and  authorising  him  from  time  to  time,  as  the 
Judge  should  direct,  to  keep  down  the  interest  on  the  in- 
cumbrances in  the  pleadings  of  these  causes  mentioned, 
and  the  annuity  and  arrears  of  annuity  granted  in  favour 
of  the  PlaintifiGs  in  Hodge  v.  Tyrtte,  and  also  any  other 
annuities  and  rent-charges  which  should  be  certified  to  be 
charged  on  the  said  estates,  and  further  ordering  that  the 
Plaintiff  Ford  should  have  the  carriage  of  the  order,  and 
declaring  that  the  Plaintiffs  in  these  suits  and  the  several 
Defendants  who  sliould  be  ascertained  to  be  incumbrancers 
were  entitled  to  add  their  costs  of  these  suits  up  to  the 
decree  to  their  respective  incumbrances,  and  adjourning 
further  consideration. 

The  present  bill  was  filed  on  the  27th  June,  1862,  and 
sought  to  set  aside  the  annuity  transaction,  the  Plaintiff 
Tynte  offering  to  pay  to  the  Defendants  (the  Plaintiffs  in 
Hodge  v.  Tynte)  their  advances,  with  interest^  as  the  Court 
should  direct,  or  to  allow  them  in  account.  The  bill  also 
prayed,  in  the  alternative,  that,  failing  such  relief,  certain 
stipulations  in  the  annuity  deed  for  interest  or  arrears  of 
the  annuity  should  be  declared  void ;  and  that^  if  and  so 
far  as  necessary,  the  bill  might  be  taken  to  be  supple- 
mental to  the  other  suits. 

A  summons  was  taken  out  by  the  Defendants  that  the 
Plaintiff  should  give  security  for  costs,  and  was  adjourned 
into  Court. 


SirH.  Cavm8,Q,C.,Sknd Mr.  Beavan,for  the  Defendants : —      Argummu. 

The  decree  in  the  mortgagees'  suit  is  not  impeached  in 
any  manner  by  this  bill,  which  is  not,  therefore,  a  cross 
suit,  though  the  relief  prayed  is  no  doubt  inconsistent  with 
the  former  decree.  The  Plaintiff  is  a  member  of  Parlia- 
ment, and  we  have  evidence  to  show  that  he  is  now  per- 
manently residing  with  his  family  at  Boulogne^  and  that 


Arguf»€nl. 
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J^2l^      he  had  not  been  at  FerUon'a  Hotd  for  some  weeb  p 
▼ious  to  the  filing  of  the  bill 

Mr.  RoU,  Q.C.,  and  Mr.  Southgate,  for  the  PlaintifF:- 

There  is  a  preliminary  objection.  We  ask  for  costs  c 
the  ground  thai  this  is  not  a  case  which  should  ever  hn 
been  taken  to  chambers.  The  practice  of  taking  matki^ 
to  chambers  is  increasing  to  a  degree  detrimental  ta  ik 
interests  of  justice.  The  only  authority  to  transact  busi- 
ness at  chambers  is  that  of  the  Masters'  Abolition  Act. 
section  11,  and  the  orders  issued  under  section  26  oftk 
Act,  Those  orders  are  Consolidated  Orders  35,  nle  1 
which  specify  a  number  of  cases,  of  which  this  is  not  one. 


The  Vice- Chancellor. — ^The  Act  says 
relating  to  the  conduct  of  suits  or  matters.'^    Is  not  this  rf 
that  nature? 

Mr.  Bdt — ^If  this  be  so,  then  so  is  everything ;  bo  vool- 
be  a  motion  for  a  receiver. 

The  Vice-Chancellor— That  comes  under  a  htff 
head,  "  Matters  connected  with  the  management  of  p- 
perty." 

Mr.  RoU.— Under  the  latter  clause,  it  has  been  held  V 
that  you  cannot  apply  for  a  receiver  in  the  first  instance 
at  chambers,  though  you  may  for  a  re-appointmeo- 
Besides,  on  the  merits,  this  application  ought  to  k 
rejected.  First,  as  to  the  alleged  misdescription:  tw 
PlaintiflF  is  an  M.P.,  and  necessarily  resides  a  great  j»^ 
of  every  year  in  London,  and  when  there  this  is  o^ 
address ;  and  although  he  was  not  there  on  the  veiy  ^J 
the  bill  was  filed,  still  it  is  a  bona  fide  address. 

Besides,  this  is  a  bill  of  defence,  though  perhaps  not  tfichDi* 
cally  a  cross-bill.   The  rule  is,  that  where  a  bill  is  filed  vhi* 
can  in  any  result  be  a  defence  to  an  existing  suit  at  1»^ 
in  equity,  the  PlaintiflF  cannot  be  made  to  give  securitf  ^ 
(a)  OroU  v.  Bing,  9  Hare,  App.  50. 
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costs :  Thornton  v.  Wilson  (a),  Sloggett  v.  VioTvt  (6),  Vincent 
V.  Hunter  (o),  Macgregor  v.  Shaw  (d),  Watteau  v.  BiUam, 
where  the  snit  was  to  stay  an  action  at  law,  WUkmaon 
V.  Lewie  (e),  where  the  suit  was  for  other  purposes  as  well 
as  defence.  '^""* 

LasUj,  the  ohjection  that  the  relief  prayed  is  incon- 
sistent with  the  former  decree,  is  unfounded.  If  it  were 
good  for  anything,  the  course  would  be  to  demur,  or  to 
move  to  take  the  bill  off  the  file  as  a  bill  of  review  filed 
without  leave.  But  in  truth  the  two  decrees  may  well 
stand  together.  The  decree  already  obtained  orders  inqui- 
ries of  a  general  nature,  and  no  more;  it  does  not  even  find 
as  a  fact  that  Hodge  has  any  security,  and  we  do  not 
all^e  by  our  bill  that  he  has  none,  but  merely  that  he  has 
not  this  specific  one.  The  question  iB,  whether^  if  we  get 
a  decree  to  set  aside  this  particular  security,  we  can  use  it 
as  a  defence  in  taking  the  accounts  under  the  decree  in 
Hodge  v.  Tynte.  If  so,  this  is  a  bill  of  defence,  and  we 
are  not  liable  to  give  security  for  costs. 

The  Vics-Chancellob.— I  have  no  doubt  that  the  ap- 
plication is  one  that  may  properly  be  made  in  chambers. 
It  is  an  application  relating  to  the  conduct  of  a  suit  or 
matter;  and  it  would  be  most  unreasonable  that  such 
applications  should,  in  every  case,  be  made  in  open  court. 
Moreover^  under  the  concluding  words  of  the  26th  section 
of  the  Act,  I  have  no  doubt  of  my  own  authority  to  order, 
pro  hac  vice,  that  this  application  should  be  entertained 
at  chambers.  On  the  merits^  I  have  this  difficulty,  whe- 
ther I  can  decide  on  this  application  without  in  some  manner 
pre-judging  the  question  raised  in  the  cause. 

Sir  Hugh  Cai/me,  in  reply. — ^The  argument  directed  by 

the  other  side  to  that  point  was  an  attempt  to  shift  the  onus 

probandi :  it  is  necessary  that  an  application  for  security  for 

costs  should  be  made  before  the  Defendant  takes  any  step 

(a)  1  Hogan,  20.  (e)  6  Hare,  320. 

(ft)  13  Sim.  187.  (d)  2  De  6.  &  S.  360. 

(e)  3  GifT.  394. 
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^^^'  .  in  the'cause ;  he  will  afterwards  have  an  opportunity  of 
demtmring,  or  moving  to  take  the  bill  off  the  file,  or  taking 
such  other  steps  for  his  defence  as  he  may  be  admti 
AmMenL  '*'*'  P''®^nt,  we  are  in  this  position : — ^the  Defendant  has 
proved  that  the  Plaintiff  is  resident  out  of  the  jurisdictios, 
therefore  he  has  a  prima  facie  right  to  security  for  oost& 
It  is  for  the  Plaintiff  to  show  that  he  comes  within  souk 
known  exception;  and  he  cannot  call  On  us  to  show  that  ti^ 
Plaintiff  cannot  in  any  event  use  this  suit  as  a  defence  to 
the  Defendant's  suit  That  is  not  so ;  the  onus  is  on  the 
Plaintiff 


Judgmeni.       ViCB-ChANCELLOR  SiR  W.  PAQE  WoOD  : — 

I  do  not  mean  to  prejudge  anything  which  may  arise  in 
.  the  future  progress  of  the  suit ;  but  I  am  clear  that  no  decree 
can  be  made  to  set  aside  this  security,  which  can  sta&j 
along  with  the  decree  which  has  been  made  in  the  suit  d 
Hodge  v.  Tynte.  That  decree  (which  was  not  made  bjcofl- 
sent)  orders  two  things,  either  of  which  seems  to  me  m- 
elusive  on  this  point :  first,  the  receiver  is  to  be  at  liberlj 
to  pay  the  whole  of  this  annuity  to  Hodge;  how  can  th*t 
be  if  the  security  is  to  be  set  aside  ?  Secondly,  Hodge  is  to 
add  his  costs  to  that  very  security :  what  is  to  become  (/ 
those  costs  if  this  bill  succeeds  ? 

If  the  Plaintiff  goes  on  in  this  suit,  he  may  perhaps  ^ 
able  to  make  the  proceedings  available  as  the  ground  of  s 
bill  of  review,  or  in  some  similar  manner ;  but  it  is  dear 
that  the  decree  asked  could  never  stand  together  with  the 
existing  decree.  I  cannot  see  any  possible  way  in  which  1 
could  act  under  the  decree  in  Hodge  v.  Tynte  bobs  to  gi^ 
any  effect  to  a  decree  for  the  Plaintiff  in  this  suit 
Against  that  decree,  I  might  act  by  staying  all  proceeding*  | 
in  chambers  under  that  decree ;  but  then  that  is  not  tb< 
proper  operation  of  a  bill  which  is  simply  a  bill  of  defence  | 
to  an  existing  suit.  The  Plaintiff  must  give  secority  for 
costs.  I 


This 
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1861. 

MORNINGTON  v.  MORNPTGTON.  iw«:<i«_ 

Privi/ege — 

was  a  motion  for  production.     The  biU  stated  sepa-      ^^ 
ration  articles  of  the  21st  of  June,  1834,  by  which  the  A  bui  averred 

'  '      -^  .  that  the 

late  Earl  of  Momington  agreed  to  secure  an  annuity  of  Defendant  pro- 
£1,000  to  the  Countess  of  Momington^  who  was  separated  cution  of  a**" 

from  him.  jointuw-deed 

V  **  *Ax^.  un^tt  a  power 

by  prevure  in 

The  Plaintiff,  the  present  Earl,  on  attaining  twenty-one,  fraud  of  the 
by  a  deed  of  the  15th  of  December,  1834,  concurred  ^in  there  was  no 
charging  certain  settled  estates  with  payment  of  the  debts  theroUcUor^' 
of  the  late  Earl  (in  ignorance,  as  he  alleged,  of  the  aforesaid  J{.**°dSed*"^ 
agreement),  by  which  deed  a  power  was  reserved  to  the  party  to  the 
late  Earl    of  appointing   a  jointure   of  £1,500  to  the  that  the  alleged 
Countess.  ^^J^ 

exclude  the 

Li  1839,  the  Countess  filed  her  bill  for  specific  perform-  iMtmctiona 

r  r  given  by  the 

ance  of  the  agreement  of  June,  1834,  and  that  the  same  Defendant  to 
might  be  effectuated  by  an  appointment  under  the  deed  of  the  preparation 
December,   1834;   and,   ultimately,  an   appointment   was  Jrom*rii^ 
made  under  the  decree  of  the   Court,  on  the  28th  of     The  bill  waa 
December,  1853,  of  an  annuity  of  £1,000  to  the  Countess,  J^^^^^f  ^* 

Betting  aside 
this  deed ;  and  among  the  comnmnications  as  to  which  privilege  was  claimed  were  letters  dated 
a  considerable  time  before  the  transaction  which  the  bill  songbt  to  set  aside,  but  which  the 
Defendant,  in  her  answer,  described  as  having  been  written  for  the  purpose  of  obtaining  profes- 
sional asssistance  as  to,  and  with  a  view  to,  her  defence  against  any  claim  that  the  Plaintiff  might- 
make  against  her.  It  appeared,  however,  on  the  face  of  the  bill  and  answer,  that  a  contest  had 
previously  existed  as  to  matters  intimately  mixed  up  with  the  transaction  which  the  bill  sought 
to  set  aside — Hdd^  that,  under  these  circumstances,  the  dates  were  not  suflkient  to  rebut  the 
privilege  claimed. 

The  Defendant  was  interrogated  as  to  the  instructions  given  to  her  solicitor  for  the  above- 
mentioned  deed,  and  also  as  to  communications  with  reference  thereto  between  herself  or  any 
persons  on  her  behalf,  and  any  persons  acting  on  behalf  of  the  grantor  of  the  jointure.  In  her 
answer  she  ignored  **  save  as  herein  and  in  the  schedule  hereto  appears."  By  a  subsequent 
clause  as  to  documents  generally,  she  claimed  privilege  for  letters  written  by  and  to  her  solicitor; 
but  in  other  parts  of  the  schedule,  as  to  which  privilege  was  not  claimed,  were  some  documents 
which  might  satisfy  the  description  of  communications  with  third  parties  —Heid,  that  the  form 
of  the  answer  was  no  bar  to  the  privilege  claimed.  And  temble^  that,  even  if  there  had  been  no 
documents  mentioned  in  the  schedule  free  from  the  claim  of  privilege  to  answer  the  description  of 
the  communications  with  third  parties  inquired  after,  this  would  be  only  ground  for  exceptions, 
and  not  for  production  of  the  documents  as  to  which  privilege  was  claimed. 

Macmioih  v.  Great  Western  Railway  Company  distinguished. 

VOL.   II.  Z  Z 


698  CASES  IN  CHANCERY. 

1861.        for  her  life ;  but  the  same  was  to  be  withoat  prejudice  to 
MoiwiHOTox    the  rights  of  any  person  other  than  the  late  Earl. 

V. 

MoBHDioTON.  rpjj^  yjj  ^^^  -j^^^  ^j^^  Couutess,  bj  threatening  to 
proceed  to  a  sale  of  certain  interests  of  the  late  Earl  under 
an  order  in  the  said  suit,  induced  the  Earl  to  execute 
another  jointure-deed,  dated  the  4th  of  Februaiyy  18U; 
and  that  her  solicitor  had  previously,  by  her  instmdioiiSj 
prepared  an  agreement  and  an  indenture-both  of  the  4th 
of  February,  1854,  by  which  a  jointure  of  £1,500  was  se- 
cured to  the  Countess ;  and  that  she  instructed  her  solicitor 
to  prepare,  and  that  he  did  prepare,  the  deed. 

The  bill  alleged  that  this  appointment,  not  having  been 
made  to  provide  for  the  Countess,  but  to  avert  the  sale  of 
other  property  of  the  late  Earl,  was  a  fraud  on  the  power. 

The  bill  sought  to  set  aside  the  deed  of  the  28th  of 
December,  1853,  so  far  as  it  purported  to  be  an  ezecntioD 
of  the  jointuring  power,  and  the  deed  of  the  4th  of  Feb- 
ruary, 1854,  as  a  firaudulent  execution  of  the  power. 

In  the  course  of  previous  litigation,  the  Plaintiff  bad 
disputed  the  right  of  the  Countess  under  the  agreement  of 
1834  to  the  £1,000  annuity. 

The  Countess  was  interrogated  as  to  the  instmctioDS  for^ 
and  as  to  communications  with,  her  solicitor  and  other 
persons  relating  to,  and  as  to  the  circumstances  of  the 
preparation  of,  the  deed  of  the  4th  of  February,  1854,  and 
also  generally  as  to  documents. 

The  answer  of  the  Defendant  contained  the  following 
paragraphs : 

85.  I  had  not  any  communication  whatever,  either  ver- 
bally or  by  letter,  with  the  late  Earl ;  and,  save  as  herein 
and  in  the  schedule  hereto  appears^  I  am  unable  to  set  forth 


CASES  IN  CHANCERY.  699 

as  to  my  knowledge,  remembrance,  information,  or  belief,        1361. 
or  otherwise,  what  instructions  I  or  any  person  or  persons   Mobndioion 
previously,  or  with  reference  to  the  preparation  of  the  said   mobninotok. 
agreement  and  indenture,   dated  respectively  the  4th   of 
February,  1854,  or  what  communications  or  communica- 
tion, either  verbal  or  in  writing,  passed  between  me  or  any 
person  or  persons  acting  on  my  behalf,  and  any  person  or 
persons  acting  on  behalf  of  the  late  Earl,  with  reference  to 
the  said  agreement  and  indenture,  dated  respectively  the 
4th  of  February,  1854,  or  either  of  them,  or  to  the  pre- 
paration of  such   agreement  and  indenture    or  either  of 
them,  either  previous  or  subsequent  to  the  execution  by  the 
said  late  Earl  of  such  agreement  and  indenture  or  either  of 
them. 

118.  I  have,  in  the  schedule  to  my  answer  annexed,  set 
forth  a  full,  true,  and  particular  list  or  schedule  of  all  such 
particulars  as  are  in  and  by  the  45th  interrogatoiy 
enquired  after.  Such  of  the  same  documents  as  are  con- 
tained in  the  first  part  of  the  said  schedule  consist  of 
divers  letters  from  and  to  my  solicitor,  which  have  been 
written  for  the  purpose  of  obtaining  professional  advice  and 
assistance  for  my  guidance  as  to  any  claim  which  might  be 
made  against  me  by  the  Plaintiff,  and  with  a  view  to  my 
defence  against  any  such  claim ;  and  I  submit  and  humbly 
insist  that  I  am  not  bound,  and  ought  not  to  be  compelled, 
to  produce  the  same,  or  the  papers  and  proceedings  in  the 
second  part  of  the  same  schedule  contained. 

Paragraph  119  denied  possession,  '^  save  as  herein  and 
in  the  schedule  appears,"  of  any  documents  relating  to  the 
matters  in  question  in  this  suit  or  any  or  either  of  them, 
or  from  which,  if  produced,  the  truth  of  such  matters  or 
any  or  either  of  them  would  appear. 

Some  of  the  letters  between   the  Defendant  and  her 
z  z  2 
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1861. 
MoBaniQTOiir 

V. 

MoBimroTOBr. 


solicitor,  enumerated  in  the  first  part  of  the  schedule, 
were  dated  a  considerable  time  before  the  transaction 
which  the  bill  sought  to  set  aside. 

The  part  of  the  schedule  as  to  which  privilege  was  not 
claimed,  contained  some  documents  which  might  answer  the 
description  of  communications  with  third  parties  mentioned 
in  the  85th  paragraph  of  the  answer. 


Argmmu.  Sir  H.  Caimsj  Q.C^  and  Mr.  Naldery  for  the  Pkinti^ 
moved  for  production  of  the  documents  (among  othen) 
comprised  in  the  first  part  of  the  schedule. 

The  Defendant,  in  paragraph  85,  has  answered  an  iater- 
rogatory  by  reference  to  certain  scheduled  documents,  and, 
having  made  them  part  of  her  answer,  cannot  refuse  pro- 
duction. Even  if  she  would  have  been  entitled  to  set  up 
privilege  as  a  reason  for  not  answering  the  interrogatory, 
she  has  not  done  so,  and,  having  elected  to  answer  by  refer- 
ence,  cannot  make  the  answer  nugatory  by  claiiniiig 
privilege  for  the  documents  referred  to:  Macwtosh  v. 
The  Great  Western  Railway  Company  {a)  j  Hardnuxn  t. 
Ellames{h). 

Another  ground  is,  that  the  bill  alleges  fiiaud,  and  no 
privilege  exists  to  cover  fraud:  Greeley  v.  Moueley  (c),  FolU^ 
V.  Jefferyee  (d),  Garteide  v.  Ouiram  (e)y  Russell  y.  Jackson  (/)• 

Moreover,  the  date  of  the  communications  sought  after 
is  sufficient  evidence  on  the  face  of  the  answer  that  they 
could  not  have  been  made  after  the  dispute  had  aris^Dj 
and  therefore  that  they  are  not  privileged. 


(a)lM.  &G.  73. 
(6)  2  M.  &  K.  745. 
(c)  2  K.  &  J.  288. 


(d)  1  Sim.  N.  S.  1. 

(0  6  W.  R.  36. 

(/)  9  Hare,  387,  892. 


CASES  IN  CHANCERY. 


101 


Mr.  RoUy  Q.C.,  Mr.  FVeeUngy  and  Mr.  LetZy  for  the  De- 
fendant : — 

The  present  suit  is  part  of  a  contest  which  has  been  the 
subject  of  litigation  for  a  long  time,  the  Plaintiff  having 
disputed  successively  the  claim  to  any  jointure  at  all,  on 
the  ground  that  the  grant  was  improperly  obtained,  and 
then  the  claim  to  the  larger  amount.  All  communications 
between  the  Defendant  and  her  solicitor  relating  to  this 
contest  are,  therefore,  privileged,  whether  before  or  after 
the  actual  commencement  of  this  litigation ;  and  it  is  sworn 
that  these  documents  relate  to  advice  taken  to  resist  any 
claim  which  the  Plaintiff  might  make. 

If  the  communications  do  not  relate  to  the  subject  of  the 
present  contest,  they  are  irrelevant ;  if  they  do,  they  are 
privileged:  Pearse  v.  Pear9e{a)y  FolkU  y.  Jefferyes{b)^ 
Vetidy  V.  Cross  {e)j  Ford  v.  De  Pontes  {d). 

Hardman  v.  Ellames  does  not  apply ;  because  our  claim 
to  privilege  in  paragraph  118,  extends  back  to  paragraph 
85 ;  and,  reading  the  two  together,  is  a  claim  of  privilege 
in  respect  of  the  interrogatory  as  to  what  passed  as  well 
as  in  respect  of  the  documents* 

In  Mackintosh  v.  The  Great  Western  Railway  Company 
the  Defendant  answered  matters  which  he  was  bound  to 
answer,  by  reference  to  the  schedule.  We  have  answered 
by  reference  to  the  schedule  only  as  to  privileged  matters, 
knd  our  claiiA  of  privilege  covers  the  whole. 

As  to  the  charge  of  fraud  there  is  no  charge  that  these 
documents  were  instruments  by  which  any  fraud  was 
concocted. 


1861. 

MOBimiOTOH 

V, 
MOBNIHOTOH. 

ArpummiL 


(a)  1  D.  G.  &  Sm.  12. 

(b)  13  Jur.  972. 


(c)  UBeav. 
id)  7  W.  R. 


91. 
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[They  also  cited  Inman  v.   Whitley  {a)y  Wigram  on  Dis- 
MoBsfraoTON    coveiy(^),  Latimer  v.  iVeat«(c),  Glover  v.  i9a//(<2).J 

V. 
MOBmHOTON. 

Sir  ff.  Caimsy  in  reply,  insisted  that  the  case  was  on  all 

foijTsyfiihMacintoshy.  The  Great  Western  Railtoay  Company. 


JudgnumL       ViCE-ChANCELLOB  SiR  W.  PaGE  WoOD  : — 

.  Three  questions  have  been  raised  in  the  argument  on 
this  motion  :  first,  whether  there  is  not  in  the  bill  a  charge 
of  fraud  sufficient  to  take  the  documents  inquired  after  out 
of  the  ordinary  rule  of  privilege;  secondly,  whether  there 
is  not  fiK>m  the  dates  sufficient  evidence  that  the  commnm- 
cations  were  made  at  a  time  when  they  could  not  be 
privileged ;  and  thirdly,  a  question  of  some  consequence, 
whether  the  form  in  which  the  answer  is  framed  is  such  as 
to  give  protection  to  these  documents. 

On  the  question  of  firaud  it  is  clear,  that  there  is  no 
charge  of  fraud  at  all  approaching  that  which  occurred  in 
Follett  V,  Jefferyesy  that  ia  to  say,  no  such  charge  of  firaud 
with  reference  to  that  part  of  the  case  to  which  the  doco- 
ments  in  dispute  relate. 

The  fcBxid  charged  is,  that  the  Coimtess  threatened  to 
assert  certain  rights  over  the  property  of  the  Earl,  and  by 
that  pressure  obtcdned  from  him  the  execution  in  her 
favour  of  the  jointuring  power.  It  is  not  averred  that  the 
solicitor  took  any  part  in  the  firaudulent  proceedings  all  that 
is  alleged  with  respect  to  him  being  that  he  was  instnicted 
to  prepare  a  deed,  and  that  he  did  prepare  it  In  FoUeit  r. 
Jefferyesy  Lord  Cranworth  observed,  that  the  transaction 


(a)  4  Beav.  548. 
(6)  Sect.  205. 


(c)  4  CI.  &  F.  570. 

(d)  2  Ph.  484. 
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might  not  be  a  very  moral  act,  bat  that  there  was  nothing        1861. 

stated  as  to  which  it  was  not  perfectly  lawful  for  the  client  Mobnihgtoh 

to  ask,  and  for  the  solicitor  to  give,  professional  advice.  MoiwraoTON. 


The  fraud  charged  in  this  bill  is  a  matter  entirely  col- 
lateral to  the  communications  with  the  solicitor ;  and  there 
is  nothing  whatever  to  bring  these  documents  within  the 
rule,  that,  where  a  fraud  is  concocted  between  a  solicitor 
and  his  client,  the  doctrine  of  privilege  does  not  extend 
to  protect  the  communications  by  which  it  is  effected. 

The  next  point,  as  to  the  date  of  the  instrument,  ap- 
peared at  first  sight  plausible.  The  deed  is  in  Februaiy, 
1854 ;  and  one  of  the  letters  for  which  privilege  is  claimed, 
is  dated  on  the  18th  December,  1853,  before  the  particular 
subject  of  litigation  to  which  the  bill  is  directed — the 
alleged  fraud  in  procuring  the  deed — ^had  arisen.  But 
upon  the  whole  answer  it  is  apparent  that  the  arrangement 
in  1854  was  founded  on  previous  transactions,  and  had 
some  relation  to  the  earlier  jointure  deed  of  1834,  which 
the  Plaintiff  in  this  suit  has  questioned,  on  grounds  mixed 
up  with  those  which  are  prominently  put  forward  in  the 
present  bill.  In  the  answer,  the  Defendant  describes  the 
letters,  as  to  which  privilege  is  claimed,  as  having  been 
written  for  the  purpose  of  obtaining  professional  advice 
and  assistance  for  her  guidance  as  to  any  claim  which 
might  be  made  against  her  by  the  Plaintiff,  and  with  a 
view  to  her  defence  against  any  such  claim. 

I  apprehend  that  that  statement  is  a  perfectly  good  de- 
fence against  the  production  of  any  document  so  described, 
unless  it  can  be  shown  that  there  was  such  fraud  as 
would  take  the  document  out  of  the  reach  of  privilege,  or 
unless  it  appears  manifest  from  the  rest  of  the  answer  that 
the  statement  cannot  possibly  be   true;  for  I   am   not 


Judgment. 
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1861.        obliged  to  give  credit  to  one  statement  in  an  answer  wben 
MoRNiMOTON    it  is  contradicted  by  another. 


MO&MINOTOV. 

JtidgmML 


On  the  particular  paragraph  of  the  answer,  one  iwoiild 
be  inclined  to  say  that  letters  of  the  dates  set  forth  could 
not  come  within  the  description  given  of  the  scheduled  do- 
cuments; but,  on  looking  through  the  whole  bill  and 
answer^  there  is  evidence  of  hostile  proceedings  intimate]/ 
mixed  up  with  the  transactions  which  this  bill  seeks  to  im- 
peach, and,  therefore,  it  may  well  be  that  communicatiooi 
with  reference  to  defence  against  these  former  proceedings 
may  have  an  important  bearing  on  the  defence  of  tbe 
present  suit ;  and  for  this  reason,  especially,  that  the  De^ 
fendant  anticipated  future  proceedings  by  the  Plaintiff, 
such  as  he  has  now  taken,  and  her  communications  at  that 
time  may  well  have  been  confidential  with  reference  to  the 
matters  on  which  she  expected  litigation. 

The  case  is  open  to  the  observation  of  the  Master  of  tie 
Rolls  in  'Ford  v.  De  Pontes^  that  if  the  communications 
are  relevant  they  must  of  necessity  be  privileged. 

The  remaining  question  arises  out  of  the  form  of  the 
85th  paragraph.    No  difficulty  would  have  arisen  bnt  fof 
the  reference  it  contains  to  communications  other  than  the 
instructions  and  letters  to  her  solicitor  as  to  the  deed  d 
February,  1854 ;  because,  if  the  answer  had  been  confined 
to  the  instructions,  and  had  run  thus — <^  Save  as  appears 
herein  and  in  the  schedule,  I  cannot  say  what  instructions 
I  gave  for  the  preparation  of  the  deed ;"  this,  coupled  with 
the  subsequent  claim  of  privilege  for  documents,  would  be 
the  same  in  effect  as  if  the  whole  had  been  put  in  one 
clause  in  this  way — "  Save  as  appears  by  scheduled  doca- 
ments,  which  I  decline  to  produce,  I  cannot  answer. 
That,  I  think,  is  a  perfectly  legitimate  way  of  answering; 
and  it  is  hypercriticism  to  say  that  she  has  answered  b; 
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reference,  and,  therefore,  must  answer  ftdly,  because  the        1861. 
whole  answer  taken  together  is  this,  '^  I  can  only  answer  by    mormihotov 
reference  to  certain  letters,  and  those  letters  are  privileged."    MoRNntoTow. 
The  instructions,  therefore,  are  clearly  privileged,  and  are 
not  touched  by  the  doctrine  of  Macintosh  v.  The  Great 
Weetem  Railway  Company,    The  difficulty  arises  from  the 
fact  that  the  interrogatory  inquires — not  only  as  to  the 
previous  instructions  to  the  Defendant's  solicitor,  but  also 
as  to  all  communications  between  the  Defendant  and  any 
persons  on  her  behalf,  and  any  persons  acting  on  behalf  of 
the  Earl,  whether  previous  or  subsequent  to  the  execution 
of  the  agreement.    To  this  the  answer  is,  that  she  cannot 
say,  save  as  appears  in  the  answer  and  the  schedule. 

The  comment  made  upon  this  in  argument  ran  thus  : — 
**  You  say,  as  to  facts  upon  which  you  are  bound  to  answer, 
that  you  do  answer  by  reference  to  the  schedule ;  and  then 
you  claim  privilege  for  the  documents  to  which  you  refer 
as  cx)nstituting  your  answer."  But  I  think  I  am  justified 
in  construing  the  answer  in  this  way  : — "  I  cannot  answer 
you  either  as  to  those  facts  which  I  am  not  bound  to  com- 
municate, or  as  to  those  which  I  am  bound  to  communicate, 
except  by  reference  to  the  schedule."  If  there  were 
nothing  in  the  schedule  to  answer  the  description  of  com- 
munications with  third  parties,  except  in  the  part  as  to 
which  privilege  is  claimed,  there  would  be  ground  for 
saying  that  the  documents  set  out  as  privileged  must  con- 
tain these  unprotected  communications.  But  there  are  in 
the  other  part  of  the  schedule  communications  with  third 
persons  mentioned,  which  may  be  construed  as  the  subjects 
of  reference  in  the  part  of  the  85th  paragraph  which  relates 
to  third  persons.  Even  if  this  were  otherwise,  the  proper 
view  would  rather  be  to  consider  the  answer  insufficient,  be- 
cause it  meets  a  question  which  ought  to  te  answered  only 
by  a  reference  to  privileged  documents.    But  insufficiency 
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1861.  is  not  a  ground  for  production.  If  a  Defendant  says,  I  can 
MoRNiNOTON  only  answer  to  the  same  effect  as  a  particnlar  letter,  but 
MoBNwoTOH.  ^^^^  '^^  ^  ™7  solicitor,  and  I  decline  to  produce  ft,  the 
proper  course  is  to  except  to  the  answer  given  by  refereoce 
to  a  privileged  document,  for  to  decline  to  produce  it  is  to 
give  no  answer.  If  the  document  is  withheld  the  inftnna- 
tion  must  be  given,  or  the  answer  is  insufficient. 

The  great  distinction  between  this  case  and  Macintosh  \. 
The  Great  Westem  Railway  Company  is,  that  the  answer  of 
the  railway  company  contained  an  offer  to  produce  the  docu- 
ments referred  to.    It  was  impossible,  therefore,  to  except ; 
and  the  Plaintiff,  in  fact,  accepted  this  offer  and   churned 
productiouj  notwithstanding  privilege  was  set  up  as  to  part 
of  the  documents  by  a  subsequent  clause  of  the  answer. 
Here  all  that  is  said  is,  '^  Something  may  be  found  in  cs*- 
tain  privileged  documents,  but  beyond  that  I  can  give  no 
answer."     The  Defendant  clearly  cannot  insist  on  the  pro- 
tection given  to  certain  documents  to  relieve  herself  £:x>m 
answering  fully ;  but  I  think  that  this  argument,  however 
good  upon  exceptions,  is  not  available  on  a  motion  for  pro- 
duction of  privileged  documents. 

^^95^3  ♦ 


HOWELLS  r.  JENKINS. 
William  JENKINS  (since  deceased),  by  his  will,  de- 


and  Pedola,  to  a  trustee,  upon  trust  to  apply  the  rents  for 
the  maintenance  of  his  wife,  his  reputed  son,  Llewellyn 


1862, 

Novtmber9th 

^  10<A. 

^^J^^^  vised  twofreehold  messuages  and  farms,  known  as  7y»^-trat« 

part  Owner. 

A  twtator, 
being  entitled 
to  a  moiety  of 

two  fanna,  T,  and  P.,  of  which  one- fourth  belonged  to  TT.,  and  the  remaining  fourth  to  JL,  gare  aU 
fail  real  and  personal  estate  to  his  wife  for  life,  with  remainder  to  L.  for  lifSo,  and  from  and  i3ter  his 
decease  devised  his  farm  T.  to  W.  and  E.^  and  gave  them  £200  towards  rebailding  and  repaiiw 
ing  the  buildings  thereon,  and  devised  his  farm  P,  to  the  Plidntiffs.  After  the  testator^s  death 
L.  conveyed  all  his  interest  in  the  two  farma,  upon  trust  for  himself  and  the  testatoi^i  widow 
anoooessively  for  life,  with  remainder  upon  tnut  for  the  Plaintiffs.  L.  died  in  the  lifetime  of  the 
widow,  who  died  shortly  before  the  filing  of  the  bUl :— ^e/d;  that  W.  was  put  to  his  eleetioo. 
BeUf  also,  that,  in  the  events  which  had  happened,  L.  and  the  Plaintifb,  as  aaaignees  of  his 
interest,  were  not  put  to  their  election. 
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J'^nkinsy  and  his  sons  Lewis  and  Reea  JenkinSy  and  on  the 
yonngest  attaining  twenty-one  to  convey  the  same  to  the 
tlien  survivors  of  the  widow,  and  the  said  Lkwellyn^ 
JOetois,  and  Reea  Jenkins  as  tenants  in  common  in  fee. 

The  testator  died  in  1810.  Lewis  Jenkins  was  his  heir- 
at-law,  and  Rees  Jenkins  attained  twenty-one  in  the  life- 
time of  the  widow.  The  widow  died  in  1817,  intestate, 
leaving  Lewis  Jenkins  her  heir  at-law. 

The  bill  alleged,  that  from  that  time  the  rents  were  re- 
ceived exclusively  by  Lewis  and  LUwellyny  who  lived 
together,  Bees  Jenkins  having  been  compensated  out  of 
other  property;  and  that  he  and  those  claiming  under 
him  made  no  claim  until  the  year  1858.  This  how- 
ever was  denied. 

Uses  Jenkins  died  in  1832  intestate,  leaving  two  children, 
the  Defendants  William  and  Elizabeth  Jenkins. 

Lewis  Jenkins  made  his  will,  dated  January  27th,  1847, 
as  follows : — "  I  give  and  bequeath  imto  my  dear  wife, 
Annj  all  my  household  furniture,  plate,  linen,  china,  and 
household  stores  in  and  about  my  dwelling-house  until 
her   decease   or    second  marriage,   whichever  shall  first 
happen ;  and  firom  and  immediately  afler  her  decease  or 
second  marriage,  I  give  the  same  to  and  amongst  such 
persons  as  she  shall  by  her  will  or  by  any  testamentary 
instrument  direct.    All  other  my  real  and  personal  estate, 
money,  securities  for  money,  and  other  property  what- 
soever which  I  may  die  possessed  of,  I  give,  devise,  and 
bequeath  the  same  unto  my  said  wife  imtil  her  decease  or 
second   marriage,  whichever  shall  first  happen.    And  I 
direct  that  she  may  receive  the  rents  of  the  leaseholds,  and 
the  interest  of  all  moneys  out  upon  security,  without  being 
liable  to  have  the  said  leaseholds  sold  and  the  proceeds 
invested,  or  the  said  money  called  in  and  invested  on  any 
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other  than  their  present  security,  or  other  personal  sees- 
rity  in  pursuance  of  any  rule  in  Equity ;   and  finom  and 
after  her  decease  or  second  marriage,  I  give,  devise,  and  l»- 
queath  the  same  unto  my  brother  Llewellyn^  for  and  during 
his  natural  life ;  and  the  rents  and  interest  aforesaid  to  be 
received  by  him  in  the  same  manner  as  I  have  directai 
with  respect  to  my  said  wife.    And  from  and  after  his  de- 
cease I  give,  devise,  and  bequeath  my  property  in  manner 
following :  that  is  to  say,  as  to  my  &rm  called  Tifr-y^taiM, 
I  give  and  devise  the  same  unto  and  between  my  nephew 
William  Jenkins  and  my  niece  Elizabeth  Jenkins  (the  De- 
fendants), and  their  several  heirs  and  assigns  for  ever,  aa 
tenants  in  common.    And  I  direct  that  in  case  either  my 
nephew  William  or  my  niece  Elizabeth  shall  die  withoot 
leaving  lawful  issue  at  the  time  of  his  or  her  deaths  the  share 
of  the  one  so  dying  shall  go  to  the  other  of  tbem^  his  or  her 
heirs  and  assigns  for  ever.    And  I  give  and  bequeath  unto 
and  between  my  said  nephew  William  and  my  niece  Eli^ 
beth  the  sum  of  £200,  towards  rebuilding  and  repairing 
the  house,  outhouses,  and  other  buildings  on  my  said  fin% 
Tyr-y-wain.    And  as  to  my  farm  called  Pedoloy  and  mj 
two  leasehold  houses  at  Dowlaisy  I  give  and  devise  and 
bequeath  the  same  unto  my  nieces,   Ann  Jenkins  and 
Jennett  Jenkins  (the  Plaintiffs),  now  living  with  me,  and 
to  their  several  heirs,  executors,  administrators,  and  assigos, 
according  to  the  nature  of  the   property,  as   tenants  in 
common.     And  I  direct  that  in  case  either  my  niece  Ann 
or  my  niece  Jennett  shall  die  without  leaving  any  lawful 
issue  living  at  the  time  of  her  deaths  that  the  share  of  the 
one  so  dying  of  the  said  farm  and  houses  shall  go  to  the 
other  of  them,  her  heirs,  executors,   administrators,  and 
assigns.    I  give  and  bequeath  unto  Mary  Daviesj  wife  <^ 
William  DavieSy  the  sum  of  £100 ;  and  £50   to  M(^ 
Williams^  wife  of  John  Williams.     And  I  direct  that  these 
legacies,  and  the  legacy  of  £200  hereinbefore  given,  shall 
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\>e  pud  in  three  months  after  the  death  of  the  snryivor  of  1362. 
my  said  wife  and  Llewellyn  Jenkins,  All  the  net  residue 
and  remainder  of  mj  said  real  and  personal  estate  what- 
soeyer  and  wheresoever^  I  give^  devise,  and  bequeath,  after 
the  decease  or  second  marriage  of  my  said  wife  and  the 
death  of  the  said  Llewellyn  Jenkins^  unto  and  between  my 
said  nephew  and  nieces,  Williamj  Elizabeth^  Anuy  and 
Jennetty  their  several  heirs,  executors,  and  administrators, 
share  and  share  alike.  And  I  appoint  my  dear  wife  Ann^ 
and  the  said  Llewellyn  JerJdnsy  executor  and  executrix  of 
this  my  will." 

Lewie  Jenkins  died  shortly  aft;er  the  date  of  the  will  and 
before  the  execution  of  the  deed  next  mentioned. 

By  a  deed  dated  September  28th,  1847,  Llewellyn 
Jenkins  conveyed  all  his  interest  in  the  two  farms  of  Tyr~y^ 
wain  and  Pedola  to  Ann  Jenkins  and  her  heirs,  to  the  use  of 
Llewellyn  for  life,  with  remainder  to  the  use  of  the  said 
Ann  Jenkins  for  life,  with  remainder  to  the  Plaintiffs  as 
tenants  in  common  in  fee ;  but  if  either  should  die  without 
leaving  lawftd  issue  living  at  the  time  of  her  death,  her 
share  was  to  go  to  the  survivor. 

The  bill  stated  that  this  deed  was  an  election  by 
Llewellyn  to  take  against  the  will  of  Lewis.  The  Defen- 
dants alleged  that  Llewellyn  Jenkins  was  of  unsound  mind 
when  he  executed  the  deed;  but  there  was  strong  evidence 
to  the  contrary. 

Llewellyn  Jenkins  died  in  the  lifetime  of  the  widow  Ann 
Jenkinsj  intestate,  and  without  issue.  Ann  Jenkins  died  in 
November,  1858. 

The  Plaintifis  claimed,  under  the  deed  of  September  28th, 
1847,  all  the  interest  of  Llewellyn — ^viz.,  one  fourth  of  Tyr- 
y-wain  and  Pedola ;  and,  under  the  will  of  Lewis^  the  re- 
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mainder  of  Pedoh,  in  case  the  Defendant  WUUam  should 
elect  to  take  under  the  will  of  Lewis ;  or  if  he  should  elect 
to  take  against  the  will,  then  they  claimed  compensation 
out  of  the  one-fourth  of  Tyr^y-wain  devised  to  WiUiam, 

The  legal  estate  was  outstanding. 

The  bill  prayed  that  the  Defendant  William  Jentins 
might  be  ordered  to  elect  whether  to  take  under  or  against 
the  will  of  Letoisy  and  for  possession  of  Pedoloj  and  of 
one-fourth  of  Ttfr^-^ain^  and  for  an  account  of  past  rents. 


ArgumML         Mr.  JameSy  Q.C.,  and  Mr.  FreeUngy  for  the  Plaintifis  : — 

William  Jenkins  is  bound  to  elect  whether  he  will  take 
under  or  against  the  will  of  Lewis.  If  he  elects  to  take 
under  the  will,  he  must  allow  the  whole  of  Pedola  to  go  to 
us,  together  with  one-fourth  of  Tyr-y-wairiy  which  we  take 
by  conveyance  from  Llewellyn.  K  he  elects  against  the 
will  he  must  give  up  the  one-fourth  of  Tyr^y-wainy  which 
he  takes  under  the  will  as  compensation.  It  is  now  clearly 
settled,  that  a  case  of  election  may  be  raised  although  the 
testator  may  have  had  a  partial  interest  in  the  subject- 
matter  of  the  gift :  Padbury  v.  Clark  (a)y  Fitzsimons  v. 
Fitzsimons{b).  Here  there  is  the  special  circumstance  of 
£200  being  given  for  the  repairs  of  Tyr^-wainy  which  shows 
conclusively  that  the  testator  was  dealing  with  the  entirety 
of  the  farms. 

Mr.  Willcocky  Q.C.,  and  Mr.  Hobhotise,  for  the  De- 
fendants : — 

In  the  first  place,  we  have  a  coimter  case  of  election 

against  the  Plaintifis.     They  are  claiming  one-fourth  of. 

Tyr-y'-wain  by  conveyance  from  Llewellyn  in  opposition  to 

the  will,  and  they  must  give  this  up  if  they  insist  on  taking 

(a)  2  M.  &  G.  298.  (6)  28  Beav.  417. 
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Pedola  under  the  will.  The  hill  states  that  Llewellyn 
elected  to  take  against  the  will^  and  the  Plaintifis  claiming 
xuider  him  are  parties  to  that  election. 

But,  in  truth,  there  is  no  case  of  election  at  all.    The      Argummi. 
testator  had  property, — ^namely,  a  moiety  of  each  farm — 
sufficient  to  satisfy  the  words  of  the  will ;  and  that  being  so, 
there  is  no  election :  Rancliffe  v.  Parhyns{a)y  Dummer  v. 
Pitcher  {Jtt). 

[The  Vice-Chancelloe  mentioned  a  case  of  Chave  v. 
Chave  (for  which  see  note  at  page  713  in/.),  in  which  Sir  J. 
Zjeach  had  held  that  there  was  no  case  for  election,  on  the 
ground  that  the  testator  was  part  owner  of  the  property.] 

Mr.  James  in  reply. — ^The  subsequent  cases,  especially 
Padbury  v.  Clark  and  Fitzsimona  v.  Fitzsimonsy  must  be 
considered  as  oyerruling  Sir  J.  LeacKs  deosion. 


Vice-Chancelloe  Sir  W.  Page  Wood: —  MHwmJeriott. 

The  object  of  this  suit  is  to  compel  the  Defendant      J^sn**^^ 
William  Jenkins  to  elect  whether  to  take  under  or  against 
the  will  of  Lewis  Jenkinsj  who  died  in  1847. 

The  wiU  is  dated  on  the  27th  of  January,  1847,  at  which 
time  the  Defendant  William  Jenkins  was  entitled,  as  heir 
of  his  father  Rees  Jenkins j  to  one  fourth  of  the  farms  of 
Tyr^y-wain  and  Pedola^  Llewellyn  Jenkins  to  another  fourth, 
and  the  testator  to  the  remaining  moiety. 

Putting  aside  for  the  moment  the  question  of  election 
raised  in  the  suit,  and  assuming  the  will  to  operate  upon 
what  the  testator  actually  possessed,  the  result  would  be    * 
this  : — WiUiam  would  take  one-fourth  of  2yr-y-wain  under 

(a)  6  Dow,  149.  (()  2  My.  &  K.  262,  274. 
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1862.  the  will,  and  another  fourth  as  his  own ;  EKzabeth  would 
take  one-fourth  under  the  will,  and  the  remaining  fourth 
would  go  to  Llewellyn  or  his  assigns.  With  respect  to 
Pedoloj  the  PlaintiflFs  would  take  a  moiety  under  the  will. 
William  would  have  one-fourth  as  his  own,  and  the  remain- 
ing fourth,  would  belong  to  Llewellyn  and  his  assigns. 
Lletoellyn^s  interest  has  passed  to  the  Plaintiffs  under  a 
deed  dated  the  28th  of  September,  1847,  which,  of  course, 
I  must  treat  as  a  valid  instrument,  no  attempt  having  been 
made  to  set  it  aside.  I  should  add,  that  this  interest  passed 
to  the  Plaintiffs  free  from  any  question  of  election  as 
against  Llewellyn^  inasmuch  as  the  life  interest  given  to 
Llewellyn  by  the  will  failed  by  his  death  in  the  lifetime  of 
the  previous  tenant  for  life,  and  Llewellyn,  consequently, 
took  nothing  under  the  will.  The  mere  fact  that  the 
Plaintiffs  are  assignees  of  Llewellyn,  whose  property  the 
testator  attempted  to  deal  with,  does  not  in  any  way  put 
the  Plaintiffs  to  election  as  regards  an  interest  given 
by  the  will,  not  to  Llewellyn,  but  to  themselves. 

The  effect,  therefore,  of  the  will  and  the  deed,  apart 
from  the  question  of  election  which  is  raised  against  the 
Defendant  William,  would  be,  that  the  Plaintiffs  would 
take  three-fourths  otPedola  and  one-fourth  of  Tyr-y^wain ; 
William  would  take  one-fourth  of  Pedola  and  a  moiety  of 
Tyr-y^wain ;  and  Elizabeth  would  take  one-fourth  of  Tyr-y- 
wain.  If,  on  the  other  hand,  William  is  bound  to  elect, 
and  should  elect  to  take  under  the  will,  the  whole  of  Pedola 
must  pass  to  the  Plaintiffs,  in  addition  to  their  fourth  of 
Tyr^y-wain. 

The  question  of  election  raised  by  the  bill  depends  upon 
this  question  of  construction — ^whether  the  testator  has 
used  words  which  must  be  read  as  intended  to  pass 
the  entirety  of  Pedola,  or  whether,  having  regard  to  the 
fact  that  he  was  only  entitled  to  a  moiety,  the  devise  can 
be  construed  as  a  gift  only  of  such  interest  as  he  had. 
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The  difficulty  of  sostaining  a  case  of  election  is  always 
mach  greater  where  the  testator  has  a  partial  interest  in 
the  property  dealt  with,  than  where  he  purports  to  devise 
an  estate  in  which  he  has  no  interest  at  all.  Where  the 
testator  has  some  interest,  the  Court  will  lean  as  far  as 
possible  to  a  construction  which  would  make  him  deal 
only  with  that  to  which  he  was  entitled.  The  testator 
being  entitled  to  a  moiely  of  Pedoloj  it  is  reasonable  to 
read  his  will,  if  the  language  will  in  any  way  admit  of  it, 
as  a  disposition  only  of  the  moietj  which  belonged  to^him ; 
and  I  haye  felt  some  difficulty  on  this  point,  in  consequence 
of  a  decision  of  Sir  J,  Leaehy  in  an  unreported  case  of 
Chave  V.  Chave  (a),  in  which  I  was  counsel.  I  remember,  how- 


1862. 
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K  (a)  Chayb  ».  Chave. 
(/2oai,  May  17,  1880.) 
Richard  Chave  the  elder, 
upon  the  marriage  of  his  son 
Richard  Chave  the  younger, 
in  1803,  concnrred  in  settling, 
by  indentures  bearing  date  in 
that  year,  a  moiety  of  certain 
measaages,  lands,  and  tenements 
called  Shepherd's^  Reed's^  Hur^ 
ford's^  and  Clotworihy^e^  to  the  use 
of  himself  for  life,  with  remainder 
to  the  use  of  Richard  Chave  the 
younger  for  life,  with  remainder 
to  trustees  for  a  term  of  years, 
to  secure  a  jointure  of  £100  per 
annum  to  the  intended  wife,  with 
remainder  to  the  use  of  the 
children  of  the  marriage,  in  such 
manner  as  the  husband  should 
appoint ;  and  in  default  of  such 
appointment,  in  such  manner, 
proportions,  &c.,  as  the  wife 
should  appoint.  Some  time  after 
this  settlement,  Richard  Chave 
the  elder  purchased  the  other 
moiety  of  the  estates  called  Shep- 
VOL.  IT.  A 


herd^s^  Reed*8,  Hurford's^  and 
Clotworihy%  and  took  a  convey- 
ance of  tiiem  to  himself  in  fee 
simple.  Richard  Chave  the 
younger  died  in  the  lifetime  of 
his  father,  leaving  his  widow  and 
two  children,  Richard  Chave 
and  Mary  Cook^  Defendants  in 
the  present  suit,  him  surriving. 
Richard  Chave  the  elder,  by  his 
will,  bearing  date  in  the  year 
1826,  deyised  all  his  messuages, 
lands,  farms,  and  tenements, 
called  Shepherd's^  Reed's^  Hur- 
ford's^  Clotworthy\  Halsford^ 
Prime  Mead,  and  Noble  Hind- 
come,  of  all  which  the  testator 
declared  that  he  was  seised  in 
fee  simple ;  and  all  his  mes- 
suages, farm,  and  lands  called 
Fen,  situate  in  the  seyeral 
parishes  of  HaWerton  and  Chief 
Linman,  to  the  use  of  his  wife 
Elizabeth  Chave  (one  of  the 
Plaintifis)  for  her  life,  she  keep- 
ing the  same  and  the  buildings 
thereon  respectiyely  in  good  re- 
A  A 
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ever,  that  I  felt  some  doubts  about  the  judgment  at  the  time ; 
and  I  confess  that  it  appears  to  me  now  to  be  not  onljques- 


Jxukins. 
Judgment 


pair  and  insured  against  fire ; 
with  remainder,  as  to  Shepherd\ 
Reed's^  Hur/orcTs^  Clotworihy'8, 
and  Hahford^  to  the  use  of 
trustees  for  500  years,  with 
remainder  to  the  use  of  John 
Cowlen  in  fee,  in  trust  for  John 
Chave  (the  other  Plaintiff)  in 
fee.  And  the  trust  of  the  term 
of  500  years  was  deckred^to 
be  for  the  purpose  of  raising 
^400  for  the  benefit  of  Mary 
Cook  after  the  death  of  Elizabeth 
Chave ;  and  a  power  of  distress 
was  given  to  Mary  Cook  on  the 
premises  comprised  in  the  term. 
The  testator  gave  other  benefits  by 
his  will  to  Mary  Cooky  and  also  cer- 
tain freehold  estates  to  the  Defen- 
dant Richard  Chave^  her  brother. 

The  bill  was  filed  to  carry  into 
execution  the  trusts  of  the  will, 
and  also  to  raise  the  question 
whether  the  Defendants  Richard 
Chave  and  Mary  Cook  were 
not  bound  to  elect  between  the 
benefits  provided  for  them  by 
the  settlement  and  by  the  will, 
upon  the  ground  that  the  testator 
had  indicated  a  sufficient  inten- 
tion to  pass  the  whole  of  the 
premises,  including  the  settled 
moiety,  and  not  only  the  moiety 
of  which  he  was  seised  in  fee. 

The  answers  stated  that  the 
mother  of  the  Defendants, 
Richard  Chatte  and  Mary  Cook^ 
had  appointed  the  settled  moiety 
to  the  use  of  the  Defendant  AtcA- 
ard  Chave  in  fee,  charged  with 
£200,  to  be  paid  to  Mary  Cook. 


Mr.  Bickersieih  and  Mr. 
for  the  Flaintifis  :^ 


Wood 


The  testator  devises  the  es- 
tates, a  moiety  of  which  was 
comprised  in  the  settlement,  to- 
gether with  other  estates,  of  the 
entirety  of  which  he  was  seised 
in  fee,  and  applies  the  same  de- 
scription to  the  whole, — namely, 
^^  of  all  of  which  I  am  seised  in 
fee  simple.**  The  settlement  was 
made  more  than  twenty  years 
before  the  date  of  his  will ;  and 
by  the  settlement  he  was  in  pos- 
session of  one  moiety  as  tenant 
for  life ;  so  that,  having  the  whole 
in  his  own  occupation,  he  may 
naturally  have  forgotten  the  set- 
tlement, and  supposed  that  he 
was  entitled  to  the  entirety  in 
fee.  The  direction  to  his  widow 
to  repair  and  insure  the  buildings 
on  all  the  premises,  clearly  im- 
plies the  testator^s  intention  of 
passing  the  entirety  (^Birmingham 
V.  Kirwan,  2  Sch.  &  Lef.  444). 
Lord  Eldon  has  observed,  that  it 
is  difficult  to  establish  a  case  of 
election  where  the  party  is  enti- 
tled to  any  disposable  interest  in 
the  premises ;  but  the  case  of 
Blake  v.  Bu7tbury,  4  B.  C.  C.  21, 
is  a  strong  decision  on  the  point 
of  election,  notwithstanding  the 
actual  fee  simple  of  the  estate 
was  vested  in  the  testator,  sub- 
ject to  a  charge  created  by  a  set- 
tlement, of  which  very  settlement 
he  takes  express  notice  in  bis 
will.  The  reasoning  of  Sir  W. 
Grant  in  Welby  v.  Welby,  2  Ves, 
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tionable  on  principle,  but  inconsistent  with  the  later  aatho- 
ri  ties.  The  testator  in  that  case  had  settled  a  moiety  of  certain 
houses  and  lands,  subject  to  a  life  interest  reserved  to  him- 
self, upon  his  son  and  the  issue  of  his  marriage.  Having 
afterwards  purchased  the  fee-simple  of  the  other  moiety, 
he  devised  the  houses  and  lands,  together  with  other  pro- 
perty, upon  trusts  for  the  benefit  of  the  children  of  his 
son  (the  son  himself  having  died  in  the  testator's  Ufetime;. 
This  raised  the  question,  whether  those  children  were  put 
to  their  election  between  the  will  and  the  settlement,  or 
whether  the  devise  ought  to  be  read  as  intended  to  apply 
only  to  the  moiety  to  which  the  testator  was  absolutely 
entitled.     Sir  «7.  Leachy  without  hearing  the  defence,  held 

&  B.  187,  as  to  the  Sapperton 
estate,  in  which  the  testator  had 
a  reversion  in  fee,  is  particularly 
applicable  to  the  principal  case. 
It  was  disposed  of,  together  with 
other  estates,  as  is  the  case  here, 
over  which  the  testator  had  an 
absolate  control,  and  that  was 
remarked  upon  as  one  of  the 
circumstances  evidencing  the  in- 
tention. The  term  of  500  years, 
also,  is  here  created  for  the  pur- 
pose of  raising  £400  out  of  the 
premises  in  question,  for  the 
benefit  of  Mary  Cook^  who,  if  she 
be  not  put  to  her  election,  is 
entitled  to  a  considerable  interest 
already  by  the  settlement;  and  a 
power  of  distress  is  given  her,  a 
circumstance  which  has  been 
considered  as  evidence  of  an  in- 
tention to  exclude  dower.  It  is 
remarkable,  also,  that  in  the  set- 
tlement of  his  property,  the 
testator  devises  other  real  estates 
to  his  heir,  and  not  those  to  a 
moiety  of  which  he  was  already 
entitled ;  but  the  direction  as  to 

A  ▲ 
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the  repairs  is,  we  consider,  of 
itself  a  decisive  proof  of  the  tes- 
tator's intention,  of  which  the 
other  circumstances  are  corrobo- 
rative. 

Mr.  TXnney  and  Mr.  Sandys 
for  the  Defendants,  Richard  Chave 
and  Mary  Cook,  were  stopped  by 
the  Court. 

Master  ov  Tms  Bolls  Sib  J. 
Lbach  : — 

I  do  not  consider  this  to  be  a 
case  of  election.  The  direction 
as  to  repairs  would  be  of  con- 
siderable weight,  if  confined  to 
the  settled  premises;  but  it  is 
applied  to  the  property  generally ; 
and  I  think,  that,  reddendo  sin- 
gula singulis,  it  must  be  con- 
sidered as  a  durection  to  repair 
the  premises,  to  the  entirety  of 
which  the  testator  was  entitled. 

The  usual  decree  was  taken  for 
establishing  the  will.     The  costs 
of  all  the  parties  to  be  paid  out  of 
the  personal  estate. 
a2 
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Judgment. 
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that  there  was  no  case  of  election,  and  considered  that  a 
direction  to  repair,  which  in  terms  extended  to  the  whole 
subject  of  devise,  might  be  read  reddendo  singola  singolis, 
as  applying  onlj  to  the  otiier  premises  included  in  the 
deyise,  the  entirety  of  which  belonged  to  tiie  testator. 

The  decision  always  struck  me  as  a  very  strong  one, 
the  direction  to  repair  being  in  terms  applied  to  the  whole 
property  which  was  the  subject  of  devise,  and  being  by 
Sir  J.  LeacKs  decision  reduced  to  a  nullity  with  respect 
to  the  testator^s  moiety  of  the  land  comprised  in  the  settle- 
ment. 


More  recent  authorities  have  gone  fiirther  in  tiie  opposite 
direction.  In  Parbury  v.  Clark  there  was  a  direction 
to  repair,  and  Lord  CotUnham  held  that  circumstance, 
coupled  witii  the  fact  that  the  testator  by  an  independent 
clause  showed  that  he  knew  how  to  deal  correctiy  with 
property  of  which  he  was  only  part  owner,  sufficient  to 
raise  a  question  of  election. 

The  case  of  FUzsimons  v.  Fitzmnona  before  the 
Master  of  the  Bolls  is  still  stronger ;  because  there  was 
nothing  more  in  that  case  than  a  simple  gift  of  ^^my 
messuage  and  estate  at  Oooae  Green^^  the  testator  being  in 
fact  entitied  only  to  a  moiety.  It  was  held,  nevertheless, 
that  the  claimants  of  the  other  moiety  were  put  to  their 
election.  In  the  case  before  me,  the  testator,  being  entitied 
to  a  moiety  of  Thfr-y-wain  and  Pedoloy  by  his  will  devisee 
and  bequeaths  all  his  real  and  personal  property  to  his 
wife  during  widowhood,  with  remainder  to  Llewellyn  Jenkins 
for  life,  and  proceeds  thus : — ^^  From  and  after  his  decease 
I  give,  devise,  and  bequeath  my  property  in  manner  follow- 
ing, that  is  to  say — Aa  to  my  farm  called  Tyr-y^ootn,  I 
give  and  devise  the  same  unto  and  between  my  nephew 
William  Jenkins  and  my  niece  Elizabeth  Jenkine  and  their 
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several  heirs  and  assigns  for  everi  as  tenants  in  common ;" 
and  this  is  followed  by  a  ^ft  over  to  the  survivor  in  the 
event  of  either  dying  without  issue. 

So  far  the  case  would  be  clearly  within  the  decision  at      Judgment 
the  Bolls,  there  being  a  gift  of  an  estate  without    the 
slightest  reference    to  the  &ct  that  the  interest  of  the 
testator  was  only  an  undivided  moiety. 

The  next  clause  greatly  strengthens  the  construction  for 
which  the  Plaintiffs  contend.  It  is  a  gift  to  William  and 
Elizabeth  of  a  sum  of  money  towards  rebuilding  and  re- 
pairing the  premises  at  Tyr^-wain ;  and  though  it  is  true 
there  is  no  similar  provision  as  to  PedolOf  it  is  difficult  to 
deal  differently  with  the  two  devises. 

Williamj  one  of  the  devisees  of  Tyr-y^wain^  was  himself 
entitled  to  a  quarter  of  the  estate ;  while  Elizabeth  had  no 
interest  in  it  at  all ;  yet  the  testator,  without  making  the 
least  distinction  between  them,  devises  the  estate  to  them 
in  moieties,  and  gives  them  a  sum  of  money  to  lay  out 
upon  property,  of  which  one  quarter  was  in  WilUam  and 
another  quarter  outstanding  in  Llewellyn. 

If  Tyr^-wain  had  been  the  subject  as  to  which  the  ques- 
tion of  election  was  raised,  I  think  even  Sir  J.  Leaeh  would 
have  considered  such  a  direction  for  repairs  as  I  find  here, 
conclusive  in  favour  of  the  construction  that  the  testator 
meant  to  dispose  of  the  one  entire  estate  knovm  as  the  farm 
of  Tyr-y-^ain, 

If  that  be  the  sound  conclusion,  I  think  it  is  impossible 
to  give  a  different  construction  to  the  devise  of  Pedolay 
which  is  precisely  the  same  in  form,  except  that  it  is  not 
followed  by  the  direction  to  repair. 

Some  stress  was  laid  on  the  intimation  of  the  testator^s 
desire  to  dispose  of  his  own  property :  but  this  amounts  to 
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1862.        veiy  little ;  for  no  testator  can  be  presumed  to   intend 
wilfully  and  knowingly  to  dispose  of  that  which  is  not  his. 

I  hold,  therefore,  that  the  Defendant  William  is  put  to 
his  election;  and  it  becomes  unnecessaiy  to  discuss 
the  question  which  was  raised  as  to  the  Statute  of 
Limitations. 


Jmdgmeni. 


AM>.21f(,24(«. 

JmitSie&m — 
Fvrag/n  Firm 


MAUNDER  V.  LLOYD. 

At  and  prior  to  the  Ist  of  Januaiy,  1855,  Edward  Lloyd 
~—^mmu^  was  carrying  on  business  at  Liverpool  nnder  the  firm  of 
X, .  >«ti<i«>t     Edward  Lloyd  ^  Co. 

in  Engltmdf  and 
the  sole  mem- 
ber of  a  lAver-       On  the  1st  of  January^  1855,  an  agreement  was  entered 

entered  into  a  i^^to  between  the  Said  Edward  Lloydy  William  Lloydy  and 

with°S'and(7  «^**^*^    GoetjenSj  to  carry  on  business  in  partnership  at 

rasidents  in  Port^fi-Princey  in  Haytu  This  agreement  provided  that  the 

bnainess  to  be  partnership  should  be  carried  on  at  Portravr-Prince  under 

Ha^    The  t^®  ^^m  of  Edward  Lhyd  Sf   Co. ;  that   Edioard  Lloyd 

f^Swuhe™  ^  ^^*  ^^  Liverpool  were  to  have  certain  shares  of  profits 

agenu  of  the  and  commission  for  their  management  of  sales,  acceptances, 

B.  was  ad-  and  payments  on  account  of  the  Haytian  firm;  that,  on 
™rtner^n*the  *^®  death  of  any  of   the  partners,  the  last  half-yearly 

J^^Pfol  firm,  balance-sheet  was  to  be  taken  as  a  basis  for  a  final  settle- 

C.  died,  and  the 

winding-up  of  ment  of  accouut ;  and  that  copies  of  the  day-book  and  cash- 
firm  was  com-  book  should  be  periodically  transmitted  to  Edward  Lloyd 
Slfn..^to     inl^verpool 

A.uidB,  Then 

A,  died,  leanog  B.  sole  sunriror  in  each  firm.  B,  and  the  HoffHtm  legal  representatlTea  of  C 
engaged  in  cruM  suits  in  ffajfti^  in  which  certain  settled  accounts  were  established.  The  iepi»- 
sentative  of  ^.,  whose  assets  were  all  in  Enyland,  was  not  a  party  to  the  Sojftian  suit. 

ffeUt  on  a  bill  filed  by  the  administrator  of  C.  In  England,  that  there  was  jurisdiction  in  the 
Court  of  Chancery  to  wind  up  the  partnership  in  Bai/ti,  and  to  take  the  acoounta  of  that  firai 
and  of  the  agency  of  the  lAverpool  firm ;  and  decree  aecurdingly. 

Btld,  alao,  that  the  law  of  BajfH  was  to  regulate  the  transactions  of  the  Ba^dan  firm. 
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It  appeared  that  the  stipulation  as  to  copies  had  only 
been  partially  complied  with. 

In  1857  William  Lloyd  was  admitted  as  a  partner  in  the 
Liverpool  firm. 

On  the  17th  September,  1859,  Jti/ttM  Gaetjens  died  at 
Port^tt-Prince  intestate,  leaving  the  Defendant  Leonie 
Generis  his  widow,  and  several  children;  and  the  said 
Leonie  Gaetjens  was  shortly  afterwards  duly  constituted  the 
legal  personal  representative  of  Juliue  Gaetjensj  tfccbtdiiig  * 
to  the  law  of  Hayti, 

Julius  Gaetjens  was  a  native  of  Bremen^  not  an  English 
subject  or  domiciled  in  England^  and  had  resided  for  many 
years  up  to  his  death  in  Hayti.  Leonie  GaetjenSj  the  widow, 
was  a  native  of  Hayti^  domiciled  there.  William  Lloyd 
was  an  Englishman,  who  had  resided  in  Hayti  since  1841, 
and  was  still  resident  there. 

On  the  4th  of  April,  1860,  an  agreement  was  entered 
into  between  Edward  Lloyd,  William  Lloyd,  and  an 
attorney  duly  appointed  by  Leonie  Gaetjens  to  act  for  the 
succession  of  the  late  Julius  Gaetjens,  and  was  executed  at 
PortHiurPrince  by  William  Lloyd  on  behalf  of  himself 
and  his  brother,  and  by  the  attorney  for  the  widow. 

This  agreement  contained  clauses  to  the  following 
efiect : — 

1.  That  the  agreement  should  form  the  basis  for  the 
liquidation  of  the  affairs  of  the  Haytian  firm,  which  expired 
on  the  31st  December,  1859,  by  the  death  of  Julius  Gaet" 
jens  in  the  previous  September. 

2.  That  Edward  Lloyd  ^  Co,  should  conduct  the  wind- 
ing-up of  the  affairs  of  the  Haytian  firm  in  liquidation,  on 
payment  of  £5  per  cent,  commission  on  gross  sales  and 
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remittances  to  the  Liverpool  firm  from  the  1st  of  Janoaij, 
1860. 

5.  That  to  equalise  the  receipts  of  Edward  Lhydj 
William  Lhyd^  and  the  widow  GaetjenSj  from  the  17th 
September  to  the  31st  December,  Edward  Lloyd  should 
receive  18,348  dollars  and  £265  is.  4d.y  and  William 
Lloyd  £265  ^8,  4d. 

6.  That  within  a  month  100,000  dollars  should  be  paid 
to  each  of  the  parties  interested — viz.  Edward  Lloyd^ 
William  Lhydj  and  the  succession  of  the  late  Julius 
Gaetjens, 

11.  That  on  the  closing  of  any  account  figuring  in  the 
balance-sheet  drawn  on  the  31st  of  December,  1859,  and 
accepted  as  correct  by  all  parties  interested,  a  detailed 
statement  of  each  account  will  be  presented  to  Edward 
Lloydy  William  Lloydy  and  to  the  succession  of  the  late 
Julius  Gaetjens. 

12.  That  a  copy  of  the  balance-sheet  is  to  be  ftirnished 
to  each  of  the  above-mentioned  parties  every  six  months, 
closed  on  the  1st  of  January  and  the  1st  of  July  every 
year,  until  the  final  liquidation. 

On  May  16th,  1860,  Edward  Lloyd  died,  and  his  will 
was  proved  by  his  widow,  the  Defendant  Agnes  Lloyd, 

On  July  3rd,  1860,  letters  of  administration  to  Julius 
Gnetjens  were  granted  by  the  Court  of  Probate  to  the 
Plaintifi^,  as  the  attorney  ofLeonie  Gaetjens. 

The  business  of  the  JBaytian  firm  had  consisted  chiefly 
of  shipments  of  cofiee  and  mahogany,  the  latter  being  ob- 
tained from  forests  belonging  to  the  firm,  which  could  only 
be  advantageously  realised  by  continuing  the  trade  for 
some  years  after  the  dissolution  of  the  firm. 
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Proceedings  had  been  institated  in  the  courts  of  Hayti 
by  the  Defendant  WiUiam  Lloyd  against  Leanie  Gaetjena 
and  her  children,  under  the  agreement  of  April,  I860,  and 
also  on  behalf  of  Leonie  Gaetjena^  for  the  purpose  of  open- 
ing the  accounts  therein  referred  to  as  settled,  and  annulling 
the  agreement. 

The  bill  in  Chancery  was  filed  on  1st  of  March,  1861, 
and  prayed  for  accounts  of  the  Haytian  partnership,  and 
between  the  Haytian  and  Liverpool  firms,  and  that  the 
Haytian  partnership  might  be  wound  up. 

The  Chancery  proceedings  were  pleaded  by  the  widow 
Gaetjena  in  bar  of  the  Haytian  suit ;  and  on  the  14th  of 
June,  1861,  the  plea  was  overruled,  on  the  grounds  that  the 
agreement  of  April,  1860,  was  binding ;  that  by  the  part- 
nership articles  the  accounts  could  not  be  opened  beyond 
the  balance-sheet  preceding  the  death  of  Juliue  Gaetjena ; 
and  that  the  tribunals  of  Portrau-Prince  were  qualified  to 
take  cognisance  of  all  suits  relative  to  the  firm  of  Edward 
Lloyd  4r  Co.y  seeing  that  its  offices  and  the  centre  of  its 
operations  were  in  that  city. 

After  other  interlocutory  proceedings,  in  the  course  of 
which  the  balancensheet  of  July,  1859,  was  compared  with 
the  books,  the  Haytian  Court,  by  a  judgment  dated  the 
7th  of  December,  1861,  declared  that  the  said  balanqe- 
sheet  was  in  conformity  with  the  books. 
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SMernmU. 


Mr.   Giffardj  Q.C.,  and  Mr.  Archibald  Smithy  for  the     Argtment. 
Plaintifi*:— 

We  ask  for  an  account  of  all  the  dealings  between  the 
two  firms,  and  of  all  the  dealings  of  the  Haytian  firm  in- 
ter se,  with  leave  to  surcharge  and  falsify  settled  accounts, 
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but  not  otherwise  to  disturb  them.  The  only  defence  set 
up  is  the  pending  proceedings  in  Hayti,  but  those  pro- 
ceedings do  not  go  beyond  what  is  equivalent  to  bill  filed, 
and  plea  put  in  and  overruled :  there  is  no  decree ;  and  if 
there  were,  the  representative  of  Edward  Lloyd  is  not  a 
party  to  that  suit:  OsteU  v.  Le  Page{a)y  De  la  Viesea 
V.  Lvbbock(J>)j  Chambers  v.  Bicknell{c). 


Mr.  L.  Mackeson  for  Leotiie  Gnetjens. 

Mr.  Roltj  Q.C.,  and  Mr.  E.  E.  Kay^  for  the  Defendants 
WUUam  and  Agnes  Lloyd  :— 

The  main  object  of  this  suit  is  to  take  the  accounts  of  a 
firm  in  'JBaytiy  under  the  following  circumstances :  The 
sole  surviving  partner  of  that  firm,  who  is  also  by  an  irre- 
vocable agreement  appointed  sole  liquidator,  is  a  domiciled 
Haytiafiy  though  by  birth  an  Englishman ;  the  place  of 
business  is  in  HayH ;  all  the  property  of  the  firm  is  there, 
and  it  principally  consists  of  real  estate  there ;  all  the  books 
are  there ;  all  the  necessary  witnesses  are  resident  there ; 
all  evidence  concerning  the  dealings  and  transactions  of  the 
firm  must  be  brought  from  thence ;  all  questions  which  may 
arise  between  the  partners  must  be  decided  according  to 
Haytian  law,  and  we  have  no  evidence  whatever  as  to  what 
that  law  may  be.  The  contract  was  made  in  Hayiij  carried 
out  in  Haytij  and  the  business  is  now  in  course  of  being 
wound  up  under  the  supervision  of  the  proper  court  there. 
There  is  not  the  slightest  ground  for  surcharge  or  falsifica- 
.tion  of  the  accounts,  and  there  is  a  binding  agreement  that 
these  accounts  should  be  treated  as  settled  accounts.  The 
business  consists  principally  of  felling  and  bringing  to  the 
coast  the  mahogany  in  extensive  forests  in  the  mountains  of 


(a)  6  De  G.  &  Sm.  95 ;  S.  C,  2  D.  M.  &  G.  892. 
(6)  10  Sim,  629.  (c)  2  Hare,  686. 
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Haytij  which  can  only  be  done  when  the  rivers  are  swollen, 
and  will  take  many  years  of  carefiil  management  to  wind 
up  advantageously.  Even  if  there  had  been  no  proceedings 
in  HayH  this  would  not  be  a  proper  case  for  exercising  the 
jurisdiction  of  this  Court ;  at  the  most,  the  decree  cannot 
go  beyond  the  agency  accounts  between  the  JSaytian  and 
the  English  firms.  The  rest  is  in  every  respect  exclusively 
an  Haytian  matter.  Then  the  &ct,  that  the  whole  accounts 
are  in  course  of  being  taken  in  the  courts  of  Hayti  is 
sufficient  to  induce  this  Court  to  stay  its  hand  altogether,  on 
the  principle  of  The  Carron  Iron  Company  v.  McLaren  {a). 
This  Court,  moreover,  has  no  power  to  enforce  any  decree 
it  may  make,  and  there  is  no  evidence  as  to  what  the  law 
of  Hayti  is.  It  is  possible  that  the  representative  o{  Edward 
Lloyd  might  object  that  she  is  not  a  party  to  the  pro- 
ceedings in  Hayti;  but  she  has  not  taken  the  objection, 
and*  it  is  not  competent  for  the  representatives  of  Gaetjens 
to  make  it  a  ground  for  proceedings  here.  And  it  is  fur- 
ther to  be  considered,  that  the  Plaintiff,  claiming  to  be  a 
creditor  of  the  Haytian  firm,  cannot  sue  the  debtors  of  that 
firm,  viz.  the  Liverpool  house,  unless  collusion  is  alleged 
between  the  surviving  partners  in  Hayti  and  such  debtors ; 
and  there  is  no  such  averment  in  the  bill. 


1862. 
Mausdeb 

V. 

Llotd. 
Argumeiti. 


[They  also  cited  on  this  point  Norris  v.  Chambre8(b)y 
Hendrick  v.  Wbod(c)y  Kennedy  v.  Lord  CaesiUisid)^  Jones 
V.  Geddes(e)y  Story* s  Conflict  of  Laws  (/).] 

With  respect  to  the  agency  accounts,  as  to  which  alone 
there  is  any  shadow  of  ground  for  jurisdiction,  the  agree- 
ments between  the  parties  give  William  Lloyd  absolute  au- 
thority to  settle  them;   and,  though  it  may  be  said  he 


(a)  6  H.  L.  Cas.  416. 
{b)  29  Beav.  246,  253 ;  S. 
on  appeal,  9  W.  R.  794. 
(c)  9  W.  R.  688. 


C, 


((0  2  Swanst.  813. 
(«)  1  Ph."  724. 
(/)  Sect.  269. 
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represents  both  debtor  and  creditor,  bis  approval  of  the 
accounts  is  binding  on  the  Haytian  partners,  until  some 
evidence  is  given  to  impeach  them.  Here  there  is  no 
allegation  of  any  fraud,  and  no  ground  for  surcharging  and 
fSedsifying:  Chambers  v.  Croldvnn{a)y  Lawless  v.  Mans- 
field{h). 

The  Vice-Chancellor  asked  whether  it  was  desired, 
on  the  part  of  the  Plaintiff,  to  argue  that  the  agreement  of 
April,  1860,  was  not  to  be  governed  by  HayUan  lawt 

Mr.  Archibald  SmUh  declined  to  argue  the  point. 


Judgment       VicE-ChANCELLOR  SiR  W.  PaGE  WoOD  : — 

This  case  has  been  argued  with  much  learnings  on  the 
question  whether  this  Court  has  any  jurisdiction,  under 
the  circumstances,  to  take  the  accounts  of  a  partnership 
formed  under  a  contract  which  was  to  be  carried  into  effect 
in  Hayiu  But  when  I  look  at  the  nature  of  the  contract 
of  partnership,  and  the  constitution  of  the  firm,  it  is  im- 
possible to  doubt  that  some  relief  ought  to  be  granted 
here. 

The  circumstances  are  briefly  as  follows :  a  contract  was 
entered  into,  in  1854,  in  Liverpoolj  between  Edward  Llaydj 
William  Lloydy  and  Julius  Gaetjensy  to  become  partners  in 
a  business  to  be  carried  on  entirely  in  Hayti*  At  that 
time  Edward  Lloyd  alone  carried  on  business  in  Liverpool^ 
under  the  firm  of  Edward  Lloyd  ^  Co.  The  Haytian  firm 
adopted  the  same  style,  but  was  a  distinct  firm.  It  was 
part  of  the  contract  of  partnership  of  the  Haytian  firm  that 
Edward  Lhyd  Sf  Co,y  of  Liverpool^  should  be  their  agents 

(a)  6  Ves.  884 ;  S.  C,  9  Ves.  254.         (6)  1  Dr.  &  War.  667* 
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in  this  coontiy.  A  doable  ground  of  account  arises  out  of 
this  arrangement^  Edward  Lloyd  being  liable  to  account 
as  an  agent  and  also  as  a  partner  of  the  Haytian  firm. 
In  the  year  1857  William  was  admitted  as  a  partner  in 
the  Liverpool  firm. 

In  1859  Julitis  Gaetjena  died,  and  Edward  and  William 
Lloyd  thereby  became  the  surviving  partners  of  the  -Hay- 
tian  firm,  being  also  the  only  members  of  the  Liverpool 
firm.  Edward  and  William  Lloyd  would,  therefore,  ac- 
cording to  our  law,  be  the  proper  persons  to  wind  up  the 
affairs  of  the  Haytian  firm ;  and  the  same  rale  seems  also  to 
be  adopted  by  the  Haytian  courts.  Consequently,  in 
settling  the  agency  accounts,  they  would,  in  fact,  be  ac- 
counting to  themselves ;  and  that  circumstance  must  have 
been  apparent  on  the  execution  of  the  agreement  of  1860, 
which  is  now  treated  by  all  parties,  as  it  was  considered  by 
the  Haytian  tribunals,  as  a  binding  arrangement. 

That  agreement  was  made  between  Edward  Lloydj 
WilUam  Lloydj  and  Louie  Gaetjene^  acting  for  the  su(v 
cession  of  Juliue  Gaetjene  in  Hayti.  It  recites  that  the 
Haytian  firm  expired  by  the  death  otJulitie  Gaetjene^  and 
provides  for  the  winding  up  of  its  affairs  in  liquidation,  as 
fix>m  the  1st  oi  January ^  1860,  by  the  Liverpool  firm  at  a 
commission  of  5  per  cent,  on  the  gross  sales  and  remittances. 
Then  follow  provisions  for  payments  to  be  made  on  account 
to  equalise  the  sums  drawn  by  the  difierent  partners,  the 
principal  payment  being  to  Edward  Lloyd,  The  11th 
clause  provides,  that,  on  the  closing  of  any  account  figur- 
ing in  the  balance-sheet  drawn  on  the  31st  of  December j 
1859,  and  accepted  as  correct  by  all  parties  interested,  a 
detailed  statement  of  each  account  will  be  presented  to  Edr 
ward  Lloydy  WUliam  Lloydj  and  to  the  succession  of  the  late 
JuUue  Gae^ene.  This  informs  us  of  two  things — ^first,  that 
the  balance-sheet  left  some  matters  not  finally  adjusted, 
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which  were  to  be  closed  and  wound  up ;  and  secondly,  that, 
subject  to  such  matters,  the  balance-sheet  was  accepted  bj 
all  parties  as  correct,  and  must  therefore  form  the  basis 
of  a  settled  account.  I  do  not  know  that  it  affects  the 
question  of  jurisdiction ;  but  it  is  to  be  observed,  that  the 
agreement  of  1860  gives  a  right  of  account  as  between  the 
persons  who  might  represent  Julias  Gaetjens  in  Hayti  and 
the  surviving  partners  who  make  themselves  agents  for  the 
purpose  of  the  liquidation.  In  this  state  of  circumstances 
two  classes  of  accounts  appear  to  be  required — ^first, 
accounts  of  the  Haytian  firm  during  the  Ufe  of  Julius 
GaetjenSy  and  also  of  the  same  firm  in  liquidation ;  and 
secondly — accounts  of  the  Liverpool  agency  with  the  origi- 
nal Haytian  firm,  and  also  with  that  firm  in  liquidation. 


It  is  contended,  that,  under  these  circumstances,  the  ex- 
clusive jurisdiction  is  in  the  courts  of  Hayti.  I  agree  that 
the  contract  must  be  governed  by  the  law  ofHaytiy  the  case 
of  ITie  Carron  Iron  Company  v.  McLaren  having  settled 
that  the  law  to  regulate  the  transactions  of  a  partnership 
is  to  be  supplied  by  the  place  where  the  business  is  carried 
on.  In  this  view,  certain  proceedings  of  a  peculiar  character, 
which  were  commenced  in  Haytiy  may  be  found  very  useftil 
and  important  in  the  prosecution  of  this  suit.  It  appears, 
that  after  the  death  of  Edward  (which  occurred  very  soon 
after  the  execution  of  the  agreement  of  1860),  William 
Lloyd  having  thereby  become  liable  himself  to  account  to 
himself  in  another  character,  instituted  proceedings  calUng 
upon  the  representatives  of  Gaetjens  either  to  admit  or 
deny  the  validity  of  certain  accounts ;  and  certain  inter- 
locutory judgments  were  pronounced.  The  conclusive 
answer  to  the  argument  founded  upon  these  proceedings 
against  the  jurisdiction  of  this  Court  is,  that  it  is  not  alleg- 
ed that  Agnes  Lhydy  the  legal  personal  representative  of 
Edward  Lloydy  would  be  bound  by  anything  which  inight 
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be  done  in  that  Court.  I  cannot  assume  that  a  foreign 
Court  would  attempt  to  bind  persons  not  cited  before  it ; 
and,  indeed,  the  Common  Law  Courts  of  this  country  have 
refused  to  give  effect  to  a  final  judgment  of  a  foreign 
court,  where  it  has  appeared  that  parties  interested  were  not 
summoned  before  it.  It  cannot,  therefore,  be  suggested  that 
Agnes  Lloyd  would  be  bound  by  the  proceedings  in  Hayti, 
But  even  if  she  were  bound,  and  were  found  to  be  a 
debtor,  how  could  the  other  parties  in  Hayti  compel  her 
to  pay!  All  EdwarcTs  assets  are  in  England ;  and,  there- 
fore, it  is  impossible  that  any  effect  could  be  given  to  a  de- 
cree in  Hayti  for  payment  out  of  these  assets,  except  by  taking 
proceedings  here  upon  the  judgment  of  the  Haytian  court. 

Under  these  circumstances,  I  think  it  clear  that  such 
accounts  as  I  have  already  specified  ought  to  be  decreed. 

A  further  objection  was  taken,  that  a  creditor  of  a  firm 
cannot  sue  a  debtor  to  the  firm  when  there  are  surviving 
partners,  without  an  averment  of  collusion ;  but  it  is  im- 
possible to  yield  to  an  objection  of  this  technical  character 
in  a  case  where  the  same  person  is  both  the  debtor  and  the 
surviving  partner.  In  a  case  where  the  proper  person  to 
call  for  an  account  is  himself  the  accounting  party,  no 
averment  of  collusion  is  necessary  to  give  the  Court  juris- 
diction to  direct  an  account. 


1862. 


Judffmeni, 


iNQniRB  whether  the  Haytian  partnership  hu  heen  fully  wound 
up  under  the  agreement  of  the  4th  of  April,  1860 ;  and  if  not,  order 
it  to  be  wound  up.  In  the  winding  up  regard  to  be  had  to  the  law 
of  Hayti^  as  regulating  the  agreement  of  partnership  and  the  agree- 
ment of  1860. 

Direct  accounts, — 

1.  Of  the  Haytian  partnership  up  to  the  death  of  Chetfens ; 

2.  Of  the  same  firm  in  liquidation  since  the  death  of  Oaetjens; 

3.  Of  the  agency  transactions  between  the  Haytian  and  Liverpool 
firms; 

4.  Of  the  agency  transactions  pending  the  liquidation. 
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1862.  In  taking  these  aceonnts,  regard  to  be  had  to  the  articles  of  part- 
nership and  the  agreement  of  April,  1860.  No  settled  accounts  to 
be  disturbed ;  but  no  allowance  by  WiUiam  Uoydy  on  behalf  of  the 
HctyHan  firm,  of  the  accounts  of  the  Liverpool  firm  after  WUUam 
Lloyd  became  a  partner  in  the  Liverpool  firm,  is  to  be  treated  as 
a  settled  account. 

Liberty  to  aU  parties  to  apply  to  the  Judge  in  Chambers  to  adopt 
any  accounts  or  other  proceedings  which  may  be  or  have  been  taken 
before  the  Chamber  of  Commerce  in  Hayti, 

Acyonm  further  consideration. 


J/tmitef. 


JNTowmJer  7rt.  f'^  4^rS        MASSEY  V.  MASSEY. 

— fVactioe—     1  HIS  wa3  a  suit  fof  the  administration  of  the  estate  of 
WMM   4/aicft.  Q^Q^g^  Moisey^  the  testator,  who  died  on  September  10th, 

In  order  to  ob-  i  q  i;a 
tainaninquiiy,  ^^^^' 
with  A  view  to 

a  decree  for  The  testator,  for  some  time  before  his  death,  had  carried 

wUfoldefaalt  '  -i.  .  .  A 

ataftitare        on   busmess  as    an   innkeeper,   omnibus  propnetor,   and 
Boitrthe  Plain-  postmaster ;  and  by  his  will,  dated  January  17th,  1849, 

tiff  most  rest      after  directing  payment  of  his  debts,  fxineral,  and  testar 
npon  one  or  o   r  ./         ^  77 

more  apedfic  mentaiy  expenses  by  his  executors  aft»r  named,  out  of  his 
The  oiMerra-  general  personal  estate,  devised  and  bequeathed  all  his  real 
C^rtl^f2*D^M'  *"^^  personal  estate  to  the  Defendants  Lambert  and  ifi&w, 
a  298)  were  and  to  Henry  Thornton^  upon  trust  to  pay  the  rents  of 
let  in  general  the  real  estate  to  his  widow  (the  Defendant  Margaret 
de^L^but  to  -3f(M#«y),  for  life,  with  remainders  over  among  his  children, 
"•^JIJU  ^  and  to  get  in  and  convert  the  personal  estate,  and  satisfy 
gations  impei^  all  such  debts  88  should  be  owing  by  him  at  his  decease, 
aTthe  ^hairing.  <^d  invest  the  Surplus  and  pay  the  dividends  into  the 

Therefore, 
where  a  widow  and  execntrix,  who  waa  empowered  by  will  to  cany  on  ieatator's  trade,  did  so  for 
a  short  time,  and  her  oo-executore,  in  anawer  to  an  allegation  that  the  book  debta  had  not  been 
got  in,  stated  that  the  widow  had  got  in  some,  that  they  believed  the  rsst  were  bad,  bnt  that 
they  had  taken  no  steps  themaelyes  to  reooyer  any  i^HM^  that  a  solllcient  case  was  not  wm^ 
to  jostity  any  inquiry  as  to  wilful  defaolt 
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proper  hands  of  testator^s  said  wife  Margaret^  for  the 
maintenance  of  herself,  and  maintenance  and  snpport  and 
education  of  all  his  children  during  her  life ;  and  after  her 
decease,  then  upon  certain  trusts  for  the  benefit  of  the 
children.  And  the  testator  thereby  declared,  that,  not- 
withstanding the  trusts  thereinbefore  declared  and  ex- 
pressed were  for  the  sale  of  his  said  personal  estate  and 
effects  forthwith  after  his  decease,  yet  it  was  his  will  and 
mind  that  in  case  his  said  wife  should  be  desirous  of  con- 
tinuing the  trade  or  business  of  an  innkeeper  and  omnibus 
proprietress  and  postmistress  in  the  dwelling-house  occu- 
pied by  him,  and  in  the  manner  in  which  he  then  carried 
on  the  same  respectively,  it  should  be  lawftd  for  his  said 
wife  so  to  do.  And  for  the  purpose  of  enabling  her  to 
cany  on,  manage,  and  conduct  the  said  trade  and  business, 
he  directed  that  she  should,  during  the  period  of  her  cany- 
ing  on  the  same,  have  the  entire  use,  disposal,  and  manage- 
ment of  his  household  goods  and  furniture,  plate,  linen, 
china,  books,  pictures,  wines,  spirits,  and  spirituous  liquors, 
horses,  carriages,  omnibuses,  and  other  vehicles,  stock  in 
trade  and  effects  whatsoever,  which  should  be  in  and  about 
his  dwelling-house,  or  which  should  be  due  or  belonging  to 
him  in  his  said  trade  or  business  at  the  time  of  his  decease^ 
without  being  answerable  or  accountable  for  any  loss  or 
diminution  in  the  value  thereof,  except  as  thereinafter 
mentioned ;  but  in  case  his  said  wife  should  refuse  to  carry 
on  his  said  business  in  the  dwelling-house  then  occupied  by 
him,  then  he  directed  that  she  his  said  wife  should  have 
the  use  and  enjoyment  of  such  part  of  his  said  household 
effects  as  she  (with  the  consent  and  approbation  of  his 
said  trustees  or  trustee  for  the  time  being)  might  select, 
for  and  during  the  term  of  her  natural  life,  for  the  pur- 
pose of  ftimishing  a  comfortable  dwelling-house  for  the 
residence  of  herself  and  of  his  children,  until  the  youngest 
of  such  children  for  the  time  being  should  attain  the  age 
VOL.  II.  .         B  B  B 
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of  twenty-one  years.  And  he  directed  his  executors,  as 
soon  as  conveniently  might  be  after  his  decease,  to  take 
a  full  and  correct  inventory  and  valuation  of  all  and 
singular  his  said  household  goods,  furniture,  and  effects, 
or  of  so  much  and  such  part  thereof  as  she  might  se- 
lect as  aforesaid,  as  the  case  might  be;  and  that  she 
should  sign  the  same,  to  the  intent  that  no  diminution 
might  be  made  in  the  value  thereof,  accidents  and  reason- 
able wear  and  natural  causes  only  excepted,  yet,  never- 
theless, with  foil  power  for  his  said  wife  to  sell,  dispose 
of,  alter,  vary,  and  change  the  same  as  she  might  think 
proper,  so  that  the  value  thereof  was  not  reduced,  except 
as  aforesaid,  and  in  the  natural  course  of  business ;  and 
from  and  immediately  after  his  said  wife '  should  have  so 
made  her  selection  as  aforesaid,  in  the  event  of  her  de- 
clining to  carry  on  and  conduct  his  said  business,  then  he 
directed  that  the  goodwill  of  his  said  trade,  and  the'capital, 
credit,  stock,  and  effects  which  should  be  then  in,  due,  or 
belonging  to  his  said  trade,  together  with  all  such  part 
of  his  said  household  goods  and  furniture,  plate,  linen, 
china,  and  other  effects,  as  should  remain  afler  such  selec- 
tion as  aforesaid,  should  be  forthwith  sold,  disposed  of,  and 
converted  into  money  by  his  said  trustees  or  trustee ;  and 
the  moneys  which  should  arise  by  such  sale,  disposition, 
and  conversion,  as  the  case  might  be,  should  be  held  by 
them  or  him  upon  the  like  trusts  as  were  thereinbefeore 
expressed  and  declared  of  and  concerning  his  residoaiy 
personal  estate,  and  the  stocks,  funds,  and  'securities  in 
which  the  same  should  or  might  be  invested,  and  the 
interest,  dividends,  and  annual  produce  thereof,  or  as  near 
thereto  as  circumstances  would  permit;  and  from  and 
immediately  after  the  decease  of  his  said  wife,  then  he 
directed  that  the  goodwill  of  his  said  trade,  and  the  capital, 
credit,  stock,  and  effects  which  should  be  then  in,  due,  or 
belonging  to  the  same,  in  the  event  of  her  carrying  on 
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the  same  under  the  powers  thereinbefore  contained|  toge^ 
ther  with  aU  such  household  goods  and  furniture^  plate, 
linen,  china,  books,  pictures,  and  household  effects  as  she 
should  have  selected  for  her  use  as  aforesaid,  should  be  sold 
and  converted  into  money,  under  the  powers  and  upon  the 
trusts  aforesaid.  And  the  testator  appointed  his  widow,^ 
and  the  said  Lamberty  Mxlns^  and  Thomtonj  executrix  and 
eiecutors  of  his  will. 

The  will  was  proved  on  October  25th,  1850,  by  the 
widow,  Lamberty  and  Milns. 

The  bill  alleged  that  the  Defendants  Lctmbert  and 
Milna  alone  acted  in  the  administration  ;  that  they  realised 
portions  of  the  estate  at  a  loss,  and  neglected  to  get  in 
other  portions  thereof  which  might  and  ought  to  have  been 
got  in ;  that  five  or  six  years  after  the  testator^s  death  they 
advanced  out  of  the  residue  a  sum  of  £850  to  the  widow, 
on  the  security  of  a  policy  on  her  life ;  that  the  book-debts 
of  the  trade,  at  the  testator^s  death,  were  good,  and  might 
have  been  aU  recovered,  and  that  none  of  them  were  got  in 
by  Lambert  and  Milns ;  that  they  wholly  neglected  to  get 
in  the  same ;  and  that  by  reason  thereof  the  same  had  been 
wholly  lost  to  the  estate. 

The  bill  prayed  administration,  and  that  the  Defendants 
might  be  charged  with  wilful  default,  and  might  make 
good  the  advance  of  £850 ;  and  for  other  relief. 

The  Defendants  Lambert  and  Milnsy  by  their  original 
answer,  stated  that  the  furniture  and  stock  in  trade  were 
sold  by  the  widow  and  themselves  on  November  14th,  1850, 
for  £1,715  18«.  6d.y  and  the  goodwill  for  £49  I85.  6(f., 
and  made  the  following  statement  as  to  the  book  debts : — 

'^  We  have  been  informed  by  the  Defendant  Margaret 
Maeseyy  and  believe  it  to  be  true,  but  we  cannot  further  or 
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otherwise  set  fbrtli  the  same,  that  there  were  book  debts  due 
to  the  testator  at  the  time  of  his  death ;  but  we  cannot  set 
forth,  as  to  belief  or  otherwise,  whether  the  same  did  or  did 
not  amotmt  to  £300,  or  to  anj  other  and  what  sum.  The 
said  book  debts  were  dae  in  respect  of  the  testator's  trade 
,  or  business  of  an  inu-keeper,  omnibus  proprietor,  and  pest- 
master,  which  was  by  the  will  authorised  to  be  carried  on 
by  his  widow,  the  said  Margaret  Massej/j  and  which  busi* 
ness  was  in  fact  carried  on  by  her  for  a  short  time  after  the 
testator's  death.  The  said  book  debts  were  not^  nor  was 
any  of  them,  received  or  got  in  by  us  or  either  of  us,  but 
we  have  been  informed  by  the  said  Margaret  Maaaey^  and 
We  believe  it  to  be  true,  however  we  cannot  further  or 
otherwise  set  forth  the  same,  that  such  debts,  or  some  of 
them,  were  received  or  got  in  by  her  the  said  Margaret 
Maaseyy  but  we  have  no  information  respecting  the  par- 
ticulars of  such  aforesaid  debts  or  any  of  them ;  and  save 
as  herein  appears,  we  cannot  set  forth  as  to  our  information, 
belief,  or  otherwise,  whether  the  same  debts  or  any  or 
which  of  them,  or  to  what  amount,  have  or  not  been  re- 
ceived or  got  in,  or  when  or  by  whom." 

By  their  answer  to  the  amended  bill  the  same  Defendants 
denied  that  they  had  realised  any  portion  of  the  estate  at 
a  loss,  or  that  they  had  neglected  to  get  in  any  part  thereof; 
and,  after  repeating  the  former  statement  as  to  book  debts, 
stated  that  they  could  not  ftirther  set  forth  whether  any  of 
the  book  debts  were  good,  or  might  not  have  been  recovered 
by  reasonable  or  ordinary  diligence  or  otherwise,  and  sub- 
mitted that  tmder  the  provisions  of  the  will  (so  far  as 
respected  the  rights  of  the  persons  beneficially  interested), 
the  right  of  getting  in  such  debts,  and  the  duty  of  exercising 
any  care  or  diligence  in  respect  thereof,  attached  to  Margaret 
Maeeey  alone ;  ^*  and,  speaking  according  to  the  best  of  our 
information  and  belief,  we  say  that  she  did  get  in  such 
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debts,  or  some  of  them ;  and  that  such,  if  anjy  of  them  as  1B62. 

were  not  m  fact  gotten  in,  were  due  from  parties  who  were  Mambt 

not  able  to  pay  them ;"  and  they  admitted  that  they  had  MAaur. 
taken  no  steps  to  recover  or  get  in  the  same. 


Mr.  Willeock,  Q.C.,  and  Mr.  Everitt,  for  the  Plaintiffs :—      ^^y*^ 

The  will  gives  no  power  to  the  executors  to  make  ad- 
vances to  the  widow.  They  must,  therefore,  be  charged 
with  the  amount  of  these  advances. 

Then,  as  to  wilful  default :  there  is  a  sufficient  case  on  the 
pleadings,  if  not  to  charge  the  executors  immediately  with 
wilful  default,  at  any  rate  to  entitle  us  to  an  inquiry,  as 
the  basis  of  a  future  charge. 

We  allege  that  debts  which  might  have  been  recovered 
were  never  got  in.  Their  answer  is,  that  the  widow  got  in 
some,  and  that  they  believe  (they  don't  say  why)  that  the 
rest  were  bad.  At  the  same  time  they  admit,  that  they 
know  nothing  about  these  debts,  and  never  attempted  to 
recover  them.  Even  supposing  that  their  responsibility 
was  relieved  during  the  few  weeks  that  the  trade  was 
carried  on  by  the  widow,  they  do  not  allege  that  thei^ 
were  no  debts  then  outstanding,  or  that  they  made  any 
inquiry  to  ascertain  whether  they  were  recoverable  or  not. 
One  executor  cannot  shelter  himself  behind  another  for 
such  neglect  of  duty :  Styles  v.  Guy  (a). 

Then,  for  the  purpose  of  an  inquiiy,  a  case  of  suspicion 
is  enough:  Coope  y.- Carter {b\  where  it  was  said(c)  that 
notwithstanding  Lord  EldotCs  rule,  that,  to  obtain  a  decree 
as  to  wilful  default,  one  act  at  least  must  be  proved,  still, 
in  a  case  of  suspicion,  where  it  is  likely  that  further  evi- 

(a)  1  M*N.  &  G.  422.      (6)  2  D.  M.  G.  292.      (c)  Page  298. 
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deuce  may  be  obtained,  the  Court  ought  to  direct  an  inqniiy 
short  of  directing  wilful  default,  in  order  to  ground  a  new 
order  as  to  vnifal  default  at  a  future  stage. 

Mr.  Burtf  for  the  widow. 

Mr.  Boky  Q.C.,  and  Mr.  Littley  for  the  acting  executors : — 

There  can  be  no  inquiry  as  to  wilfiil  default.  The  widow 
was  entitled  to  carry  on  the  trade  and  get  in  the  debts. 
She  did  so  as  to  some ;  and  as  to  the  rest  the  executors  be- 
lieve that  they  were  not  recoverable ;  and,  at  any  rate,  the 
responsibility  was  not  on  them.  Sleight  v.  Law8on(a)  is  pre- 
cisely in  point,  and  that  case  was  decided  afler  Coope  v. 
Carter, 

Mr.  Willcockfin  reply. — ^The  case  of  Sleight  v.Lawaon  was 
quite  different  There  the  charge  was,  that  the  executors 
had  not  realised  the  estimated  value  of  the  outstanding 
assets.  Here  the  existence  of  the  book  debts  is  admitted 
as  a  fact  Moreover,  the  right  and  the  duty  to  get  in  the 
debts  was  in  the  executors.  The  business  was  only  held  by 
the  widow  until  the  Ist  of  November,  a  month  after  the  tes- 
tator^s  death ;  and  it  cannot  be  assumed  that  in  this  time  all 
the  recoverable  debts  were  got  in.  The  executors  knew 
there  were  these  debts,  and  took  no  steps ;  and  that  is 
enough  to  support  an  immediate  decree  for  wilful  default 


JudgmmL        ViCB-ChANCELLOR  SiR  W.  PaGB  WOOD  : — 

Upon  the  question  as  to  wilful  default,  I  am  disposed  to 
abide  by  my  decision  in  Sleight  v.  Lawaonj  which,  in  prin- 
ciple, applies  to  this  case.  I  considered  there  that  the  obser- 

(a)  3  K.  &  J.  292. 
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yations  of  the  Lord  Justice  Knight  Bruce  in  Coope  v.  Carter 
only  went  to  this  point :  that,  upon  a  distinct  case  of  wilfiU 
defftalt  being  alleged,  and  supported  by  doubtful  eyidence, 
there  might,  as  upon  any  other  subject,  be  an  inquiry ;  but 
I  thought  that  the  old  rule  laid  down  by  Lord  Eldon  was 
not  intended  to  be  departed  from,  where  the  bill  contained 
a  mere  general  allegation,  not  sufficiently  specific  to  sustain 
a  prayer  for  wilful  default. 

In  almost  aU  cases  a  testator  dies  possessed  of  outstanding 
debts :  but  to  allege  generally  that  there  are  debts,  and  to 
ask  whether  the  executors  have  got  them  all  in,  is  not  a 
sufficient  foundation  for  a  decree  for  wilful  default.  Here 
the  charge  relates  to  a  limited  class  of  debts — the  book 
debts  of  the  business — and  my  first  impression  was,  that 
the  admission  by  the  executors  that  they  had  not  got  them 
in  themselves  would  supply  a  sufficient  ground  for  an  in- 
quiry. But  they  say  further,  that  the  widow  did  recover 
some  of  them ;  and,  on  being  pressed  by  the  interrogatories 
to  the  amended  bill,  they  add  their  belief  that  those  which 
the  widow  did  not  get  in  were  bad  debts,  and  could  not 
have  been  recovered. 

If,  upon  these  admissions,  I  were  to  allow  an  inquiry,  I 
must  do  the  same  in  every  case  where  a  general  allegation, 
that  there  are  outstanding  assets,  without  specifying  par- 
ticulars, is  not  met  by  a  distinct  denial.  I  do  not  think  it 
makes  much  difference  that  the  allegation  in  this  bill  is 
confined  to  book  debts  \  and  it  would  be  a  dangerous  de- 
parture from  the  established  rule,  leading  probably  to.  ex- 
penses greater  than  any  benefit  which  might  result,  to 
direct  an  inquiry  upon  such  grounds.  In  a  case  of  this 
kind,  a  Plaintiff^  who  seeks  a  decree  for  wilful  default, 
ought  to  press  the  matter  fruther,  and  bring  the  Defendants 
to  a  distinct  issue,  by  fixing  upon  some  specific  debt  or 
debts  as  the  basis  for  the  charge  of  wilful  default.    Under 
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these  circumstances,  I  do  not  think  I  ought  to  direct  an 
inquiry,  in  the  large  and  sweeping  form  which  the  inquiry 
must  take  if  it  is  directed  at  all,  namely,  whether  there 
were  any  book  debts,  and  whether  they  were  all  got  in, 
and,  if  not,  under  what  circumstances. 

The  bill  must  therefore  be  dismissed,  so  far  as  it  seeks  to 
charge  the  Defendants  with  wilful  default. 


A  creditor 
cannot  have  a 
decree  for  the 


J  ^  20/ 
Jm^  ^nd,  PONSFORD  «.  HAETLEY. 

Practice--      X  HIS  case  Came  on  upon  demurrer.    The  bill  was  sup- 
CredUor'B  Smt  plemental  to  an  original  suit  of  Ponsford  v.  Hartley^  and, 
stated  the  following  facts : — 

In  Novembevj  1859,  the  Plaintiff  filed  his  bill,  originally  ^ 
administration  against  John  Hartley  (since  deceased),  and  by  amendment 
nniess  he  sues  against  George  Hartley  the  present  Defendant,  and  another, 
mditors.  °  alleging  that  the  Plaintiff  and  John  Hartley  had  been 
partners  in  certain  flour  mills ;  that  the  partnership  was 
dissolved  by  consent  in  January^  1856 ;  and  that  a  large 
balance  was  due  from  the  said  John  Hartley  to  the  Plain- 
tiff under  the  covenants  of  the  partnership  articles  and  the 
terms  of  dissolution ;  and  further  alleging  (by  amendment) 
the  death  of  the  said  John  Hartley j  and  the  proof  of  his 
will  by  George  Hartley  and  the  other  Defendant  thereto ; 
and  praying  accounts  of  the  partnership  transactions,  and 
that  the  executors  might  admit  assets  to  answer  what  should  . 
be  found  due,  or  that  the  estate  of  the  said  John  Hartley 
might  be  administered;  and  for  a  receiver  of  the  partnership 
assets. 

The  present  bill  then  proceeded  to  state,  that  by  the 
death  of  his  co-executor  the  Defendant  George  Hartley  had 
become  sole  legal  personal  representative  of  the  said  John 
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Hartley^  and  had  bj  his  answer  declined  to  admit  assets ;  1862. 
that  the  said  George  Hartley  was  also  the  sole  devisee  and 
legatee  in  trust  of  the  real  and  leasehold  estates  of  the  tes- 
tator ;  that  the  Defendant  George  Hartley  had  got  in  the  tes- 
tatoi^s  personal  estate  and  taken  possession  of  the  real  and 
leasehold  estates,  and  had  realised  from  the  conversion  of  part 
thereof  the  aggregate  amonnt  of  £22,000  and  upwards ; 
that  the  Defendant  George  Hartley  alleged  that  he  had 
paid  away  the  whole  of  the  said  sum  in  satisfying  some  of 
the  testator^s  debts;  that  the  Defendant  George  Hartley 
threatened,  and  intended,  as  soon  as  he  was  able  to  collect 
and  get  in  any  further  snms  of  money,  either  from  the  real  or 
from  the  personal  estate  of  the  testator,  ^^  to  pay  the  same  to 
creditors,  or  alleged  creditors,  on  the  estate  of  the  said  John 
Hartley^  with  the  express  and  avowed  object  and  intention 
of  thereby  entirely  defeating  the  rights  of  the  Plaintiff,  and 
of  preventing  him,  the  Plaintiff,  from  receiving  out  of 
the  assets  of  the  said  John  Hartley  any  sum  which  on  the 
taking  of  the  accounts  prayed  by  the  original  bill  might 
be  found  due  to  the  Plaintiff  from  the  estate  of  the  said 
John  Hartley r 

The  bill  contained  a  charge  '^that  the  said  John  Hartley 
was  not  at  his  death  indebted  in  any  large  amount  to  any 
but  simple  contract  creditors ;  and  that  if  the  Defendant 
(as  he  alleged)  had  paid  away  the  whole  of  the  said  sum  of 
£22,000  and  upwards  to  creditors  of  the  testator,  all  such 
creditors  were  simple  contract  creditors  only ;"  and  also  a 
charge  that  the  testator^s  assets,  real  and  personal,  were 
more  than  sufficient,  in  a  due  course  of  administration,  to 
have  satisfied  all  the  testator's  debts  and  the  claims  of  the 
Plaintiff  in  the  original  suit. 

The  bill  prayed  that  this  suit  might  be  taken  to  be  sup- 
plemental to  the  original  suit ;  that  the  Defendant  George 
Hartley  might  admit  assets,  real  or  personal,  to  answer  what 
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should  be  found  due  in  the  original  suit ;  or  that  the  estate, 
as  well  real  as  personal,  of  the  said  John  Hartlei/rmfjbt  be 
administered. 

There  was  also  a  prayer  for  an  injunction  to  restrain  the 
Defendant  firom  collecting  the  outstanding  personal  estate, 
and  from  selling  or  mortgaging  the  real  or  leasehold  estates, 
or  receiving  the  rents  thereof  or  interfering  therewith ;  and 
for  a  receiver  of  the  outstanding  personal  estate,  and  of  the 
rents  and  profits  of  the  real  or  leasehold  estates,  and  to  let 
and  manage  the  same ;  and  a  prayer  for  ftirther  relief. 

The  Defendant  demurred  for  want  of  equity. 


Argument         Mr.  Daniel^  Q.C.9  and  Mr.  Archibald  Smithy  for  the  de- 
murrer : — 

As  an  administration  suit  this  bill  is  improperly  framed. 
There  is  a  distinction  between  suits  by  a  single  creditor 
(which  this  is),  and  those  where  the  Plaintiff  sues  on  behalf 
of  all  creditors.  It  is  only  in  the  latter  class  of  suits  that 
there  can  be  any  general  decree  for  accounts,  or  any 
decree  at  all  against  real  estate:  Bedford  v.  Leigh {a)^ 
Aitomiy'General  v.  Comthwaite{b)y  Busby  v.  Seymour (c)^ 
Thome  v.  Kerr(d). 

Neither  can  there  be  an  injunction  or  receiver  in  a  suit 
by  a  single  creditor ;  and,  so  far  as  the  personalty  is  con- 
cerned, the  original  bill  prays  administration  as  to  that ; 
and  relief  may  be  had  in  that  suit  so  far  as  it  can  be  had 
at  all 

Consequently  no  relief  can  be  granted  in  this  suit,  and 
the  bill  is  demurrable. 


(a)  2  Dick.  707. 
(6)  2  Cox,  44. 


(c)  1  Jo.  St  Lat.  527. 
(<0  2  E.  &  J.  54. 
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The  Vice-Chancellob  mentioned  May  v.  S$lby{a\ 

and  asked  whether  the  bill  might  not  be  sustained  as  a  soit  p<^raFOBD 

to  prevent  the  improper  sale  of  realty,  to  which  the  Plaintiff  ^^ JIJ,^^ 

looked  for  payment.  

Mr.  Daniel. — ^There  is  no  authority  for  a  bill  of  that 
kind.  If  such  a  bill  were  good,  the  Plaintiff  would  move 
for  a  receiver  and  stop  payment  of  every  other  debt,  which 
he  cannot  do  before  decree.  All  creditors  must  be  repre- 
sented before  a  receiver  and  injunction  can  be  granted. 
The  Plaintiff  here  admits  that  the  assets  are  sufiScient,  and 
does  not  make  any  intelligible  charge  of  probable  misappli- 
cation. 


Mr.  BoUj  Q.C.,  and  Mr.  BrUtowtj  for  the  Plaintiff:— 

The  principle  of  this  bill  is  clear.  We  are  litigating 
against  a  dead  man,  and  we  ask  to  have  two  undoubted 
rights  established :  first,  to  constitute  our  debt  against  the 
real  as  well  as  the  personal  representatives ;  and,  secondly, 
to  administer  the  estate. 

It  is  said,  you  cannot  have  the  real  estate  administered, 
except  in  a  suit  on  behalf  of  all  creditors :  and  I  admit, 
that,  as  a  matter  of  administration,  the  authorities  go  to 
that  point ;  but  it  does  not  follow  that  a  single  creditor 
cannot  have  his  debt  established  against  the  realty  (which 
is  certainly  liable  to  it),  although  he  may  not  be  able  in 
this  suit*  to  have  the  real  estate  applied.  To  support  the 
demurrer,  it  must  appear  that  we  are  not  entitled  to  any 
relief;  and  we  submit,  that,  at  any  rate,  we  are  entitled  to 
constitute  our  debt  against  the  real  estate.  Possibly  it  may 
be  necessary  hereafter  to  amend,  by  making  the  bill  on 
behalf  of  all  creditors,  in  order  to  get  full  relief  in  the  way 

(a)  1  Y.  &  C.  235. 
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of  administration ;  but  this  does  not  make  the  bill 
murrable. 


de- 


Then,  as  to  the  receiver :  the  prajer  of  the  old  bill  did 
not  admit  of  a  motion  for  a  receiver  of  the  real  estate :  Pare 
y.  Clegg(a);  and  if  we  cannot  in  this  suit  have  an  un- 
qualified order  for  a  receiver,  we  may  have  a  receiver 
appointed  on  motion  to  the  extent  of  our  claim  without  pre- 
judice to  the  other  creditors.  Moreover,  the  Defendant,  as 
executor,  represents  the  other  creditors,  and  there  is  abun- 
dant authority  for  the  appointment  of  a  receiver  to  secure 
assets  in  dan^r :  Anonymous  (b)^  Middleton  v.  Dodstcell{c)* 
The  Defendant  is  purposely  paying  away  the  assets 
to  defeat  the  Plaintiff,  and  there  must  be  some  means 
of  preventing  this  wrong. 

Our  difficulty  was-,  that  the  original  bill  was  not  on 
behalf  of  all,  and,  therefore,  it  would  have  been  a  departure 
to  frame  the  supplemental  bill  in  that  shape,  and  it  was  too 
late  to  amend. 


JwigmeaL       ViCE-ChANCELLOR  SiR  W.   PaGE  WoOD  : — 

This  demurrer  must  be  allowed.  The  bill  is  of  an 
entirely  novel  character,  though  an  amendment  of  a  few 
words  would  probably  remove  the  whole  difficulty.  The 
bill  is  not  fi'amed  on  behalf  of  all  creditors,  and  thi^  not,  as 
it  appears,  from  any  slip,  but  advisedly.  The  original  suit 
-  was  against  the  testator,  his  executors  having  been  sub- 
sequently made  parties  upon  the  death  of  the  original 
Defendant  pending  the  suit.  This  accounts  for  the  first 
bill  being'by  the  Plaintiff  alone.  By  the  amended  biU  a 
declaration  was  asked  against  the  estate  of  the  testator,  and 

(fl)9W.  R.  216.  (&)12Ve8.4.  (c)  18  Vcb.  266. 
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that  the  executors  might  admit  assets,  or  that  the  estate 
might  be  administered;  but  no  relief  was  asked  against 
the  real  estate  of  the  testator. 


Then,  this  supplemental  bill  is  filed,  seeking  to  have  the 
FlaintiflP's  claim  established  against  the  realty  as  well  as 
the  personalty,  and  praying  for  the  administration  both  of 
the  real  and  personal  estate. 

The  bill  avers  that  the  Defendant,  in  order  to  defeat  the 
Plaintiff's  claim,  is  about  to  pay  the  assets  which  he  may 
get  in  to  creditors  or  alleged  creditors  of  the  testator 
(and,  as  against  the  pleader,  I  must  understand  this  to 
mean  actual  creditors).  There  is,  besides,  an  allegation 
that  the  assets  are  sufficient  to  satisfy  all  the  debts,  in- 
cluding the  Plaintiff's  claim ;  and,  that  being  So,  I  do  not 
see  how  the  conclusion  can  be  arrived  at,  that  the  pay- 
ment of  other  creditors  will  defeat  the  Plaintiff.  The  bill 
proceeds  to  pray  administration  of  the  real  and  personal 
estate,  and  then  the  pleader  has  fallen  Into  a  difficulty 
occasioned  by  the  authorities,  which  have  decided  that  a 
single  creditor,  not  suing  on  behalf  of  all,  cannot  have  a 
decree  for  the  administration  of  real  estate. 

It  occurred  to  me  that  relief  might  possibly  be  given 
under  the  prayer  for  a  receiver,  in  order  to  prevent  the 
property  being  disposed  of;  but  there  are  many  difficulties 
in  the  way  of  such  a  course.  One  is,  that  the  rights  of 
other  creditors  would  not  be  provided  for,  though,  perhaps, 
means  might  be  found  of  obviating  that  by  some  special 
provision  in  the  order.  If  there  had  been  any  sufficient 
averment  that  the  Defendant  was  about  to  waste  the  assets, 
some  method  would  be  found  of  preserving  the  property  in 
medio.  But  it  is  not  necessary  to  consider  whether  this 
would  be  practicable  in  a  case  of  emergency,  because 
no  such  case  is  alleged.    Reading  the  averments  in  the 
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most  fiivoarable  way  for  the  Plaintiff|  they  scarcely  come 
np  to  this — ^that  the  Defendant  is  about  to  pay  simple 
contract  creditors,  leaving  the  Flaintiflf  s  specialty  claim 
unsatisfied ;  and  that  would  be  no  injury,  inasmuch  as  the 
assets  are  said  to  be  sufficient  to  pay  all  the  debts.  There 
is  nothing  like  an  avennent  of  an  intended  appropriation  of 
the  assets  to  the  Defendants  own  use. 

There  is,  therefore,  no  special  case  made  for  a  receiver 
on  the  ground  that  the  property  is  in  danger  of  being  lost ; 
and  the  suit  is  reduced  simply  to  a  biU  for  the  adminis- 
tration of  real  estate,  not  for  all  the  creditors,  but  for  one 
alone.  So  far,  therefore,  as  relief  is  sought  in  respect  of 
the  realty,  the  bUl  cannot  be  supported. 

It  is  said,  indeed,  that,  at  all  events,  a  Plaintiff  is 
entitled  to  bring  the  executor  and  devisee  before  the  Court, 
in  order  to  establish  the  debt  against  both  the  real  and 
personal  estate;  but  that  would  be  a  very  novel  form 
of  pleading :  and  it  is  to  be  observed  that  the  bill  is 
not  framed  with  that  special  view,  but  prays  administration 
of  the  real  estate. 

Then,  it  is  said,  that,  under  the  circumstances,  the 
bill  ought  to  be  sustained,  although  relief  is  prayed  on 
behalf  of  one  creditor  only ;  because  the  original  bill,  being 
by  the  Plaintiff  alone,  it  was  not  open  to  him  to  make  the 
supplemental  bill  on  behalf  of  all,  and  it  was  too  late  to 
amend  the  original  bill. 

There  is  nothing  to  show  that  it  was  too  late  to  amend ; 
but  even  if  it  were  necessary  to  proceed  by  a  bill  in  the 
nature  of  a  supplemental  bill,  it  might  have  been  sup- 
plemental so  far  as  necessary,  and  otherwise  an  original 
bill  on  behalf  of  all. 


I  have  no  doubt,  that,  on  a  proper  case  being  made 
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of  danger  to  the  estate,  means  would  be  found  for  appoint- 
ing a  receiver;  but  I  cannot  say  that  I  am  favourablj 
impressed  with  the  view  that  a  specialty  creditor,  Plaintiff 
in  a  suit  for  administration,  is  at  liberty,  instead  of  press- 
ing on  his  suit  to  a  decree,  to  come  here  with  a  sup- 
plemental bill  to  restrain  the  executor  from  paying  any 
simple  contract  creditors  until  such  time  as  he  may  obtain 
a  decree.  That  is,  again,  quite  a  novel  contention ;  and  I 
can  find  nothing  in  the  bill  by  which  it  can  be  sustained  in 
its  present  shape. 


1862. 


JudgmtiU. 


Demurreb  allowed,  with  oosti.    Liberty  to  amend. 


SCRIVEN  V.  SANDOM. 


i7<A. 


i5Y  his  marriage  settlement  Williams  Sandom  covenanted,  „viS^",oJ^ 
that,  in  case  his  wife  should  survive  him,  his  heirs,  ex-     -^Pawer^ 
ecutors,  or  administrators  would,  within  twelve  months  UMt—auiM€<^ 
after  his  decease,  pay  to  the  trustees  the  sum  of  £2,000,  to 
be  held  on  trust  for  the  wife  for  life,  and  afi;er  her  decease 
such    trusts  and  for  such   purposes  as    the  said 


e.2S. 


upon  SUCH    trusts  and  tor  such   purposes  as 
Williams  Sandom  should  by  deed  or  will  appoint,  and  in 
de&ult  for  his  next  of  kin. 

Williams  Sandom  made  his  will,  dated  August  2nd, 


A  teiUtor  was 
under  ooyeoant 
to  pay  X2,000 
to  the  tnutees 
of  his  fettle- 
ment,  upon 
trust  for  his 
wife  for  lift, 
with  remainder 
to  his  general 

1856,  and  thereby  recited  the  covenant,  and  directed  his  appointees  by 
executors  to  raise  the  said  sum  of  £2,000,  and  pay  the  By  Ws  win, 
same  to  the  trustees  of  the  settlement,  in  order  that  thev  ^^  directed  the 

ezeentors  to 

might  invest  the  same,  and  pay  the  income  thereof  to  his  pay  the£2,ooo 

to  the  trustees, 
in  order  that 
they  might  inyest  it,  and  pay  the  income  to  the  wifo  for  life ;  and  then  bequeathed  his  leddaaiy 
esUte,  sul^eet  to  certain  legaeies,  to  the  wifo  absolntely  :^^«U;  that  the  residoaiy  beqncst  was 
a  good  ezeeation  of  the  power. 

Sembkf  nothing  short  of  inconsistency  can  amoont  to  the  contrary  intent  required  by  the  statote. 
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wife  for  life;  and,  after  other  bequests  and  devises,  the 
testator  gave  and  bequeathed  all  the  residue  and  remainder 
of  his  estate  and  effects,  subject  to  certain  legacies,  to  his 
wife.    The  testator  died  in  1858,  and  his  wife  in  1860. 

The  executors  of  the  wife  and  the  next  of  kin  of  WilUams 
Sandam  respectivelj  claimed  the  £2,000. 

The  bill  was  filed  bj  the  trustees  of  the  settlement  to 
obtain  the  direction  of  the  Court  upon  the  point. 


iir^iHiMii^ 


Mr.  Lonsdaley  for  the  Plaintiffs. 

Mr.  WiUcockj  Q.C.,  Sir  H.  Cairns^  Q.C.,  and  Mr.  BorUmj 
for  the  next  of  kin,  argued  that  the  residuaiy  bequest  was  not 
an  execution  of  the  power,  a  contrary  intention  appearing 
on  the  will  bj  the  gift  of  the  income,  in  the  first  instance, 
to  the  wife. 

[They  cited  fftUchins  v.  Osborne  (ay]. 
Mr.  Martindaky  for  the  widow's  executors. 


JvdgmmU. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

This  case  presents  some  difficulty ;  but  I  do  not  think  I 
can  say  that  there  is  anything  in  the  will  inconsistent  with 
the  intention  to  exercise  the  power.  There  is  no  contrary 
intention  within  the  meaning  of  the  statute,  unless  you 
find  something  in  the  will  inconsistent  with  the  view  that 
the  general  devise  was  meant  as  an  execution  of  the  power. 

(a)  4  K.  &  J.  252. 
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It  would  not  be  a  safe  rule  to  proceed  upon,  to  pick  out 
little  circumstances,  and  infer  firom  them  whether  the 
testator  had  or  had  not  in  his  mind  the  intention  of  exer- 
cising the^  power ;  there  ought  to  be  shown  something 
which  can  fairly  be  described  as  inconsistent  with  such  an 
intention.  The  cases  upon  dower  have  some  bearing  on 
the  point,  where  it  is  always  held  that  dower  attaches  in 
the  absence  of  some  positive  inconsistency  between  the 
gifts  contained  in  the  will  and  the  claim  of  dower.  Other 
analogies  of  the  same  kind  may  be  suggested  ;  and  they  all 
tend  to  the  conclusion,  that  the  only  safe  rule  for  discri- 
minating between  mere  conjecture  and  the  contrary  intent 
required  by  the  statute,  is  to  inquire  whether  there  is  any- 
thing in  the  will  inconsistent  with  the  notion  that  the 
residuary  bequest  is  meant  to  operate  as  an  execution  of 
the  power. 


1862. 


Judgment 


I  agree,  that  if  you  find  a  gift  of  a  particular  interest, 
that  may  be  inconsistent  with  an  appointment  of  the 
whole  to  the  same  person.  The  gift  of  part  of  an  estate,  or 
of  a  rent  charge  out  of  it,  may  fairly  be  considered  as 
inconsistent  with  the  gift  of  the  whole ;  but  this  is  not 
what  I  find  upon  the  will  before  me.  All  that  the 
testator  does  is  this  :  He  directs  his  executors  to  pay  the 
£2,000  to  the  trustees  of  his  marriage  settlement,  to  be 
invested  for  the  wife  for  life.  This  payment  to  the  trustees, 
pursuant  to  the  covenant,  is  quite  consistent  with  the  wish 
that  his  wife  should  have  an  interest  in  remainder,  if  the 
estate  would  admit  of  it.  If  there  were  a  doubt  as 
to  the  sufficiency  of  the  assets,  the  wife  could  in  any  case 
have  come  in  as  a  creditor  in  respect  of  her  life  interest, 
and  (regarding  the  will  as  an  execution  of  the  power,)  she 
would  have  such  ftirther  interest  as  might  not  be  exhausted 
by  the  testator^s  debts.  Taking  this  to  be  the  testator's 
wish,  there  is  no  inconsistency  between  a  direction  to  pay 

VOL.  n.  c  c  c 
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1862.        the  income  to  the  wife  for  life,  and  the  further  intention  to 
gire  her  an  interest  in  the  capital  of  the  fnnd. 

It  is  to  be  observed,  that  the  testator  gives  the  residue 
jmdffmmL      subject  to  legacies*     He  may  have  foreseen  ttant  his  wife 
must,  in  any  event,  take  the  whole  life  interest,  and,  there- 
fore, he  gives  her  that  absolutely,  and  the  remainder  subject 
to  the  legacies. 

The  case  does  not  come  within  the  principle  that  a  par- 
tial gift  out  of  a  fiind  may  be  read  as  excluding  the 
intention  to  appoint  the  whole  by  a  general  bequest.  I 
therefore  hold  the  will  to  be  a  good  execution  of  the 
power. 


Sav.7th^Bth; 

BaQwojf  Com' 
pemf — Con- 
traei  bjf  Pro- 
moten — Suited- 


BEDFORD  AND  CAMBRIDGE  RAILWAY 
COMPANY  v.  STANLEY. 

In  the  year  1858  W.  H.  Whitbread  and  W.  EHn  were 
the  acting  promoters  of  a  prcgected  railway,  to  be  called 
Jki  Per/ormtmee  the   Bedfordy  PottOHy  and  Cambridge  Railway  Company ^ 
trwt^Entfrf^  for  making  a  railway  from  Bedford  to  Cambridge. 

Waiver — 

^*^,f5j[^  Before  applying  for  their  Act,  the  promoters  entered 
Befon  the  foi^  ^^^  negotiations  with  the  landowners  through  whose  pro- 

mmtion  of  a 

Company,  the  Defendant  and  other  landowners,  bdng  dedrons  of  obaining  certain  rulway  com- 
inanteation,  signed  an  agreement  with  a  person  acting  for  the  promoters,  but  described  as  the 
agent  of  the  Company,  that,  if  an  Act  were  obtained  in  either  of  the  two  next  sessions,  they 
woald  seU  such  land  as  might  be  required  for  the  railway  at  thirty  years  p«rchaae. 

The  bill  was  lost  in  the  first  session,  and,  after  an  alteration  in  the  oonrse  of  the  line,  was 
passed  in  the  second  session  i^^HM^  that  the  agreement  was  binding  on  the  landowners,  and 
that  it  might  be  specifically  performed  at  the  snit  <rf  the  Company,  notwithstanding  o^ections 
for  want  of  privity,  want  cf  consideration,  want  of  mntuality,  and  yagueness. 

After  the  passing  of  the  Act,  the  Company — ^before  claiming  the  benefit  of  the  agreement — 
serred  the  IHfendant  with  a  common  notice  to  treat,  and  did  not  formally  insist  on  the  agree- 
ment until  the  Defendant  had  appointed  an  arbitrator. 

The  Company  snbeeqaenlly  entered  under  the  85th  clause  of  the  Lands  Clauses  Act : — Bdd^ 
that  this  clause  applied  exclusively  to  compulsory  purchases ;  that  the  proceedings  of  the  Com- 
pany assumed  the  non-existence  of  any  agreement :  and  on  these  grounds  a  bill  by  the  Company 
and  two  promoters  for  specific  performance  of  the  agreement  was  dismissed. 
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perty  the  line  was  intended  to  pass,  and  an  agreement  was        1862. 
executed  by  a  large  number  of  landowners,  and,  among  Bkdvobo  and 
others,  by  the  Defendant  Stanlej/^  in  the  following  form : — 


'^  We,  the  undersigned,  being  desirous  to  obtain  railway 
communication  between  Bedford  and  Cambridgey  hereby 
agree  with  Hmry  Treihewyj  as  agent  for  the  Bedford  and 
Cambridge  Railway  Company^  that,  in  the  event  of  an  Act 
being  passed  in  the  sessions  of  1859  or  of  1860,  to  enable 
the  making  of  a  railway  from  Bedford  to  Cambridge^  we 
will  sell,  each  one  respectively,  such  land  as  may  be 
required  from  us  for  its  construction  at  the  rate  of  thirty 
years  purchase  upon  the  annual  rental,  including  all  com- 
pensation of  every  kind,  excepting  tenants'  compensation. 
We  ftulher  agree  to  adjust  the  accommodation  works 
necessary  for  our  estates  on  the  most  moderate  scale,  in 
order  in  every  way  possible  to  assist  the  promoters  of  the 
undertaking  in  carrying  it  into  effect.** 

The  said  agreement  was  signed  by  the  Defendant  Stanley 
on  the  23rd  of  October,  1838. 

Having  obtained  this  agreement,  the  said  promoters 
introduced  a  bill  in  the  session  of  1859,  the  Defendant's 
name  being,  with  his  consent,  used  as  one  of  the  promoters. 
The  bill  was  opposed  by  the  Eastern  Counties  Railway 
Company^  and  rejected. 

In  the  session  of  1860  a  new  bill  was  introduced,  by 
which  the  course  of  the  proposed  line  from  Bedford  to 
Cambridge  was  altered ;  but  the  new  line  passed  through 
the  Defendant's  lands,  though  not  at  the  same  part  thereof 
as  the  original  line. 

The  Defendant  signed  the  subscription  contract  for  the 
new  line,  the  Act  for  which  was  obtained  on  the  6th  of 
August,  1860,  the  name  of  the  Company  now  being  The 

GGG  2 
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,  ^^^^'  .      Bedford  and  Cambridge  Railway  Company.    The  Lands 
Bedford  axcd  Clauses,  Companies  Clauses,  and  Railways  Clauses  Con- 
Railwat      solidation  Acts,  1845,  were  incorporated  with  the  special 
Act. 


GOMPAHT 
V, 

Staivlbt. 


The  Defendant  was  a  provisional  director,  and,  since 
the  passing  of  the  Act,  had  been  a  director  of  the  Com- 
pany. 

The  Defendant  alleged,  that,  on  signing  the  subscription 
contract,  he  stated  that  he  did  so  only  on  the  understand- 
ing that  the  agreement  was  not  to  be  considered  applicable 
to  the  altered  line ;  but  it  did  not  appear  that  this  state- 
ment was  ever  communicated  to  the  other  directors,  or  to 
any  person  authorised  to  act  on  behalf  of  the  Company  in 
respect  of  the  waiver  of  the  agreement. 

On  the  2nd  of  May,  1861,  the  Plaintiffs,  The  Bedford 
and  Cambridge  Railway  Company,  served  the  Defendant 
with  a  notice  to  treat  in  the  common  form,  containing  the 
clause,  that  if  the  Defendant  and  the  Company  should  not, 
within  twenty-one  days,  agree  aa  to  the  amount  of  com- 
pensation, the  Company  would  proceed  to  require  the 
amoimt  of  such  compensation  to  be  settled  in  the  manner 
provided  for  settling  cases  of  disputed  compensation  by  the 
Lands  Clauses  Consolidation  Act,  1845.  The  notice  was 
dated  the  30th  of  April,  1861,  and  was  addressed  to  the 
Defendant,  and  to  all  persons  having  or  claiming  any 
interest  in  the  lands  which  were  delineated  on  a  plan 
annexed. 

Afler  the  receipt  of  this  notice  the  Defendant's  solicitors, 
on  the  4th  of  June,  sent  to  the  Plaintifis'  solicitors  the 
following  letter : — 

'' ith  June,  1S61. 

"Dear  Sirs, — This    matter    has    been  placed  in  our 
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hands;  and  as  it  does  not  appear  very  probable  that  we  1862. 
shall  agree  on  the  amount  of  compensation  to  which  Mr.  bkdfobd  akd 
Stanley/  is  entitled,  and  considering  that  gentleman's  po- 
sition as  a  director  of  the  Compan  j,  we  shall  advise  him 
not  to  make  a  formal  appointment  of  arbitrator,  but  to 
leave  the  question  to  some  impartial  person,  who  would 
act  as  sole  arbitrator  between  Mr.  Stanley  and  the  Com- 
pany. Kyou  agree  on  this  course  of  proceeding,  and  will 
send  us  the  names  of  two  or  three  gentlemen,  we  will 
select  one,  and  the  reference  can  then  proceed  without 
delay." 

On  the  5th  of  June  the  Plaintiffs'  solicitors  served  the 
Defendant's  solicitors  with  a  notice,  dated  the  4th  of  June, 
by  which,  after  reciting  the  landholders'  agreement,  and 
the  notice  of  the  30th  of  April,  the  Company  gave  notice, 
'^  that,  having  adopted  the  said  agreement  so  entered  into 
by  you  with  the  said  Henry  Trethewy  as  their  agent,  they 
have  always  been,  and  now  are,  ready  and  willing,  and 
hereby  offer,  to  purchase  the  said  lands  mentioned  an(f 
described  in  the  said  notice  of  the  30th  day  of  April,  1861, 
and  all  such  other  lands  (if  any)  as  they  may  require  for 
the  purposes  of  their  said  undertaking,  at  the  rate  of  thirty 
years  purchase  upon  the  annual  rental,  including  all  com- 
pensation of  every  kind  excepting  tenants'  compensation, 
and  in  aU  respects  to  perform  the  said  agreement  on  their 
part ;  and  they  hereby  require  you  specifically  to  perform 
the  said  agreement  on  your  part ;  and  they  hereby  demand 
firom  you  an  abstract  of  your  title  to  the  said  land  men- 
tioned and  described  in  the  said  notice." 

This  notice  was  accompanied  by  a  letter,  of  the  same 
date,  to  the  Defendant's  solicitors,  as  follows : — 

^^  Bedford  and  Cambridge  Railway  Company  and  Stanley, 
"  Dear  Sirs, — ^You  are  probably  not  aware  of  the  agree- 
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ment  entered  into  by  Mr.  Stanley/  before  the  passing  of  the 
Braff^oRD^AHD  Bidfard  and  Cambridge  Act,  which  will  have  some  eflfect 
^rIS-^t"  ^P^*^  *^®  proceedings  between  Mr,  Stanley  and  the  Com- 
pany for  ascertaining  the  sam  to  be  paid  for  his  land*  We 
were  about  to  serve  a  notice  upon  him  with  reference  to 
the  agreement  aboye  referred  to,  and  you  will  probably  save 
us  that  trouble  by  accepting  service  of  it  on  behalf  of  Mr. 
Stanley."* 


Ck>lfPAHT 

V, 
SfTAXlXt, 


To  this  letter  the  Defendant's  solicitors  replied  as  follows 
on  the  6th  of  June : — 

"  Bedford  and  Camfyridge  Railway  and  Sidney  Stanley. 

"  Dear  Sirs, — ^Beferring  to  yours  received  yesterday,  you 
are  probably  not  aware  that  a  distinct  assurance  was  given 
to  Mr.  Stanley^  as  we  are  instructed,  at  the  time  he  executed 
the  subscription  contract  for  the  line  of  1860,  that  the 
memorandum  he  had  signed  in  reference  to  the  line  of 
1859  would  not  be  considered  applicable  to  the  altered 
line  of  1860,  which  he  stated  at  the  time  would  be  most 
objectionable  to  him,  and  would  prove  far  more  damaging 
to  his  estate." 

On  the  20th  of  June,  1861,  the  Plainti£Es'  solicitors  re- 
plied, stating  that  the  directors  intended  to  enforce  the 
performance  of  the  agreement  of  1858,  and  denying  that 
the  alleged  assurance  had  been  ^ven. 

On  the  10th  of  July  the  Defendant  appointed  an  arbi- 
trator under  the  notice  of  the  30th  of  April,  and,  on  the 
12th  of  July,  gave  notice  to  the  Company  of  such  appoint- 
ment. 

The  original  bill  was  filed  on  the  20th  of  July,  1861,  by 
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the  Company,  WhUbreadj  and  Ekin^  as  Plaintiffs,  against 
Stanley f  praying  a  declaration  that  the  Company  were  en- 
titled to  the  benefit  of  the  agreement ;  a  decree  for  specific 
performance ;  an  injunction  to  restrain  the  Defendant  from 
taking  proceedings  under  the  Lands  Clauses  Act  for  de- 
termining the  amount  of  compensation  to  be  paid  by  the 
Company  except  on  the  footing  of  the  agreement ;  or,  in 
the  alternative,  that  the  Defendant  might  be  decreed  to  pay 
damages  for  the  breach  of  the  agreement. 

After  the  filing  of  the  bill,  the  Company  served  on  the 
Defendant  a  notice,  dated  the  22nd  of  July,  reciting  the 
agreement,  the  notice  dated  the  30th  of  April,  the  notice 
dated  the  4th  of  June,  and  the  De&ndant^s  notice  of  the 
appointment  of  an  arbitrator;  and  giving  notice  (subject 
and  without  prejudice  to  the  right  of  the  Company  to 
compel  specific  performance  of  the  agreement,  and  pro- 
testing against  the  Defendant's  right  to  have  his  claim  for 
compensation  settled  by  arbitration)  of  the  appointment  of 
an  arbitrator  on  behalf  of  the  Company. 

On  the  9th  of  August  the  Company  gave  a  bond  to  the 
Defendant  reciting  the  same  documents,  and  that  the  Plain- 
tifis  were  willing  to  pay  for  the  said  land  at  the  rate  of  thirty 
years  purchase,  and  reciting  the  payment  into  the  Bank  by 
the  Company  of  the  deposit,  ascertained  in  the  usual  way 
by  a  surveyor,  and  conditioned  to  secure  all  compensation 
which  might,  in  the  manner  provided  by  the  said  Acts,  be 
determined  to  be  payable,  with  interest  thereon  from  the 
time  of  entering. 

The  Defendant's  solicitors  wrote,  on  the  16th  of  August, 
1861,  to  the  FlaintiflEs'  solicitors,  to  the  effect  that  the 
service  of  the  bond  and  the  entry  into  possession  under 
the  statutory  powers    amounted  to   an  assent    that  the 
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1862.  agreement  was  not  subsisting ;  that  the  Defendant  denied 
Bbdford  and  the  correctness  of  the  recitals  in  the  bond,  and  protested 
Riija!wAY"  against  them  ;  that,  if  the  Company  entered  on  the  Defen* 
dant's  lands,  he  would  seek  to  treat  their  bond — and  all 
other  proceedings  on  the  part  of  the  Company  to  obtain 
possession  of  the  land  under  the  powers  of  the  Lands 
Clauses  Act — as  an  admission  on  their  part  of  the  non^ 
existence  of  any  such  agreement  as  alleged. 

In  September,  1861,  the  Company  entered  upon  the 
Defendant's  land,  comprised  in  the  notice  of  the  30th  of 
April,  1861. 

The  lands  of  the  Defendant^  required  for  the  purposes 
of  the  line  sanctioned  by  the  Act,  as  well  as  those  which 
would  have  been  required  for  the  original  scheme,  were 
exclusively  agricultural  land,  of  which  the  average  rental 
was  about  £1  per  acre. 

The  Defendant  insisted,  that  the  change  in  the  course  of 
the  line  annulled  the  agreement,  if  it  were  even  valid,  and 
that  ever  since  the  change  of  the  line  it  had  been  so  treated 
by  him ;  and  alleged  that  his  signature  to  the  subscription 
contract  for  the  new  line  was  obtained  on  the  understand- 
ing that  the  agreement  did  not  apply  to  the  new  line ;  and 
fiirther,  that  the  new  line  and  the  works  thereon  were 
more  prejudicial  to  his  land  than  the  original  plan. 

There  was  some  conflict  of  evidence  as  to  whether  the 
Defendant  had  seen  the  plans  of  the  originally  proposed 
line  before  signing  the  agreement ;  but  it  appeared  that  he 
was,  at  any  rate,  aware  of  the  general  course  of  it. 


Argummt,  Mr.  RoU^  Q.C.,  Sir  H,  Caimsj  Q.C.,  and  Mr.  Sptedy 

for  the  Plaintiffs : — 
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The  law  is  quite  settled,  that  an  agreement  entered  into  1862. 
by  the  promoters  of  a  railway  company  is  binding,  if  sub-  BedfomTand 
sequently  acted  upon  or  adopted  by  the  Company  after  the 
Act  is  obtained :  Edwards  v.  The  Grand  Junction  Rail- 
way Company  (a).  This  was  done  here,  and  the  Defendant 
as  a  director  was  well  aware  of  it ;  and  it  is  material  to 
observe,  tliat,  while  the  bill  was  passing  through  Parlia- 
ment, he  never  hinted  to  his  co-directors  that  he  intended 
te  repudiate  the  agreement. 

The  form  of  the  agreement  is  perfectly  good,  it  being  a 
contract  with  Treihewy,  described  as  agent  of  the  Com- 
pany, and  that  contract  having  been  adopted  by  the 
Company  when  it  came  into  existence. 

The  doubts  which  have  been  thrown  upon  Edwards  v* 
The  Grand  Junction  Railway  Company  in  some  cases  in 
the  House  of  Lords,  do  not  touch  a  case  where  the  Com- 
pany adopts  the  promoters'  contract,  either  by  a  formal 
instrument  or  by  conduct,  assuming  of  course  that  the 
contract  of  the  promoters  is  one  which  it  would  be  intra 
vires  the  Company  to  enter  into  as  an  original  contract, 
as  to  which  there  can  be  no  question  here :  Caledonian 
and  Dumbartonshire  Railway  Company  v.  Helensburgh  (6), 
The  Eastern  Counties  Railway  Company  v.  Hawkes{c)j 
Preston  v.  -Liverpool  Sfc.  Junction  Railway  Company  {d)n 
It  is  clear  that  the  agreement  was  not  meant  to  be 
confined  to  the  specific  line  originally  projected,  for  the 
plans  of  that  line  were  not  finally  settled  and  deposited  till 
November,  whereas  the  agreement  was  signed  by  Stanley 
in  October. 

Then  it  is  suggested,  that  the  notice  to  treat  was  an 


(a)  1  My.  &  Cr.  650. 
(Jb)  2  M'Q.  391. 


(0  5  H.  L.  Cas.  831,  366. 
((/)  6  H.  L.  Cas.  606. 
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With  respect  to  the  objection,  that  the  agreement  was 
not  mutual  at  the  time  when  it  was  executed,  the  answer 
is,  that  the  Court  constantly  enforces  one-sided  under- 
takings and  optional  or  conditional  agreements,  where 
they  have  been  acted  on,  where  the  option  has  been 
exercised,  or  the  condition  performed:  Palmer  v.  Scott {a)y 
Chesterman  t.  ]ldann{b). 


Mr.  Jamesj  Q.C.,  and  Mr.  Bovilly  for  the  Defendant : — 

In  the  first  place,  there  is  no  contract  at  all.  The 
agreement  purports  to  be,  not  with  Whitbretid  and  Ekitij 
but  with  TVetheitn/y  as  the  agent  for  the  Bedford  and  Cam- 
bridge Bailway  Company.  Who,  then,  are  the  promisees  f 
Not  WhUbread  and  Ekin,  for  that  is  plain  on  the  fiice  of 
the  agreement ;  not  the  Company,  for  no  such  Company 
was  in  existence ;  not  Trethewyy  for  he  describes  himself  as 
a  mere  agent :  and  the  Plaintiffs  show  that  they  feel  this 
difficulty,  by  joining  Whiibread  and  Ekin  with  the  Com- 
pany as  Plaintiff.  Moreover,  even  treating  this  as  the 
promoter's  contract,  there  was  no  consideration.  Neither 
the  Company  nor  any  one  is  bound  by  it  to  make  a  railway, 
or  to  do  anything.  The  authority  of  Edwards  v.  Grand 
Junction  Railway  Company^  even  if  unshaken,  would  not 
cover  this  case.  All  that  it  decided  was,  that  a  Company 
cannot  take  the  benefit  of  a  promoters'  contract  without 
also  taking  the  liability.  It  does  not  say  that  the  Company 
is  entitied  to  the  benefit  of  all  contracts  made  by  the  pro- 
moters. The  House  of  Lords'  cases,  whicb  have  already 
been  referred  to,  lay  it  down  clearly  that  the  promoters' 


(a)  1  Russ.  &  My.  391. 


(6)  9  Hare,  206. 
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contract  itself  is  a  mere  nullity.  The  Company  is  bound,  1862. 
if  its  Act  so  provides,  npt  by  force  of  the  contract,  but  by  bu^ford  and 
the  terms  of  the  Act.  So,  also,  the  Company  may  be 
bound  after  its  incorporation  by  adopting  the  promoters' 
contract :  that  is,  in  effect,  by  making  a  new  contract  in 
the  same  terms,  but  this  only  where  such  a  contract 
would  be  within  the  statutory  powers.  Now,  here  there  is 
nothing  in  the  Act  upon  the  subject  of  this  agreement ; 
and  not  only  no  adoption  of  the  contract  until  after  the 
Defendant  had  withdrawn  it,  but,  on  the  contrary,  a  dear 
waiver  and  abandonment  of  it  by  the  service  of  the  notice 
to  treat.  The  notice  itself  is  an  inchoate  contract :  R.  v« 
Hunger  ford  Market  Company  (a) ;  consequently  there  would, 
on  the  Plaintifl^  contention,  be  two  subsisting  and  incon- 
sistent contracts  at  the  same  time. 

The  fact  is,  that  the  so-called  agreement  was  never  meant 
to  be  more  than  a  general  indication  of  the  course  to  be 
taken.  It  is  absurd  to  suppose  that  the  Company  were  to 
have  a  roving  right  of  taking  any  land  they  pleased  at 
thirty  years  purchase,  and  the  contract  was  never  meant 
to  apply  to  the  altered  line.  K  it  did,  new  land  might  be 
taken,  including,  perhaps,  the  mansion-house  itself:  and  it 
makes  no  difference  as  to  the  validity  of  the  contract  that 
this  is  not  what  has  actually  happened.  It  is  enough  that 
such  a  case  might  arise,  and  then  or  in  the  event  of  the  site 
of  roads  being  taken,  it  would  be  impossible  to  apply  the  rule 
of  thirty  years  purchase ;  and  the  contract,  even  if  binding 
in  other  respects,  would  be  too  vague  to  be  enforced  in  this 
Court. 

Lastly,  this  is  a  mere  money  question,  and  a  proper  case 
for  a  Court  of  law. 


Mr.  EoUf  in  reply. — The  objections  taken  to  the  agree- 
(a)  1  Ad.  k  £.  668. 


756 


CASES  IN  CHANCERY. 


1863.        ment,  as  I  understand  them,  are  these : — 1.  No  considera- 
Bkdford  and  ^^^  *^^  ^^  mutuality ;  2.  No  priyity  with  the  Pkuntifis ; 
3.  That  it  is  not  a  case  for  specific  performance,  but  for  a 
court  of  law. 
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On  the  first  point,  it  is  quite  clear,  that,  if  an  option  of  a 
bargain  is  given  to  A.  if  he  think  fit  to  accept  it,  and  he 
does  afterwards  accept  it,  that  constitutes  a  binding  con- 
tiract.  It  is  true,  that  the  agreement  immediately  aft^er  its 
execution  gave  the  Defendant  no  power  to  compel  the 
Company  to  buy  at  thirty  years  purchase ;  but  it  was  an 
ofier  to  sell  at  that  price  if  the  Company  should  get  its 
Act.  The  Company  does  get  its  Act,  and  does  declare  its 
intention  of  buying  on  the  terms  of  the  ofier ;  and  that  is 
sufficient  to  make  the  contract  mutual  and  for  good  consi- 
deration. 

As  to  the  objection  for  want  of  privity,  I  will  take  the 
description  of  the  contract  which  is  set  up  on  the  part  of 
the  Defendant — it  is  a  contract  with  the  agent  of  a  pro- 
posed company,  and  the  objection  on  this  groimd  is  just 
the  same  technical  difficulty  which  was  got  over  by  Lord 
Cottenham  in  Edwards  v.  Grand  Junction  Railway  Comr- 
pany ;  and  to  this  extent  none  of  the  subsequent  dicta  have 
invalidated  that  authority. 

The  principles  are  these :  In  the  case  of  a  contract 
onerous  on  the  Company,  the  Company  cannot  dispute  an 
agreement  to  which  it  owes  its  existence.  All  the  qualifi* 
cation  introduced  by  the  House  of  Lords'  cases  which 
have  been  relied  upon,  amounts  only  to  this — that  the 
agreement  must  be  one  which  it  would  be  within  the 
powers  of  the  Company,  when  created,  to  enter  into ;  and 
that  condition  is  satisfied  here.  And,  on  the  same  prin- 
ciple, a  Company  may  claim  the  benefit  of  a  like  contract, 
subject  only  to  the  like  condition. 
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Then,  as  to  the  alleged  waiver  by  the  notice  to  treat :  it  is  1862. 
obvions,  and  it  is  in  evidence,  that  the  notice  was  not  meant  Bedford  and 
as  a  departure  from  the  contract,  but  was  thought  necessary 
to  supply  the  machinery  for  ascertaining  the  acreage  of  the 
particular  lands,  for  obtaining  title  and  possession,  and  for 
other  matters  ancillary  to  the  agreement.  There  is  no  in- 
consistency between  the  notice  and  the  agreement,  except 
on  a  hypercritical  reading,  which  ought  not  to  be  applied 
to  documents  like  these  common  railway  notices. 

As  for  the  pretence  that  the  change  in  the  line  absolved 
the  Defendant  from  his  obligation,  this  is  a  perfectly  idle 
contention,  considering  the  general  terms  of  the  contract ; 
the  failure  of  the  Defendant  to  prove  that  he  even  saw  the 
original  plans  before  exeuting  the  agreement ;  and  the  ab- 
sence of  any  distinct  averment  that  he  signed  the  agree- 
ment on  the  faith  of  the  original  line  being  adhered  to,  and 
that  he  so  informed  his  co-directors. 

The  Company,  on  the  other  hand,  have  changed  their 
position  on  the  faith  of  the, agreement.  The  Defendant 
has  got  the  benefit  of  the  railway  which  he  was  desirous  to 
have  made,  and  now  reftises  to  pay  the  promised  price. 

Lastly,  the  contention,  that  this  is  a  mere  money  ques- 
tion, and  therefore  not  a  subject  for  specific  performance, 
would  apply  with  equal  force  to  every  bill  by  a  vendor  for 
specific  performance. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

The  bill  in  this  case  is  filed  by  a  Railway  Company  for 
specific  performance  of  an  agreement,  entered  into  before 
the  Company  was  incorporated,  by  the  Defendant  Stanleyy 


Dee,  6th. 
JudgmmL 
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1863.        a  landowner  on  the  line,  with  an  agent  of  the  promoters  of 
Bbdpobo  ahd  the  Company.     By  this  agreement  the  Defendant  agreed 
rTuIwat*    ^  ^^  ^^^^  ^^  ^  ^^^^  ^  should  be  required  for  the  railway 
at  the  price  of  thirty  years  purchase. 


GOMPAXT 


The  case  was  yeiy  ably  argued,  and  Mr.  James  sug- 
gested every  possible  di£Sculty  in  the  way  of  enforcing  such 
a  contract. 

It  was  objected,  that  the  agreement  purported  to  be  made 
with  a  person  described  as  the  agent  of  the  Company, 
when,  in  fact,  there  was  no  Company  in  existence,  and  that, 
consequently,  there  was  no  one  who  could  be  regarded  as 
the  promisee ;  and  this  difficulty,  it  was  said,  was  evidently 
felt  by  the  Company,  who  joined  two  promoters  as  co- 
Plainti£fB,  although  the  agent  was  not  described  in  the 
contract  as  acting  on  their  behalf. 

The  second  objection  was,  that,  even  admitting  that  a 
person  could  contract  as  agent  for  a  non-existing  Company, 
still,  according  to  the  doctrine  laid  down  by  the  House  of 
Lords,  this  contract  would  not  be  binding  on  the  Company 
when  formed. 

In  the  third  place,  it  was  contended,  that  the  agreement 
was  void  for  want  oi  mutuality,  and  also  for  want  of  con- 
sideration. 

Other  objections  were — ^the  vagueness  of  the  stipulations ; 
and  their  inapplicability  to  a  line  sanctioned  in  a  subsequent 
session,  and  not  identical  with  that  originally  proposed ; 
and  it  was  insisted,  that  the  true  construction  of  the  docu- 
ment was,  that  it  was  meant  rather  as  a  general  guide  for 
the  assessment  of  compensation,  than  as  a  precise  and  cer- 
tain contract. 

I  am  of  opinion,  that  all  these  objections  were  satisfao- 
torily  answered.    With  respect  to  the  form  of  the  agree- 
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ment,  there  is  no  qaestion  that  the  Company  pointed  at  1868. 
was  The  Bedford,  Pottoriy  and  Cambridge  C&mpanyy  of  Bbdkobd  ahd 
which  the  Plaintiffs,  Whitbread  and  Ekin,  were  two  of  the 
promoters,  and  that  these  gentlemen  agreed  to  sign  the 
subscribers'  contract,  and  to  take  on  themselves  the  Par- 
liamentary expenses  in  case  the  application  should  prove 
unsuccessful :  a  sufficiently  onerous  responsibility.  When, 
therefore,  the  agreement  speaks  of  the  agent  of  the  Bedford 
and  Cambridge  Railway  Company y  I  think  it  must  be  taken 
to  mean  the  agent  of  the  body  of  men  who  had  associated 
themselves  together  for  the  purpose  of  obtaining  an  Act 
of  Parliament  for  the  incorporation  of  the  projected  Com- 
pany. 

I  do  not  think  that  this  is  a  matter  which  comes 
within  the  scope  of  the  observations  that  have  been  made 
in  the  House  of  Lords  upon  the  case  of  Edwards  v.  Grand 
JrmctUm  Railway  Company j  where  Lord  CoUenham  held  a 
Company  bound  by  the  engagements  of  its  promoters. 

The  distinction  which  was  insisted  on  in  the  House  of 
Lords  is  put  in  a  vety  clear  light  in  the  case  of  Hawhea  v. 
The  Eastern  Counties  Railway  Company,  and  has  no  appli- 
cation to  a  case  like  the  present.  If  an  agreement  is 
entered  into  by  promoters,  which  it  would  be  competent  for 
the  directors  of  the  Company  to  make  upon  the  passing  of 
their  Act,  and  if  the  contract  is  a  beneficial  one  for  the 
Company,  there  can  be  no  reason  for  saying  that  the  agree- 
ment is  not  binding.  The  case  may  be  justly  compared  to 
that  of  a  person  contracting  (before  Lord  Cramoorth's  Act) 
to  purchase  an  infant's  land  at  a  certain  price,  in  case  an 
Act  of  Parliament  should  be  obtained  to  sanction  the  sale. 
It  is  beyond  all  question,  that,  upon  the  Act  being  passed, 
the  purchaser  could  not  possibly  dispute  the  agreement. 


The 


alleged  want  of  consideration  may  also  be  disposed 
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1862.        of  in  the  same  way.    There  was  yalnable  consideration 
Bbdford  ahd  passing  firom  the  promoters  to  Stanley^  when  they  under- 
Railwat      ^<^^  considerable  risk  in  the  hope  of  benefiting  themselves 
Compact      ^^j  j^jm  jjy  procuring  the  passing  of  the  Bidlwaj  Act.    It 
was  by  their  outlay^  and  at  their  risk,  that  the  Act  was 
obtained  ;  and  the  Company,  in  accordance  with  the  nsnal 
provision,  became  boond  by  their  Act  to  recoup  this  ex- 
penditure* 

It  was  suggested,  that,  as  soon  as  the  Act  passed,  the 
agreement  was  merged  in  its  provisions,  just  as  a  prelimi- 
naiy  agreement  is  merged  in  a  completed  deed ;  and  that, 
except  so  far  as  the  terms  of  the  contract  were  incorporated 
in  the  Act,  they  must  be  considered  as  abandoned.  But  it 
is  not  necessary  or  usual  to  insert  in  Acts  incorporating 
companies  special  agreements  of  this  nature ;  and  it  appears 
to  me,  that  the  contract  being  such  as  would  be  intra  vires 
and  beneficial  for  the  Company,  it  is  no  objection  to  it 
that  it  was  not  inserted  as  a  special  clause  in  the  Act. 

Then  it  was  urged,  that  the  contract  was  unilateral,  and 
contained  nothing  which  the  Defendant  could  have  en- 
forced against  the  Company.  There  is  a  fallacy  in  this 
argument,  which  is  answered  at  once  by  the  form  of  the 
agreement  itself.  It  is  an  agreement  by  which,  on  condi- 
tion of  the  Railway  Act  being  obtained,  the  Defendant 
granted  the  option  of  purchasing  the  land  at  a  certain 
price.  In  one  sense  such  a  contract  may  be  called  uni- 
lateral, because,  until  the  condition  is  performed,  there  is 
nothing  which  can  be  enforced;  but  the  promoters  paid 
the  expenses  of  obtaining  the  Act  (the  price,  in  other 
words,  of  their  option),  and  thereupon  became  entitled  to 
the  option  which  they  had  bought.  It  does  not  appear  to 
me,  therefore,  that  any  of  these  objections  can  prevail. 

It  was  further  argued,  that  the  agreement  is  too  vague 
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to  be  specifically  performed ;  and  it  did  at  first  strike  me  thafc       Jf^l_. 
there  might  be  some  diflSculty  in  ascertaining  the  amount  Bedford  amd 

-,  111  %'m        ^  r      \'  CaMBRIDOK 

of  the  rental^  but  the  answer  removes  any  dimculty  of  this 
kind.  However,  the  point  mainly  insisted  on  in  support  of 
this  argument  of  vagueness,  related  to  the  claim  of  the 
Company  to  hold  the  agreement  applicable  to  the  altered 
line  which  was  sanctioned  on  the  second  application  to 
Parliament.  Now,  it  is  obvious  that  the  agreement  itself 
does  not  point  to  any  specific  land ;  and  as  the  agreement 
allowed  two  years  for  obtaining  the  Act,  the  Defendant 
must  have  been  aware  of  the  probability  that  on  a  second 
application  it  would  be  found  desirable  to  vary  the  course 
of  the  line;  and  it  may  well  be  supposed  to  have  been  with 
this  view  that  the  agreement  was  so  drawn  as  not  to  tie  the 
Company  down  to  any  specific  portion  of  the  land,  but  was 
put  into  this  shape :  *'  In  consideration  of  your  obtaining 
authority  to  make  a  railway  which  I  want,  I  agree  to  let 
you  have  any  land  you  may  require  for  the  purpose  at  such 
and  such  a  price."  It  is  said,  that  the  new  line  passes 
through  the  Defendant's  land  so  as  to  cause  more  incon- 
venience than  the  original  line  would  have  done ;  but  if 
any  objection  of  this  kind  had  been  intended  to  be  insisted  on, 
the  plain  course  for  Stanley  to  take  would  have  been,  to 
give  due  notice  that  he  did  not  consider  himself  bound  by 
the  agreement.  A  real  case  of  hardship  of  this  description 
might  then  have  furnished  a  sound  argument  agaitlst  specific 
performance,  or  even  a  good  ground  for  opposing  the  second 
bill  in  Parliament  But  the  mere  antecedent  possibility  of 
such  a  case  arising  on  the  terms  of  the  agreement  is  not  a 
reason  for  refusing  performance,  where  in  fact  the  hardship 
has  not  actually  arisen.  It  appears  that  both  the  lands 
originally  proposed  to  be  taken  and  those  which  are  now  re- 
quired consist  exclusively  of  agricultural  laud ;  and  certainly 
no  case  of  hardship  is  made  out,  such  as  that  suggested  in 
argument,  the  taking  of  a  mansion  under  an  agreement 
intended  to  apply  to  a  meadow.     The  Defendant  indeed 
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1862^  does  say  that  he  objected  to  be  bound  by  the  agreement 
Bedford  and  when  the  alterations  were  made  in  the  course  of  the  line, 
and  for  that  reason  refused  at  first  to  put  his  name  to  tbe 
subscription  contract.  But  taking  this  to  be  proved,  the 
answer  is,  that  these  objections  never  reached  the  Com- 
pany or  the  promoters.  They  are  not  alleged  to  have  been 
made  to  any  person  who  properly  represented  the  Company 
for  the  purpose  of  receiving  them.  And  it  is  material  to 
observe,  that  the  Defendant  allowed  all  the  parliamentary 
expenses  to  go  on  without  letting  the  promoters  of  the 
Company  know  that  he  repudiated  the  agreement. 

The  only  real  difficulty  in  the  Plaintiffs'  caae  is  this :  the 
Company,  if  they  considered  the  agreement  binding,  ought 
to  have  applied  to  the  Court  in  the  first  instance  to  compel 
Stanley  to  perform  it^  instead  of  serving  him  with  a  notice 
requiring  him  to  treat  for  the  sale  of  the  land  under  the 
compulsory  powers  of  the  Lands  Clauses  Act.  On  reference 
to  the  Act,  it  will  be  seen  that  the  proceedings  as  to  taking 
land  by  agreement  are  regulated  by  the  first  sixteen  clauses, 
after  which  a  further  set  of  clauses  commences,  providing 
for  the  compulsory  taking  of  land ;  and  it  is  under  these 
that  a  notice  to  treat,  such  as  was  served  on  the  Defendant, 
is  given.  By  this  notice,  therefore,  the  Company  com- 
mitted the  mistake  of  asking  Stanley  what  compensation 
he  claimed  for  his  land.  The  service  of  it  brought  all  the 
compulsory  powers  into  operation,  and  the  Defendant  is 
entitled  to  say  that  the  present  bill  is  an  application  by  the 
Company  to  prevent  the  arbitration,  which  is  the  legitimate 
sequence  of  the  proceedings  which  they  have  adopted. 
The  Defendant  had  a  right  under  this  notice  to  appoint  an 
arbitrator,  and  it  was  not  until  after  he  had  proposed  a  re- 
ference that  the  Company  gave  notice  that  they  held  him 
bound  by  the  agreement  Possibly  the  mistake  might  in 
some  way  have  been  cured,  but  there  was  more  in  it  than 
mere  accident.    The  Plaintiffs  contend  that  the  notice  was 
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necessary  to  ascertain  the  value  of  the  land  under  the  terms 
of  the  agreement;  but  the  only  notice  required  for  that  pur- 
pose would  be  one  specifying  the  number  of  acres  to  be  taken 
under  the  agreement  I  think,  therefore,  that  the  effect  of 
the  notice  was  to  bind  Stanley  to  sell  under  the  compulsory 
process  provided  by  the  Lands  Clauses  Act,  the  Company 
at  the  same  time  having  the  benefits  in  respect  of  title, 
which  the  Act  confers  upon  them.  Thus,  if  Stanley  proved 
to  be  only  a  tenant  for  life  the  Company  would  obtain  a 
good  title,  which  he  could  not  otherwise  give  under  the 
agreement  made  before  the  Act ;  and  if  his  title  failed, 
either  the  notice  or  a  new  agreement  would  be  required 

Still,  I  have  felt  so  satisfied  that  the  notice  was  not 
given  with  any  such  view  as  this,  that  I  have  been  ex- 
tremely anxious  to  get  over  the  difficulty.  But  there  is 
another  step  in  the  proceedings  to  be  considered.  The 
^bond,  it  is  true,  contains  a  saving  of  the  rights  of  the  Com- 
pany under  the  agreement ;  but  then  the  Company  have 
availed  themselves  of  the  powers  of  the  Act,  to  take  com- 
pulsory possession  by  virtue  of  the  bond  and  the  accom- 
panying deposit ;  and  the  eighty-fifth  clause  of  the  Lands 
Clauses  Act,  under  which  these  proceedings  were  taken, 
does  not  apply  to  sales  by  agreement.  It  is  clearly  con- 
fined to  the  second  branch  of  the  Act  which  relates  to 
compulsory  purchases.  It  is  meant  to  meet  the  case  where 
a  landowner  declines  to  enter  into  an  agreement,  and,  in 
that  event,  to  give  the  Company  the  right  to  take  imme- 
diate posssesion,  and  has  no  application  to  a  case  where  the 
Company  desire  to  enter  under  an  agreement. 

The  Plaintiffs  should  have  filed  their  bill  at  once  upon  the 
agreement,  in  which  case  they  would  have  lost  the  privilege  of 
entering  under  the  eighty-fifth  section,  and  must  have  ap- 
plied to  the  Court  to  do  what  was  right  in  respect  to  the 
possession  of  the  land.     They  might  have  told  the  Court 

that  they  were  ready  to  complete  the  agreement,  and  desired 
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18G2.  the  acreage  to  be  afcertained,  and  might  have  asked  to  be 
Bedford  jlkd  let  into  pofisession  upon  such  terms  with  respect  to  payment 
rJlhaI'ay'  ^f  money  into  court  or  otherwise,  as  the  Court  should 
CoMFAirr  think  fit.  Here  they  have  proceeded  both  under  the  com- 
pulsory clauses  and  by  bill.  The  service  of  the  notice  and 
the  entry  into  possession  under  the  eighty-fifth  clause  im- 
plied that  no  agreement  existed  ;  and  though  I  have  little 
doubt  that  the  service  of  the  notice  was  a  slip,  still,  as 
the  Piaintiffi  have  taken  the  benefit  of  the  eighty-fifth 
section,  to  which  they  were  not  entitled  if  a  binding  agree- 
ment subsisted  between  them  and  the  Defendant,  I  am 
compelled  to  dismiss  the. bill;  but  having  regard  to  the 
absence  of  any  due  notice  by  the  Defendant  that  he  in- 
tended to  repudiate  the  agreement  in  consequence  of  the 
alteration  in  the  line,  and  to  the  nature  of  the  objections 
on  which  he  has  relied,  it  must  be  without  costs. 


Trustee  Act, 
1850.— CMte. 

On  ft  petition 
forappointment 
of  new  trustees 
of  two  trast 
funds,  the  costs 
ordered  to  be 
paid  out  of  the 
two  funds  rate- 
ftbly. 


Re  GRAJ^^rS  Trusts. 

X  HIS  was  a  pe  tition  for  the  appointment  of  new  trustees. 
There  were  two  trust  funds  subject  to  diflFerent  limitations. 


Mr.  Marten,  for  the  petition  : — 

The  costs  should  be  out  of  the  two  funds  in  equal  moie- 
ties That  rule  was  laid  down  in  the  case  of  £x  parte 
Bishop  of  London  (a)  as  to  costs  on  the  investment  of  pur- 
chase moneys  paid  by  several  railway  companies, 

Mr.  Daniel,  Q.C.,for  the  persons  interested  in  the  small- 
er fund — The  costs  ought  to  be  borne  pro  rata. 


(a)  2  D.  G.  F.  &.  J.  14. 


CASES  IN  CHANCEBY. 

Vicb-Chancellor  Sir  W.  Page  Wood  : — 

I  think,  upon  the  principle  that  the  appointment  of  new 
trustees  is  a  step  taken  for  the  protection  of  the  fund,  the 
costs  should  be  borne  in  proportion  to  the  valne  of  the  funds. 
The  appointment  is  in  the  nature  of  an  assurance  for  the 
protection  of  the  property,  and,  therefore,  it  seems  fair  that 
the  costs  should  be  borne  rateably.  The  proceeding  is  of 
a  different  character  from  that  before  the  Lords  Justices. 
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New  trustees  appointed.    Costs  to  be  paid  out  of  the  two  funds  In  Minute. 
proportion  to  their  value. 


HALL  V.  RADCLIFFK 

In  this  case  one  of  several  Plaintiffs  had  died,  and  a  re- 
vivor order  had  been  served  on  his  legal  personal  represen- 
tatives.   

Mr.  Wood  asked  for  leave  to  enter  an  appearance  for  the 
legal  personal  representative  of  the  deceased  Plaintiff,  if 
the  Court  should  think  the  appearance  necessary.  He  re- 
ferred to  Morgcm'8  Practice,  p.  245,  and  to  the  cases  there 
cited. 


iVov.  3ri. 
Revivor  Order, 
— Appearance. 

It  11  not  neces- 
sary in  any 
case  to  have  an 
appearanoa  en- 
terod  to  a  rsTi- 
Tor  order. 


The  Vicb-Chancbllor  said,  that  it  was  not  necessary  in 
any  case  for  an  appearance  to  be  entered  to  a  revivor  order. 


I 
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tS'w^d^  SHEPHERD  v.  NOTTIDGE. 

£jusdem  generis 

Id^i^^cS:  Harriet  Lancaster  made  her  win,  dated  the  17th 

By  her  will,  a  of  August,  1856,  and  thereby  gave  certain  legacies  of  stock 
dS^uJig  ccr"'  absolutely,  including  ^200  Keduced  Zl  per  Cents,  to  Harriet 
tain  legacies  in  ^^jj  EmUv  Nottidoe,  and  also  a  legacy  of  £600  Bank  Stock, 

certain  events  ^  ^  '  **•'  ,-xv.tt» 

to  fall  into  the  and  .£^800  Reduced  Annuities,  to  her  niece  Mel^88a  OaUskell 

qoeaSia  speci-  for  life,  then  to  her  husband  for  life ;  and  afterwards  the  said 

•^ndoVwpcr-  8^^^  ^  ^  divided  between  her  nephew  A.  H.  Shepherd 

sonai  effects "  ^^d  her  niece  Mary  Churchill,  and  at  their  death  to  any  law- 

in  confidence*  ful  children  they  might  leave ;  but  if  Melissa  Oaitskell  and 

distribnteTud  ^^^^  husband  should  survive  them^  then  the  said  stock  was 

^^^^^^^  "  to  fall  into  the  residue  of  my  property/'     Another  stock 

morandnm  or  legacy  of  J*1,000  Reduced  3^.  per  Centa  was  given  to 

might  direct,  Elizabeth  Jenkiris  for  life,  with  a  direction  that  at  her 

l°AnrJ!"w  ^^^^  *^®  ^^^^  ^^    "  ^  '^^^"^  ^  *^®  residue  of  my 

executors.  property,**      The  will  also  contained  the  following   be- 

the^testat^x^^'  quest :— *'  I  give  to  Frederick  Peter  Ripley  and  Ralph 

dire.ted  her  Clarke  Nottidge  all  my  plate,  linen,  ftumiture,  china»  glass, 

and  residuar/  wmes,  liquors,  booKs,  wearmg  apparel,  trinkets,  and  other 

Ywycwtain  pe^onal  effects,  in  confidence  that  they  will  distribute  and 

bequests,  and  dispose  of  the  Same  as  I  may,  by  memorandum  or  otherwise, 

em|K}wered  ^  ^  J'    J 

them  to  post-  direct  or  request.  And  I  hereby  appoint  the  said  Frederick 
thelnter^nn  PetcT  Ripley,  and  the  said  Ralph  Clarke  Nottidge  my 
•Moforaplrtof  executors."    The  will  contained  no  other  residuary  bequest. 

my  residuary  estate,"  and  gave  a  legacy  to  *'  A.  one  of  my  ezeotitors  and  residuary  legatees." 

By  a  second  codicil,  the  testatrix  gave  a  life  interest  to  a  legatee  in  a  sum,  which,  under 
the  former  dispositions,  would  have  fallen  into  the  residue,  and  stated  that  the  alteration 
would  make  but  little  difference,  as  the  sum  would  ultimately  faU  into  the  residue.  AfVer 
authorising  the  executors  to  postpone  the  payment  of  legacies,  and  giving  other  directions, 
the  codicil  concluded  thus:  '*  These  wishes  written  by  myself,  and  only  concern  the  interest 
of  my  executors,  will,  I  feel  sure,  be  quite  sufficient  for  them  to  falfil  all  herein  mentioned, 
but  will  perhaps  be  more  correct  if  I  sign  my  name  in  the  presence  of  two  witnesses,  who 
are  also  in  the  presence  of  each  other." 

Held^  that,  on  the  will  alone,  the  executors  would  have  taken  the  renidue,  subject  to  a  trust 
for  the  next  of  kin;  but  that  the  word  "confidence"  in  the  will  admitted  of  explanation,  and 
was  explained  by  the  codicils  not  to  amount  to  a  binding  trust. 

Held^  also,  that,  on  the  will,  as  explained  by  the  codicils,  the  bequest  to  the  executors  was 
not  limited  to  things  cjusdem  generis  with  those  described,  but  included  the  whole  residue. 
BeU,  consequently,  that  the  executors  took  the  whole  residue  beneficially. 
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By  a  codicil,  dated  the  16th  of  April,  1858,  the  testatrix 
revoked  the  bequest  of  the  £600  Bank  Stock  and  iE;300 
Beduced  Annuities,  and  gave  the  legacy  to  Harriet  and 
Emily  NoUidge,  and  also  to  Mdissa  GaitskdL  for  her 
separate  use  for  life,  and  then  to  Auguatua  Church- 
Hi  absolutely,  "  but  in  the  event  of  his  not  surviving 
my  said  niece,  then  the  same  shall  go  to  my  nephew 
Ralph  Clarke  Notiidge,  one  of  my  executors  and  residuary 
legatees ;"  and  after  directing  her  **  executors  and  residuary 
legatees  "  to  vary  certain  legacies,  the  testatrix  empowered 
her  executors  to  postpone  the  payment  of  any  legacies  for 
seven  or  twelve  months,  "  in  which  case  any  dividends  or 
income  accruing  due  in  the  meantime  shall  form  part  of 
my  residuary  estate ;"  and  in  all  other  respects  the  tes- 
tatrix confirmed  her  said  will. 


Statement, 


The  testatrix  made  a  second  codicil,  dated  the  22nd  of 
May,  1858,  as  follows  : 

''  I  Harriet  Lancaster  having  omitted,  in  a  codicil  dated 
the  16th  of  April,  1858,  to  direct  the  disposal  of  £200 
Three  per  Cent.  Beduced  Stock  that  I  had  left  by  my  last 
vidll  and  testament,  dated  the  17th  of  August,  1855,  to  my 
two  great  nieces  Harriet  and  Emily  Notiidge,  and  in  the 
above-named  codicil  I  revoked  it,  and  as  it  now  stands  it 
falls  into  the  residue  of  my  property,  but  I  now  hereby 
du^ct  that  it  shall  be  added  to  the  d£^l,000  Three  per  Cent 
Beduced  Stock,  from  which  the  interest  as  directed  by  my 
will  is  to  be  paid  by  my  executors  to  Elizabeth  Jen/dns 
during  her  life,  and  now  making  the  sum  jei,200  Three 
per  Cent  Beduced  Stock,  from  which  the  interest  is  to  be 
paid  to  the  said  Elizabeth  Jenkins  during  her  life,  instead 
of  only  from  £1,000  Three  per  Cent  Beduced  Stock, 
as  directed  in  the  above-named  will ;  and  the  alteration  will 
make  very  little  difference,  as  it  will  eventually  fall  into  the 
residue,  although  not  quite  so  soon.  I  also  wish  a  little 
deviation  to  be  made  from  the  direction  in  the  will  as 
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regards  the  choice  of  time  to  be  taken  as  regards  the  pay- 
meat  of  legacies,  wishing  that  the  servants  may  be  paid  what 
I  have  left  them^  and  also  to  Mrs.  Jane  Oreen  «f  100  left  her, 
so  soon  as  is  convenient  after  my  death.  I  conclude  that  the 
first  payment  to  Mizaheth  Jenkins  will  commence  from 
the  first  dividend  that  becomes  due  on  that  stock  after  my 
decease,  unless  it  should  happen  to  do  so  within  a  very 
short  time,  say  three  months;  but  I  am  sore  that  my 
executors  will  do  according  to  what  they  consider  rights  and 
what  is  customary,  as  she  will  have  a  tolerable  sum  to 
receive  after  my  death  to  carry  her  on.  Such  servants  as 
may  not  have  been  in  my  service  two  years,  I  do  not 
consider  entitled  to  more  than  the  quarter's  wages  beyond 
what  is  due  to  them,  and  also  the  mourning,  but  nothing 
more,  unless  under  any  peculiar  circumstances  as  regards 
much  fatigue  and  great  attention  during  a  long  tima 
These  wishes  written  by  myself,  and  only  concern  the 
interest  of  my  executors,  will,  I  feel  sure,  be  (Juite  sufficient 
for  them  to  fulfil  all  herein  named,  but  will  perhaps  be 
more  correct  if  I  sign  my  name  in  the  presence  of  two 
witnesses  who  are  also  in  the  presence  of  each  other." 

The  testatrix  died  on  the  26tb  of  March.  1860,  and  the 
will  and  codicil  were  proved  by  Ripley  and  Nottidge^  the 
executors  therein  named. 

The  testatrix  left  a  number  of  unattested  memoranda 
purporting  to  dispose  ofplale  and  other  articles,  which  were 
not  admitted  to  probate. 

Frederick  Peter  Ripley,  one  of  the  executors,  died  on 
the  7th  of  November,  1860. 

The  bill  was  filed  by  certain  of  the  next  of  kin,  and  prayed 
a  declaration  whether  the  entire  residue,  or  any  and  what 
part  of  it,  passed  to  the  executors,  and  whether  for  their 
own  benefit  or  as  trustees  for  the  next  of  kin. 
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Sir  H.  Cai/ms,  Q.  C,  and  Mr.  CracknaU,  for  the 
Plaintiffi : — 

There  are  two  grounds  on  which  the  Flainti£Es  might  claim 
an  interest  as  next  of  kin ;  one,  that  the  residuary  gift  in 
the  will  is  limited  to  matters  ejusdem  generis  with  those 
specified ;  the  other^  that  the  executors  took  as  trustees. 

As  to  the  first  point,  I  admits  that,  having  regard  to  the 
fact  that  the  testatrix  twice  over  directs  legacies  to  fall,  in 
certain  events,  into  the  residue,  it  would  be  impossible  to 
contend  that  the  residuary  gift  did  not  include  the  whole 
residuary  personal  estate ;  and  I  therefore  concede  that  the 
executors  took  the  whole,  either  beneficially  or  in  trust. 
If  this  were  not  plain  on  the  will,  I  do  not  think  I  could 
get  over  the  language  of  the  first  codicil,  which  describes 
these  executors  as  residuary  legatees. 

The  only  question,  therefore,  which  I  shall  argue,  is, 
whether  they  took  beneficially  or  in  trust.  Now,  first 
upon  the  will  itself,  it  is  clear  that  the  words  are  sufficient 
to  create  a  trust,  which,  as  the  objects  of  it  are  undefined, 
becomes  a  trust  for  the  next  of  kin.  The  authorities  are 
quite  conclusive  on  this  point :  Brigga  v.  Penny  (a). 

Then  all  that  remains  is,  to  see  whether  either  of  the 
codicils  revokes  the  trust  created  by  the  will.  The  first 
codicil  clearly  does  not  do  so;  for  the  description  of  an 
executor  as  one  of  the  residuary  legatees  leaves  the  whole 
question  open,  whether  they  are  legatees  in  trust  or  for 
their  own  benefit. 

Then  the  second  codicil  contains  nothing  that  can  be 
regarded  as  a  revocation  of  the  trust  imposed  by  the  will. 
Whatever  may  be  the  meaning  of  the  statement,  that 
certain  matters  only  concern  the  interest  of  the  executors, 


1862. 


Argymtni, 


(a)  3  D.  G.  &  S.  525 ;  S.  C,  on  App.,  3  M.  &  G.  546. 
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1862.  no  vague  words  of  this  kind  can  possibly  revoke  a  clear 
Shbpheid  bequest  upon  trust  The  word  *  fulfil/  in  the  second  codicil, 
NoTTiDGB.    ^^^  points  to  a  duty  or  trust  to  be  performed, 

ArgumeAt.  If  it  were  held  that  the  residuary  clause  did  not  embrace 
the  whole  property,  there  would  still  be  an  implied  trust 
for  the  next  of  kin,  as  there  is  nothing  like  the  expression 
of  intention  required  by  the  statute,  that  the  executors 
should  take  beneficially :  Love  v.  Oaze  (a),  SaltTnaraA  v. 
Barrett  (6),  Juler  v.  Juler  (c). 

Mr.  Oifard,  Q.  C,  Mr.  Bodwell,  Mr.  Hoare,  Mr.  Robin- 
son, and  Mr.  Bealea,  followed  in  the  same  interest. 

Mr.  RoU,  Q.  C,  and  Mr.  Ferrers,  for  the  surviving  execu- 
tor and  the  executors  of  the  deceased  executor,  (the  surviving 
executor  waiving  any  claim  to  survivorship) : — 

This  is  entirely  a  question  of  intention,  to  be  gathered 
from  the  whole  of  the  will  and  the  two  codicils.  The 
pobt  which  Sir  H.  Cairns  offered  to  abandon,  viz.  the 
limited  nature  of  the  residuary  gift,  would  be  rather  in  our 
favour,  because,  if  the  general  residue  was  not  giyen  by  the 
will,  it  clearly  would  pass  by  the  codicils  free  from  the 
words  suggestive  of  a  trust,  which  are  found  in  the  will 
alone.  The  first  codicil  would  be  quite  sufficient  to  pass 
the  whole  by  the  use  of  the  description  *'  residuary  legatees." 

But  supposing  the  will  to  include  the  whole,  and  not 
merely  articles  ejusdem  generis  with  those  enumerated, 
the  question  then  is,  not  whether  the  codicils  revoke  the 
will,  but  how  they  explain  it.  The  word  "  confidence/'  in 
the  absence  of  anything  to  explain  or  limit  it,  is  interfMpeted 
by  this  Court  to  mean  a  trust ;  but  it  is  an  ambiguous  word 
capable  of  explanation,  and  the  codicils  show  that  the 
sense  in  which  the  testatrix  used  it>  was  not  thai  of  trust. 


(a)  8  Beav.  472. 


{b)  29  Beav.  474.  (c)  Id.  84. 
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The  first  codicil  alone  is  enough  to  prove  this;  for  though 
a  residuary  legatee  in  trust  may  technically  be  said  to  be 
correctly  described  as  a  residuary  legatee,  no  one  would 
ever  dream  of  using  such  a  description,  unless  of  a  person 
who  was  a  beneficial  legatee. 

But  the  second  codicil  is  conclusive,  for  the  testatrix 
expressly  says,  that  the  executors  alone  are  interested  in 
the  disposition  of  the  residue;  and  that  it  is  immaterial 
whether  she  signs  the  codicil,  because  she  has  left  it  en- 
tirely in  the  executors'  power  to  fulfil  or  not  to  fulfil  her 
wishes* 

Mr.  Crackruill,  in  reply, — It  is  clear  that  the  will  must 
first  be  construed,  and  then  it  must  be  seen  whether  the 
codicils  vary  the  will  as  so  construed.  Now,  the  construc- 
tion of  the  will  beyond  all  question  is,  a  gift  upon  trust;  and 
the  case  is  the  same  as  if  the  word  '  trust '  had  been  used. 
Had  that  been  so,  it  could  not  have  been  argued  that 
these  codicils  would  alter  the  disposition :  and  the  trust 
therefore  must  be  held  to  attach  :  Inderwick  v.  Inder- 
wick  (a). 


1862. 


ArgumtnU 


Vice-chancellor  Sir  W.  Page  Wood  :— 

The  question  in  this  case  is,  whether,  upon  the  true  con- 
struction of  the  will  and  codicils  of  the  testatrix,  the 
general  residue  goes  to  the  executors  beneficially,  or  as 
trustees  for  the  next  of  kin.  Upon  the  will  alone  there 
could  be  very  little  doubt  of  the  title  of  the  next  of  kin. 
After  giving  various  legacies,  and,  among  other  things,  di- 
recting that  in  certain  specified  events  some  amounts  of 
stock  should  fall  into  the  residue,  the  testatrix  concludes 
her  will  in  these  words : ''  I  give  to  Frederick  Peter  Ri^pley 

(a)  13  Sim.  652. 


JVoT.  lOiA. 
JudffmeiU, 
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and  Ralph  Clarke  Nottidge,  all  my  plate,  linen,  farniture, 
china^  glass,  wines,  liquors,  books,  wearing  apparel,  trinkets, 
and  other  personal  effects,  in  confidence  that  thej  will  dis- 
tribute and  dispose  of  the  same  as  I  may  by  memorandum 
or  otherwise  direct  or  request  And  I  hereby  appoint  the 
said  Frederick  Peter  Ripley  and  Rcdph  Clarke  Nottidge 
my  executors." 

Upon  this  the  question  was  raised,  whether  the  whole 
residuary  personalty  was  given  by  the  terms  of  the  ex- 
press bequest,  or  whether  the  testatrix  had  not  left  the 
general  residue  to  pass  to  the  executors  by  virtue  of  their 
appointment  Arguments  may  be  drawn  from  this  last 
view  in  favour  of  either  side  ;  but  I  do  not  think  that  the 
point  is  very  material,  and  I  shall  read  the  will  as  a  gift  of 
the  whole  residue  to  the  executors  in  the  confidence  ex- 
pressed by  the  testatrix.  There  is  no  doubt  that  this 
language  is  stronger  than  that  which  occurrred  in  Brigga 
V.  Penny,  and  that  the  will  by  itself  could  only  be  read  as 
creating  an  absolute  trust  of  the  residue. 

The  first  codicil  is  not  in  my  opinion  conclusive.  Assuming 
the  words  of  the  bequest  in  the  will  to  pass  the  entire  residue, 
the  description  which  is  found  in  the  codicil  of  Nottidge,  as 
"  oneof  my  executors  and  residuary  legatees,'^  and  the  subse- 
quent direction  to  the  "  executors  and  residuary  legatees,*' 
would  not  be  su£Scient  to  give  them  the  residue  beneficially. 
All  that  this  codicil  does,  is  to  explain  that  the  testatrix,  by 
the  terms  of  the  original  bequest,  meant  to  carry  the  whole 
residue  to  the  legatees.  To  this  extent  the  first  codicil 
seems  to  interpret  the  will,  and  to  remove  any  doubt  as  to 
the  extent  of  the  property  comprised  in  the  residuary  gift. 

On  the  question,  whether  the  gift  was  intended  to  be  for 
the  executors'  own  benefit,  the  last  clause  of  this  codicil  is 
adverse  to  them,  because  it  is  not  likely  that  power  would 
be  given  to  them  to  postpone  legacies  for  their  own  benefit. 
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In  the  second  codicil,  the  testatrix  b^'ns  by  reciting  that 
she  had  by  the  former  codicil  revoked  a  certain  legacy,  and 
that  it  would  consequently  ''fall  into  the  residue,"  and 
then  proceeds  to  make  a  new  disposition  of  the  amount^ 
observiug  that    "  the    alteration    will    make    very  little 
difference,  as  it   will    eventually   fall   into  the    residue, 
although  not  quite  so  soon ; ''  a  kind  of  apology,  in  fact, 
which  would  not  be  very  appropriate  if  the  testatrix  con- 
sidered that  she  had  made  no  disposition  of  her  residue.  But 
it  is  not  necessary  to  dwell  on  an  indication  of  this  kind, 
because  the  last  clause  in  the  codicil  seems  to  be  quite 
decisive  of  the  matter  in  issue.    After  giving  certain  direc- 
tions as  to  the  servants'  legacies,  introducing  in  the  course 
of  them  the  remark,  "  I  am  sure  that  my  executors  will  do 
according  to  what  they  consider  right  and  what  is  custo- 
mary,'' the  testatrix  concludes  with  this  remarkable,  though 
not  quite  grammatical,  sentence,  "  These  wishes  written 
by 'myself,  and  only  concern  the  interest  of  my  executors, 
will,  I  feel  sure,  be  quite  sufficient  for  them  to  fulfil  all 
herein  named,  but  will  perhaps  be  more  correct  if  I  sign  my 
name  in  the  presence  of  two  witnesses." 


1862- 


Judgment. 


This  clause  appears  to  me  quite  conclusive  in  favour 
of  the  executors.  The  authorities  have  no  doubt  very 
correctly  decided,  that  such  expressions  as  '^  in  confidence," 
and  the  like,  though  not  in  ordinary  language  used  as 
equivalent  to  a  positive  trust,  must,  in  the  absence  of  any 
contrary  indication,  receive  that  construction;  but  in  lay- 
ing down  this  rule,  the  Court  has  acted  under  the  necessity 
of  choosing  between  two  constructions  which  such  words 
might  be  supposed  capable  of  bearing ;  the  argument,  in 
fact,  tised  to  be,  that  such  language  naturally  imported 
nothing  more  than  an  honorable  confidence,  as  distinguished 
from  a  legal  trust.  It  is  now  settled,  that,  in  the  absence  of 
anything  to  the  contrary,  such  words  are  to  be  construed  as 
creating  an  absolute  trust  It  does  not,  however,  appear  to 
me  a  sound  argument,  to  say  that,  the  meaning  of  the  word 
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taken  by  itaelf  being  fixed  by  authority,  the  intention  to 
create  a  trust  in  the  first  instance  must  be  imputed  to  the 
testatrix,  and  efiect  must  be  given  to  it  unless  the  codicils 
show  a  subsequent  change  in  that  intention.  Probably, 
there  was  no  change  of  intention  at  all ;  but  the  codicils, 
nevertheless,  throw  much  light  on  what  was  the  original 
intention  with  which  the  words  •*  in  confidence**  were  used 
by  the  testatrix. 


Assuming  that  the  first  codicil  would  have  no  effect  upon 
the  construction  of  the  will,  the  second  codicil  explains, 
that,  in  using  the  words  *'  in  confidence  "  in  the  will,  tho 
testatrix  meant  a  confidence  which  she  felt  in  the  legatees, 
irrespective  of  the  power  of  any  tribunal  to  compel  the 
fulfilment  of  her  wishes.  I  can  give  no  meaning  to  the 
language  of  this  codicil,  unless  I  assume  the  testatrix  to 
have  intended  the  residue  to  go  to  the  executors  for  tiieir 
own  benefit,  subject  only  to  such  disposition  as  she  might 
make  of  any  part  of  it 


I  therefore  hold,  that  the  entire  residue  was  bequeathed 
to  the  executors  for  their  own  benefit ;  and  the  surviving 
executor  not  raising  any  question  as  to  a  joint  tenancy, 
there  will  be  a  declaration  that  the  residue  is  divisible 
between  him  and  the  representative  of  the  deceased  ex- 
ecutor. 
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ACCEDINQ  CREDITORS,  LIA- 
BILITY OF. 

See  COKTEIBUTIOIT. 

ACCOUNT. 
See  Ship. 

ACCOUNTS. 
See  Peoduction,  1. 

ACQUIESCENCE. 

See  Joint  Stock  CoMPAirr,  2, 
Railway  Company,  1. 

ACTS    OF  PARLIAMENT,   IN- 
TERPRETATION OF. 

See  Statutbs. 

ADDITIONAL  GIFT. 
See  Wills,  15. 

ADMINISTRATION. 

Executors  bringing  facts  plainly 
l)efore  the  Court  and  distributing 
the  assets  under  its  direction  are 
absolutely  protected  against  any 
future  claims ;  and  the  only  remedy 
of  a  creditor,  on  covenant  or  other- 
wise, is  against  the  legatees.    Where 


ADMINISTRATION. 

part  of  the  estate  had  consisted  of 
leaseholds  held  at  a  profit  rent — the 
estate  ordered  to  be  distributed  with- 
out retaining  assets  to  indemnify  the 
executors  against  liability  on  the 
covenants. 

Whether  the  statute  22  &  23  Yict. 

c.  35,  is  retrospective  throughout — 

Qtuere, — Bennett  v.  Lytton;  Be  Sand- 

ford^s  Trust,  166 

See  Pbactiob,  4. 
Wills,  2. 

AFFIDAVIT,  FORM  OF. 
See  Pboduction,  3. 

AFTER-ACQUIRED  LANDS. 
See  Wills;  8. 

AGENT. 
See  Production,  3. 

AGREEMENT. 
See  Railway  Company. 

AMALGAMATION. 
See  Joint-stock  Company,  4. 
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AMENDED  BILL. 
See  PaiiCTicB,  1. 

ANCIENT  LIGHTS. 
See  Easkments. 

ANNUITY. 

Where,  by  a  testamentary  appoint- 
ment under  a  power  in  a  settlement, 
a  charge  was  created  and  a  term 
▼ested  in  trustees  ta  raise  the  same 
by  sale  thereof — Semble,  that  the 
money  could  not  be  rained  by  a  sale 
of  the  fee,  though  the  term  was  in- 
sufficient for  the  purpose.  But,  a 
life  annuity  being  granted  in  the 
same  settlement  by  way  of  rent- 
charge,  and  it  appearing  that  arrears 
which  had  accrued  could  not  be  other- 
wise satisfied,  a  decree  was  made  for 
sale  of  the  fee.     Hall  v.  Hurst,     76 

See  Wills,  8. 

ANNUITY  — PERPETUAL    OR 
LIFE? 

See  Wills,  9, 13. 

ANSWER. 
See  Pleadikg,  4. 

ANTICIPATION. 
See  Maebibd  Womax. 

APf^EARANCE. 
See  Practice,  1,  6. 

APPOINTMENT. 
See  Wills,  10, 12, 16. 

ARBITRATOR. 
See  AwABD. 

AVERMENT  OF  TITLE. 
See  Pleading,  5. 


AWARD. 

A,  having  brought  an  action 
against  S,,  and  B,j  a  cross-action 
against  A,j  the  same  and  all  matters 
in  difference  were  by  a  judge's  order 
by  consent  referred.  B.  died  pending 
the  reference ;  and  before  adminis- 
tration could  be  taken  out,  the  arbi- 
trator, notwithstanding  a  protest, 
proceeded  ex  parte,  and  made  an 
award  directing  payment  of  a  sum  of 
money  and  costs  to  A,  A.  had  filed 
a  creditors'  bill  for  the  administra. 
tion  of  B.'e  estate,  founded  upon 
the  alleged  debt  under  the  said 
award : — Held,  on  demurrer,  that  a 
bill  would  not  lie  by  A.^s  executor 
praying  that  the  bill  in  the  creditors' 
suit  might  be  dismissed,  and  the 
award  set  aside. 

The  Court  of  Chancery  has  no 
jurisdiction  to  set  aside  an  award 
made  imder  a  reference  of  an  action 
at  law,  whether  the  same  be  or  be 
not  under  the  statute  9  &  10  W.  3, 
c.  15.     Harding  v.  Wickh4tm,     676 

BANK  STOCK. 
See  Tntestment. 

BANKERS. 
See  Trustee  A  Cestui  que  Tbust. 

BANKRUPT. 
See  Pleadin a,  6. 

BANKRUPTCY. 
A  provision  in  a  deed  of  partner- 
ship, that,  in  the  event  of  the  bank- 
ruptcy or  insolvency  of  a  partner,  his 
share  in  a  mining  lease  (forming  part 
of  the  partnership  property)  shall 
go  over  to  his  co-partners,  is  void,  as 
being  in  fraud  of  the  bankrupt  laws. 
Whitmore  v.  MMon,  20ii 

BANKRUPTCY  CONSOLIDA- 

TION  ACT. 
The  order  by  the  Court  of  Bank- 
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COMPROMISE. 
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ruptcj  for  sale  of  goods  as  in  the 
reputed  ownership  of  a  bankrupt  is 
ex  parte ;  and,  semble,  it  cannot  be 
appealed  against  by  the  true  owner. 

The  Court  of  Chancery  has  juris- 
diction (notwithstanding  such  order) 
to  restnon  a  sale,  and  determine  the 
rights  of  the  parties. 

An  application  by  the  true  owner 
to  the  Court  of  Bankruptcy  for  a 
stay  of  proceedings — held  not  to  be  a 
bar  to  a  subsequent  biU  for  injunc- 
tion  to  stay  a  sale.    Mather  ▼.  Lay, 

374> 

"BEFORE-MENTIONED  LEGA- 
TEES." 
See  Wills,  14. 

BOOKS  IN  USE  ABROAD. 
See  Peoductiok,  8. 

BURIALS. 
See  Statittxb,  Intebpbetatiok  of. 

CESSER  OP  INTEREST. 
See  Baitkeuptct. 

CHAPTER  LANDS,  LEASE  OP. 
See  Lease  of  Chafteb  Lairds. 

CHARGE. 
See  AiTNUiTT. 

CHARGE  — DEVISE  SUBJECT 
TO. 

See  Wills,  6. 

CHARGE— IMPLIED,  OP  REAL 

ESTATE. 

See  Wills,  4. 

CHARGE— UNDISPOSED  OP 
See  Wills,  (k 


CHARITY. 

A  testator's  share  in  the  proceeds 
of  land  directed  by  a  previous  testa- 
tor's will  to  be  sold — Held,  not  to 
be  land  within  the  meaning  of  the 
Mortmain  Act. 

A  bequest  to  th»  president  and 
trustees  of  a  school,  to  be  applied  in 
instructing  youth  in  specified  sub- 
jects :  Meld,  not  to  fail  by  reason  of 
the  school  having  been  closed  before 
the  testator's  death  or  the  date  of 
his  will.  Marsh  v.  Attorney- Gene' 
ral,  61 

CHURCH  BUILDING  ACTS. 
See  Statutes,  Iktebprbtatiok  of. 

CHURCHES. 
See  Statutes,  Intebpbbtation  of. 

CLOSE  DAYS. 
See  TiHS,  Cohfutation  of. 

CLASS,  BEQUESTS  TO. 
,giee  Wills,  14. 

CODICIL— WILL  EXPLAINED 
,     BY. 
See  Wills,  17. 

COLONY— LAND  IN. 
See  JuBiSDiCTiov,  1. 

COMMON  LAW   PROCEDURE 

ACT. 

See  DiscoYEBY. 

COMPOSITION  DEED. 
See  CoirTBiBUTioN. 

COMPROMISE. 
See  DiYOBCE,  2. 


VOL  n. 
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COMPUTATION  OF  TIME. 
See  Time. 

CONDITION. 
See  Wills,  6. 

CONDITIONS  OF  GIFT. 
See  Wills,  15. 

CONTEMPT,  PROCESS  OF. 
See  Tims,  Computation  ot. 

«  CONTRARY  INTENTION." 
See  Wills,  2. 

CONTRIBUTION. 

The  creditors,  parties  to  an  in- 
speotion  deed,  severaUj  covenanted 
to  indemnify  to  a  certain  ex- 
tent the  inspectors  against  liabili- 
ties incurred  in  carrying  on  the  busi- 
ness of  the  debtor,  which  they  were 
empowered  to  do.  One  of  the  cre- 
ditors who  had  executed  the  deed, 
and  to  whom  the  inspectors  had  in- 
curred a  large  debt  for  goods  supplied 
and  advances  made  for  the  purpose  of 
the  business,  filed  a  bill  against  the 
inspectors,  the  debtor,  and  all  the 
other  acceding  creditors,  to  have  the 
inspectorship  wound  up,  and  the  ac- 
counts taken,  and  to  have  the  assets 
applied  in  payment  of  his  claim,  and 
the  deficiency  made  good  by  rateable 
contributions  of  all  the  acceding  cre- 
ditors (including  the  Plaintiff)  in 
proportion  to  their  debts : — 

Meldf  that  there  was  no  right  to 
contribution ;  and,  a  decree  K>r  ac- 
counts having  been  made  in  a  pre- 
vious suit,  the  bill  was  dismissed. 
Selwyn  v.  Harrimm^  834 

CONTRIBUTORY. 

See  WrwDiycj-up. 


COVENANT. 

CONVERSION  OF  FUND. 
See  HvBBJJTD  akb  Wcri. 

COPYHOLD  ENFRANCmSE- 
MENT  ACT. 

See  CoPTHOLBS. 

COPYHOLDS. 

A  railway  company  enfranchising 
under  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845,  is 
not  bound  by  the  provisions  of  the 
Copyhold  Enfranchisement  Acts, 
1852  and  1858,  requiring  payment 
of  fines  to  the  lord  as  a  condition  of 
comptdsory  enfranchisement. 

If  a  tenant  for  life  of  a  manor  ob- 
tains from  a  railway  company  pay- 
ment of  such  fines,  the  sum  received 
(not  being  legally  enforceable  against 
the  company),  cannot  be  retained  by 
the  tenant  for  life,  but  must  be  ap- 
plied as  part  of  the  compensation  for 
the  benefit  of  the  inheritance.  Be 
Wilson's  Estate,  619 

CORPUS,  PAYMENT  OUT  OF. 
See  Wills,  8. 

COSTS. 

See  Laiids  Clattses  CoirsoLiDATioir 
Act,  2. 
Tbustbx  Act. 
Wills,  18. 

CO-TRUSTEES,  LIABILITY  OF. 
See  Tbvstxx  k  Cxbtui  qux  Tbvst. 

COVENANT. 
See  LxABX. 

COVENANT,  TOTIES  QUOTIES. 
See  Lease  of  Chaptxb  Lakdb. 


CREDITORS'  DEED. 


DISCOVERY. 
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CREDITORS'  DEED. 

See  CONTBIBIJTION. 

CREDITORS—FRAUD  ON. 
See  Baitkbuptot. 

CREDITORS'  REPRESENTA- 
TIVE. 

See  JOINT-BTOOK  COMPAITT,  2. 

CREDITORS— RIGHTS  OP. 
Soe  Johtt-atock  Company,  5. 

CREDITOR'S  SUIT. 
See  Plbadiito,  7. 

CROSS-EXAMINATION. 
See  Phactici,  4. 

CUM  ONEEE. 
See  Wills,  2. 

CUSTODY. 
See  T&U8TEB  &  Csstui  que  Tbust. 

DAMAGES. 

See  DiTOBCE,  2. 
Fbavd. 

DECLARATION  OF  TRUST. 

A  testator  entered  in  a  memoran- 
dum book,  and  signed  a  memorandum, 
that  he  bad  decided  to  invest  the  future 
proceeds  of  an  annuity  which  bad 
Deen  absolutely  assigned  to  him  by 
his  second  son  F,,  and  that  he  in- 
tended  to  leave  the  proceeds  at  his 
death  to  F^e  daughter. 

An  account,  auo  in  the  testator's 
handwriting,  was  found,  of  the  in- 
vestments of  the  annuity  "  from  the 
period  that  I  determined  thus  to  ap- 
propriate this  money." 

On  his  death-bed,  the  testator  re- 

s  X 


ferred  his  eldest  son  to  the  account- 
book,  and  said  that  he  wished  the 
accumulations  to  be  given  to  the 
daughter  of  F,,  and  the  annuity  at 
his  death  to  revert  to  J!  The  an- 
nuity and  accumulations  were  undis- 
posed of  by  the  will: — Held,  that 
there  was  no  declaration  of  trust,  and 
that  the  annuity  and  accumulations 
went  to  the  next  of  kin.     Be  Ghver, 

ISG 

DETERMINATION  OF  TRUST. 
See  HuBBAVD  akd  Wife. 

DECLARATORY  DECREE. 
See  Plsading, 

DEER,  RECLAIMED. 
See  Pabk. 

DEMURRER. 

See  PLEADura,  2,  5,  6. 
Pbagtics,  2. 

DEMURRER  AND  PLEA. 
See  Pleading,  3. 

DEPOSITS— APPROPRIATION 
OF,  BY  A  SOLICITOR. 

See  MoBTGAOE. 

DEVISED  ESTATES  IN  MORT- 
GAGE. 

See  Wills,  2. 

DISCOVERY.  . 
The  circmnstance,  that,  by  the 
present  practice  of  Courts  of  com- 
mon law,  the  Plaintiff  might  have 
obtained  discovery  at  law  as  to  the 
truth  or  falsehood  of  the  averments 
in  the  bill,  held  not  to  oust  the  juris- 
diction which  previously  existed  in 
E  2 
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DISCOVERY. 


EjrUSDEM  GENERIS. 


the  Court  of  Chancery  to  compel 

such  diBCovery.  Barry -f.  Crotkey,  1. 

See  Plsadikg,  6. 

DISTRICT  CHURCHES. 
See  Statutbb,  Iktsbphxtatioit  of. 

DIVORCE. 

1.  By  the  Bettlement  made  in  1840, 
on  the  marriage  of  C.  M.  (the  wife) 
and  JJ.  B.  (the  husband)  a  fund  was 
settled  upon  the  children  of  the  said 
C.  M.  by  the  said  H.  B.,  and  in  de- 
fault as  O.  M.  should  appoint. 

In  1860  the  marriage  was  dissolv- 
ed, there  being  then  no  issue  to 
take : — Held,  that  the  power  of  ap- 
pointment arose,  notwithstanding 
the  alleged  possibility  of  a  re-mar- 
riage and  future  issue. 

Whether  a  re-marriage  after  a  de- 
cree of  dissolution  of  marriage  is 
kwful— Qu<zT«.    Bondv.Taylor,4i7B 

2.  An  agreement  by  a  petitioner  in 
a  suit  for  dissolution  of  marriage,  to 
withdraw  from  the  suit  in  considera- 
tion of  a  sum  of  money  paid  and  to 
be  secured  by  the  co-respondent,  is 
a  fraud  on  the  statute,  and  void  as 
against  public  policy.  Oipps  y. 
Hume,  617 

DOCUMENTS. 

See  Plxjldiko,  4. 
Pboductiow. 

DOMINANT  AND  SERVIENT 
TENEMENTS. 

See  Easbmskts. 

DOWER  ACT. 
The*  Dower  Act  (3  A  4  Will.  4, 
c.  105)  extends  to  lands  of  gavel- 
kind tenure.    Farley  v.  Bonham,  177 

"DOWER  OR  THIRDS"— PRO- 
VISION IN  LIEU  OF. 
See  Makbtage  Settlement. 


DRAFT  VOLUNTARY  SETTLE- 
MENT. 

See  Majibisb  Womait. 

DUltVNTE  VIDUITATB. 
See  Wills,  6. 

EASEMENTS. 

The  8rd  section  of  the  Prescription 
Act  (2  &  3  Will.  4,  c.  71),  timitHig 
twenty  years  as  the  period  for  acquir- 
ing an  indefeasible  right  to  the  access 
and  use  of  light,  is  retrospective,  so 
that  such  an  easement  may  be  ac- 
quired by  virtue  of  enjoyment  prior 
to  the  passing  of  the  Act. 

An  union  of  the  ownership  of 
dominant  and  servient  tenements  for 
different  estates  does  not  extinguish 
an  easement  of  this  description,  but 
merely  suspends  it  so  long  as  the 
union  of  ownership  continues,  and 
upon  a  severance  of  the  owner^ip 
the  easement  revives. 

Where  a  right  to  an  easement  of 
this  description  is  acquired  against 
the  owner  of  a  leasehold  interest  in 
the  servient  tenement,  it  is  acquired 
also  against  the  owner  of  the  rever- 
sion. 

A  tenant  from  j^ear  to  year  may 
file  a  bill  for  an  injunction  to  protect 
an  easement  of  this  description,  but 
the  injunction  will  be  limited  to  the 
period  of  the  continuance  of  the 
Plaintiff's  tenancy.  Simmer  v.  Foley, 

EAST  INDIA  STOCK. 
See  Iktestmskt. 

ECCLESIASTICAL  COMMIS- 
SIONERS. 

See  Lease  of  Cuaptbb  Lakbb. 


"EJUSDEM  GENERIS." 
See  Wills,  17. 


ELECTION. 


FRAUD. 
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ELECTION. 

A  testator,  being  entitled  to  a 
moiety  of  two  farms,  T.  and  P.,  of 
which  one-fourth  belonged  to  W.^  and 
the  remaining  fourth  to  X.,  gave  all 
his  real  and  personal  estate  to  his  wife 
for  life,  with  remainder  to  L,  for  life, 
and  from  and  afber  his  decease  devised 
his  farm  T.toW,  and  E.^  and  gave  them 
£200  towards  rebuilding  and  repair- 
ing the  buildings  thereon,  and  devised 
his  farm  P.  to  the  Plaintiffs.  After 
the  testator's  death  X.  convjif  ed  all 
his  interest  in  the  two  farms,  upon 
trust  for  himself  and  the  testator's 
widow  successively  for  life,  with  re- 
mainder upon  trust  for  the  Plaintiffs. 
L,  died  in  the  lifetime  of  the  widow, 
who  died  shortly  before  the  filing  of 
the  bill  i—Heldy  that  W.  was  put  to 
his  election.  Heldy  also,  that,  in  the 
events  which  had  happened,  L.  and 
the  Plaintiffs,  as  assignees  of  his  in- 
terest, were  not  put  to  their  election. 
SowelU  V.  JenkinSy  706 

See  Mab&iagb  Settlbhekt,  2. 
Wills,  8. 

ENTBY. 
See  Railway  Compaitt,  8. 


ERRONEOUS  RECITAL. 
See  Wills,  16. 

ESTOPPEL. 
See  JoiKT  Stock  Compant. 

EVIDENCE. 

See  Paactiox,  8, 5. 
Wills  11. 

EXECUTORS.     . 
See  Admikistbatioit. 


•    EXONERATION. 
See  Wills,  2. 

EXTENSION  OF  OBJECTS  OP 

COMPANY. 

See  Joint  Stock  CoMPAirr,  2. 

FAILURE  OP  TRUST. 
See  Chabity. 

FALSE  REPRESENTATIONS. 

»See  Pbaud. 

Spbcipic  Pebpobmavcb. 

FEME  COVERTB. 
See  HvBBAiTD  akb  Wipx. 
Mabbiagb  Sbttlehbbt. 
Mabbibb  Woman. 

FIRE  POLICY. 
See  MoBTOAOOB  &  Mobtgaoee,  1. 

FIXTURES. 

Greenhouses  huilt  in  a  garden  and 
constructed  of  wooden  frames  fixed 
with  mortar  to  foundation  walls  of 
brickwork — Held,  to  be  fixtures,  and 
not  removable  by  the  occupier  who 
built  them. 

A  boiler  built  into  the  masonry  of 
the  greenhouse  also  held  to  be  irre- 
movable ;  but  the  pipes  of  a  heatine 
apparatus,  which  were  connected  with 
the  boiler  hj  screws,  held  to  be  re- 
movable.    Jenkins  v.  Cfethin^^    620 

FOREIGN  FIRM. 
See  Jubisbiotiok,  8. 

FOREIGN  SUIT. 
See  JuBiSDicTioir,  8. 

FRAUD. 

The  principles  by  which,  in  the 
administration  of  justice,  the  limits 
of  responsibility  for  the  consequences 
of  a  false  representation  are  to  be  as- 
certained, are  these : — 
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FRAUD. 


FRAUD. 


First:— Every  man  rnoBt  b6  held 
responsible  for  the  consequences  of  a 
fake  representation  made  bj  him  to 
another,  upon  which  that  other  acts, 
and,  so  acting,  is  injured  or  damni- 
fied. 

Second:  —  Every  man  must  be 
held  responsible  for  the  consequences 
of  a  false  representation  made  oy  him 
to  another,  upon  which  a  third  per- 
son acts,  and,  so  acting,  is  injured  or 
damnified;  provided  it  appear  that 
such  false  representation  was  made 
with  the  direct  intent  that  it  should 
be  acted  on  bj  such  third  person  in 
the  manner  that  occasions  the  injury 
or  loss. 

Third: — ^But,  to  bring  it  within 
the  second  principle,  the  injury  must 
be  the  immediate,  and  not  the  remote, 
consequence  of  the  representation 
thus  made. 

A  bill  averred,  that  Defendants, 
the  directors  and  secretary  of  a  pro- 
jected railway  company,  having, 
partly  by  aUotments  to  fictitious 
persons  and  partly  bv  purchase,  oh- 
taiued  possession  of  all  the  shares  of 
a  given  class  in  the  company,  through 
their  broker,  induced  Plaintiff,  a 
stock  jobber,  to  contract  to  sell  them 
certain  of  such  shares,  to  be  delivered 
upon  the  "  settling  day  *'  to  be  ap- 
pointed by  the  committee  of  the 
Stock  Exchange ;  and  that  they  then, 
by  false  and  fraudulent  representa- 
tions made  by  them  in  their  official 
character  to  the  committee  of  the 
Stock  Exchange,  procured  the  ap- 
pointment of  a  setthng  day ;  upon 
the  arrival  of  which.  Plaintiff,  being 
'by  reason  of  the  scheme  thus  con- 
trived by  Defendants,  unable  to  pro- 
cure the  shares  he  had  contracted  to 
deliver,  except  at  a  ruinous  premium, 
was  compelled  to  pay  Defendants  a 
sum  specified  in  the  bill  to  relaase 
him  from  his  contract :  and  the  bill 
prayed  for  a  declaration,  that  such 
contract  was  fraudulent  and  void,  or 
inoperative,  and    for  repayment  to 


Plaintiff  of  the  amount  he  had  paid 
in  respect  there(^.  The  company 
having  been  joined  as  Defendants  to 
the  bul,  upon  the  ground  that  they 
had  adopted  the  fraudulent  repre- 
sentations made  by  their  directors 
and  secretary  to  the  conmiittee  of 
the  Stock  Exchange : — Held,  on  de- 
murrer by  the  company,  that,  al- 
though the  company  might  have 
benefited  by  the  frauaulent  represen- 
tations, e.  g.  l>y  obtaining  a  quota- 
tion and  an  increased  price  for  their 
shares — and  although,  semble,  they 
might  be  answerable  for  that  increas- 
ed price,  or  for  any  other  direct  ad- 
vantage derived  from  such  fraudulent 
representations  —  yet,  it  not  being 
shown  that  the  company  knew  such 
representations  were  made  by  their 
directors  with  intent  to  defraud  the 
Plaintiff,  by  compelling  him  to  per- 
form his  contract,  or  even  that  they 
knew  of  the  existence  of  such  a  con- 
tract, the  company  were  not  respon- 
sible for  the  loss  Plaintiff  had  thus 
incidentally  sustained :  and  the  com- 
pany's  demurrer  was  allowed. 

But  held,  that  the  bill  was  not 
open  to  demurrer  on  the  part  of  the 
other  Defendants,  as  being  a  mere 
bill  for  the  recovery  of  money. 

Distinction,  in  this  respect,  be- 
tween a  bill  of  this  description 
against  a  single  Defendant,  and  a  bill 
like  the  present,  averring  a  combina- 
tion of  several  Defendants,  against 
some  of  whom  Plaintiff  may  h&ve  a 
direct  remedy  at  law,  while  against 
others  he  may  have  no  remedy  at  law, 
or  no  remedy  except  by  as  many 
separate  actions  of  deceit  as  there  are 
pluses  Defendants  to  the  suit. 

Langridge  v.  Levy  (2  Mee.  &  W. 
519),  explained.     Barry  v.  Oroskey^ 

See  Pleading,  6. 
Pboduotion,  2. 
Tbustsk  &  Cestui  que  Tbvst. 


FRAUD  ON  CREDITORS. 


INTERPLEADER. 
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FRAUD  ON  CREDITORS. 
See  BAFKltiTFrcY. 

FUTURE  INTEREST. 

See  pLBAsoro. 

FXJTURE  PROPERTY— COVE- 
NANT  TO  SETTLE. 

See  MA&BiAax  Sbttlemskt,  2. 

"GAMING  OR  WAGERING" 
CONTRACTS. 

See  Tna  Babgahts. 

GAVELKIND. 

See  DowEB  Act. 
Wills,  7. 

HABEAS  CORPUS. 
See  TiMXy  Comptttatiov  or. 

HEIR. 
See  Wills,  8,  7. 

"  HEIRS." 
See  Ssttlekbkt. 

"HEIRS  "-XIONSTRUCTION 
OF. 

See  Wills,  7. 

HOLIDAY  IN  TERM  TIME. 
See  TiiCB,  Computatioit  ot. 

HUSBAND  AND  WIFE. 

Where  personal  property  was  be- 
queathed to  a  woman  npon  trust  for 
her  separate  use,  but  without  the 
intervention  of  any  trustee,  and  she 
afberwards,  being  discoverte  and  sui 
juris,  sold  the  stock,  spent  a  portion 
of  the  proceeds,  and  invested  the  rest 
in  shares  of  a  Joint  Stock  Bank  and 


Canada  bonds :  ffeld,  that  by  so  doing 
she  had  determined  the  trust  for  her 
separate  use.  Wright  v  Wright^  647 

See  Mabbiaos  Settlekekt. 

IMPLIED  BEQUEST- 
INTEREST, 

See  Wills,  1, 

IMPLIED  CHARGE. 
See  Wills,  4. 

INDORSEMENT. 
See  Pbaotioe,  1. 

INJUNCTION. 

See  Easehektb. 
Pleadiko,  2. 

INJURY  TO  THIRD  PARTIES. 
See  Fbaxti). 

INSPECTION  DEED. 
See  Coktbibvtiok. 

INSURANCE,  MARITIME. 

See  Shifputo. 

INTEREST. 

i^MMOBTAOOB  AKD  MOBTOAeEB,  1. 

Wills,  1, 13. 

INTERPLEADER. 

Where  a  Plaintiff  in  an  interpleader 
suit  had  previously  set  up  a  claim  of 
lien,  and  nad  pleaded  it  in  defence  to 
an  action  at  law: — Held^  that  this 
was  no  bar  to  an  interpleader  order 
being  made  on  the  terms  of  the 
Plaintiff  withdrawing  his  plea  and 
paying  the  costs  at  law  and  in  eqaity 


784       INTERROGATORIES. 


JOINT  STOCK  COMPANY. 


up  to  the   time  of  snob  withdrawal. 
Jaeohion  t.  Blaekhurtty  486 

INTERROGATORIES. 
See  Pbactiob,  1. 

INVALID  DEBENTURES. 
See  JoufT  Stock  Compakt,  I. 

INVESTMENT. 

1.  A  trust  fund  invested  in  ConsoU 
was  paid  into  court  under  the  Trustee 
Relief  Act.  On  the  petition  of  the 
tenant  for  life  to  change  the  invest- 
ment into  Hast  India  or  Bank  Stock, 
and  for  payment  of  the  dividends  to 
him,  a  transfer  into  Bank  Stock  was, 
under  the  circumstances,  ordered; 
and,  a  petition  being  otherwise  neces- 
sary, the  costs  were  directed  to  be 
paid  out  of  the  corpus.    Me  Lang^ 

ford*9  Trust,  458 

2.  The  82nd  section  ofthe  Act  22  <fe 
28  Vict.  c.  85,  enabling  trustees,  in 
certain  cases,  to  invest  their  trust 
funds  in  Bank  Stock,  or  Hast  India 
Stock,  does  not  apply  to  a  case  where 
the  trust  fund  is  already  invested  in 
Bank  Annuities,  and  the  trustee  has 
no  power,  independently  of  the  Act, 
to  vary  any  investment.  In  He 
Warde,  191 

ISSUE. 
See  Wills,  11. 

JOINT  STOCK  COMPANY. 

1.  Debentures  were  issued  by  a  com- 
pany, in  payment  for  work,  to  8,,  who 
was  styled  an  honorary  director,  and 
had  acted  on  the  board,  but  whose 
name  was  not  inserted  in  the  regis- 
tered Hst  of  directors.  8.  assigned 
to  if.,  who  had  no  notice  that  S.  had 
acted  in  any  way  as  director.  JET. 
recovered  judgment  in  8,*s  name  in 
an  action  against  the  company  for 


interest  on  the  debentures,  the  deal- 
ings with  8»  having  been  disclosed  to 
the  shareholders  by  a  previous  report. 
8,  having  become  bankrupt,  and  the 
company  being  in  course  of  winding- 
up — Heldj  that  M.  was  entitled  to 
prove  on  the  debentures.  Be  South 
jEsses  Gas  lAght  and  Ooke  Ccmpanjf: 
Ruletfs  Case,  806 

2.  A  joint  stock  company  was  for- 
med under  a  deed  describing  its  busi- 
ness as  life  assurance.  Resolutions  of 
extraordinary  general  meetings  were 
regularly  passed  and  confirmed  for 
extending  the  business  to  marine  in- 
surance. The  marine  business  was 
mentioned  in  the  annual  returns  ta 
the  Registry-office,  and  referred  to  in 
reports  and  circulars,  and  on  one 
occasion  a  report  on  the  marine  busi- 
ness was  sent  out  with  the  dividend 
warrants.  A  deed  extending  the 
purposes  of  the  Company  to  sea 
risks  was  executed  by  some  only  of 
the  shareholders ;  but  it  did  not  ap- 
pear that  any  sharoholder  bad  objected 
to  the  marine  business  being  carried 
on.  About  one  and  a  half  years  afber 
the  commencement  of  the  marine 
business  the  Company  was  wound 
up  '.—Heldy  that  there  was  no  such 
acquiescence  by  the  shareholders  as 
to  entitle  the  holders  (^marine  policies 
to  prove  in  respect  of  them. 

Held,  also,  that  the  premiums  paid 
might  be  proved  against  the  Com- 
pany. 

Semble^  the  business  of  a  joint 
stock  company  cannot  be  extended 
beyond  its  original  objects  as  defined 
by  the  deed  of  settlement,  except  by 
a  supplemental  deed  executed  by  aU 
the  shareholders. 

The  Creditors'  Representative  can- 
not be  heard  to  support  the  claim  of 
a  class  of  persons  to  rank  as  creditors. 
Be  Bhcenix  Life  Assurance  Com- 
pany:  Surges  and  Stock* s  Case,  441 

8.  The  proviso  contained  in  the 
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JURISDICTION. 
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Winding-up  Amendment  Act,  1849, 
requiring  the  petitioners,  in  the  case 
of  cost-hook  mines  within  the  juris- 
diction of  the  Court  of  Stannaries  in 
Cornwall  to  he  owners  of  one-tenth  of 
the  shaies,  is  not  extended  to  mines 
IS  Devon  hj  the  18  A  19  Vict.  o.  12, 
which  hrought  that  county  within 
the  Stannary  jurisdiction.  Semble^ 
also,  the  said  proviso  is  not  repealed  by 
the  20  A  21  Vict.  o.  78,  s.  12,  which 
requires  the-  leave  of  the  Court  of 
Chancery  or  the  certificate  of  the 
Vice- Warden  to  a  petition  to  wind  up 
in  Chancery  a  mine  subject  to  the 
Stannary  jurisdiction. 

Principles  on  which  a  statute  may 
operate  as  an  implied  repeal  of  a  pre- 
vious statute  considered. 

The  leave  of  the  Court  required  by 
20  &  21  Vict.  0.  78,  s.  12,  may  be 
granted  on  the  ground  that  the  Stan- 
naries Court  has  no  jurisdiction  to 
stay  proceedings  by  creditors  against 
individual  shareholders. 

It  is  not  necessary  that  the  fact  of 
such  leave  having  been  obtained  should 
be  stated  on  the  petition,  or  that 
notice  thereof  should  be  given  to  the 
respondents.  Be  South  Lady  Bertha 
Mining  Company^  376 

4.  A  life  and  fire  assurance  society 
purchased  the  business  of  a  life  assu- 
rance company,  taking  all  the  assets, 
and  undertaking  all  the  liabilities : — 
Held,  that,  in  the  absence  of  any 
special  power  in  their  deed  of  settle- 
ment, the  transaction  was  ultra  vires, 
— that  securities  under  the  seal  of 
the  purchasing  company,  given  in 
carrying  out  this  arrang;ement  to 
creditors  of  the  selling  company  were 
void;  and  that  such  creditors  were 
not  entitled  to  prove  against  the  pur- 
chasing company,  which  was  in  the 
course  of  winding  up.  Be  Era  At- 
euranee  Society:  William^  Case, 
Anchor  Caee,  400 

5.  An  Insurance  Company  purchased 


the  business,  received  the  assets,  and 
undertook  the  liabilities  of  another 
Insurance  Company.  A  creditor 
of  the  selling  company  cancelled  his 
security,  and  accepted  a  substituted 
securily  of  the  purchasing  company. 
The  purchase  having  been  held  void 
as  ultra  vires :  Meld,  that  the  Court 
has  jurisdiction  to  relieve  against  a 
mistake  in  law,  and  that  the  creditor 
was  remitted  to  his  original  rights 
against  the  selling  company,  and  was 
entitled  to  prove  in  winding-up  pro- 
ceedings. 

The  purchasing  company  having 
actually  received  all  the  assets,  and 
taken  the  business  of  the  selling  com* 
pany,  and  both  companies  having 
since  been  wound-up: — Held,  thi£ 
the  purchasing  company  was  not  en- 
titled to  prove  against  the  selling 
company  an  excess  of  debts  paid  over 
assets  received — it  being  impossible  to 
restore  both  companies  to  their  origi- 
nal situation. 

The  Creditors'  Bepresentative  is 
entitled  to  appear  on  an  adjourned 
summons  by  the  Official  Manager,  to 
establish  a  debt  claimed  to  be  due 
to  the  company.  Be  Saxon  Life 
Aseurance  Society:  Anchor  Caee, 
Era  Case.  408 

6.  In  a  case  w.iere  there  is  a  clear 
contract  to  accept  shares,  and  the 
remedy  at  law  is  shown  to  be  in- 
adequate, the  Court  will  decree  spe- 
cific performance. 

But  where  the  validity  of  the  con- 
tract to  accept  the  shares  was  doubt- 
ful, and  the  inadequacy  of  the  legal 
remedy  not  clearly  made  out,  and 
there  having  been  an  unexplained 
delay  of  two  years,  a  demurrer  to 
a  biU  for  specific  performance  of  a  con- 
tract to  accept  shares  was  allowed 
with  costs.  Oriental  Inland  Steam 
Company  (Limited)   v.  Briyye,     625 

JURISDICTION. 

1.  Where  land  in  a  colony  is  vested 
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JUBISDICTIDN. 


LANDS,  AFTEB  ACQUIRED. 


in  the  Queen  by  a  Colonial  Act  for 
the  pubUc  purposee  of  the  colony, 
the  Petitions  of  lUght  Act,  1860, 
does  not  give  jurisdiction  to  the 
Court  of  Chancery  to  entertain  pro- 
ceedings against  the  Crown  as  a 
trustee  of  such  land  present  within 
the  jurisdiction  of  the  Court. 

By  a  Canal  Act  of  the  ProTincial 
Legislature  of  Oanadaf  land  taken 
for  a  canal  was  Tested  in  the  Queen. 
By  a  second  Provincial  Act  the  land 
so  taken  was  vested  in  the  officers  of 
Her  Majesty's  Ordnance ;  and  it  was 
enacted  that  so  much  of  the  land 
taken  as  had  not  been  used  for  the 
canal,  should  be  restored  to  the 
owners.  By  a  third  Provincial  Act 
the  lands  were  revested  in  the  Queen 
for  the  purposes  of  the  colony,  and 
subject  to  foture  colonial  legislation. 

To  a  petition  of  right  by  suppliants 
claiming  the  restoration  of  certain 
lands  taken  for  the  canal  from  their 

Sredecessors  in  title,  but  not  used,  a 
emurrer  was  allowed  on  the  ground 
that  the  Courts  of  this  couhtry  had 
no  jurisdiction.    Be  Holme$y       527 

2.  The  Court  has  jurisdiction  to 
order  the  delivery  up  to  an  artist  of 
a  picture  painted  by  himself,  as  hav- 
ing a  special  value,  the  legal  remedy 
bewig  inadequate.  But  where,  by  the 
terms  of  an  agreement  and  the  frame 
of  the  pleadmgs,  the  PlaintifT,  an 
artist,  seeking  restitution  of  a  picture, 
had,  in  effect,  put  a  fixed  price  upon 
it — Held^  that  damages  would  be  an 
adequate  remedy,  and  that  there 
was  no  juiisdiction  in  a  Court  of 
Equity  to  interfere.  Dawling  v.  Bei- 


jemann, 


5M 


3.  A.,  a  resident  in  England,  and 
the  sole  member  of  a  Liverpool  firm, 
entered  into  a  partnership  with  B. 
and  C7.,  residents  in  Sa/jftt,  in  a  buai- 
ness  to  be  carried  on  at  Hayii.  The 
Liverpool  firm  acted  as  the  agents  of 
the  Haitian  firm.     B.  was  admitted 


as  a  partner  'in  the  Lwerpool  firm, 
C.  died,  and  the  winding  up  of  the 
Maytian  firm  was  committed  by 
agreement  to  ^.  and  B,  Then.ii. 
died,  leaving  B.  sole  survivor  in  each 
firm.  B,  and  the  ffaytian  legal  re- 
presentatives of  C  engaged  in  cross 
suits  in  Hayti,  in  which  certain  set- 
tled accounts  were  established.  The 
representative  of  A.,  whose  assets 
were  all  in  England,  wasnot  a  party 
to  the  HayHan  suit. 

Held,  on  a  bill  filed  by  the  admin- 
istrator of  C,  in  England,  that  there 
was  jurisdiction  in  the  Court  of 
Chancery  to  wind-up  the  partnersh^ 
in  Hagti,  and  to  take  the  aooounte 
of  that  firm,  and  of  the  agenoy  of 
the  Liverpool  firm;  and  decree  ae- 
cordingly. 

Held,  also,  that  the  law  of  HagH 
was  to  regulate  the  transactions  of 
the^oy^Mmfiim.  MBnmd&rv.Llogd, 

718 
See  AwABD. 

Bakkbttptot  CoiraoLiPATioir 
Act. 

YnAJTD 
lyTSSFLBADlB. 

JoiKT  Stock  Coxpakt,  5. 
Lttkatic. 


KEEPER  OF  THE  QUEBITS 
PRISON. 

See  TocB,  Comptttatiov  ov. 


KENT— LANDS  IN. 

See  DowEB  Act. 
Wills,  7. 

LANDLORD  AND  TENANT. 

See  FixTiTBES. 

LANDS— AFTER  ACQUIRED. 
See  Wills,  3. 


LANDS  CLAUSES  ACT. 
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LANDS  CLAUSES  CONSOLI- 
DATION  ACT. 

1.  A  landowner,  who,  upon  being 
served  hj  a  company  with  notice  to 
treat  for  a  part  of  his  property,  re- 
plies by  claiming  a  given  sum  for  the 
part,  is  not  thereby  precluded,  if  that 
sum  be  refused,  from  asserting  his 
right,  under  the  92nd  section  of  the 
Act,  to  require  the  company  to  take 
the  whole.  Gardner  v.  The' Char- 
ing  Oroee  Bailway  Company^       248 

2.  A  vendor  possessed  of  an  estate 
in  fee,  of  which  part  was  in  mort- 
gage, contracted  to  sell  in  fee  simple 
to  a  railway  company  a  portion  of 
the  estate.  This  portion  was  chiefly 
free  from  the  mortgage,  but  on  inves- 
tigating the  title  the  company  ascer- 
tained that  a  small  part  of  it  was 
comprised  within  tbe  mortgage, 
which  was  vested  in  the  trustees  of 
a  will  in  course  of  administration  by 
the  Court.  The  vendor  applied  in 
the  suit  for,  and  obtained  the  sanc- 
tion of,  the  Court  to  the  release  of 
the  purchased  land  from  the  mort- 
gage : — Held^  that  the  company  was 
bound  to  pay  the  costs  of  the  appli- 
cation. Be  London  and  South  tFee- 
tern  Bailway  Act,  1856,  890 

See  Copyholds. 

Bailwat  Cohpakt,  8. 


LEASE. 

Bya  deed  of  even  date  withalease, 
the  lessor  covenanted  that  the  lessee 
should  retain  part  of  each  year's  rent 
until  satisfaction  of  a  debt  due  from 
the  lessor  to  the  lessee : — Held^  that 
though  the  covenant  might  be 
pleaded  at  law  as  a  release  pro  tanto 
of  the  rent,  this  was  only  to  avoid 
circuity  of  action,  and  the  oovenant 
was  not  for  all  purposes  a  release. 
Therefore,  the  lessee  having  specifi- 
cally bequeathed  the  premises  subject 


to  the  rent: — Held^  as  between  the 
executors  and  the  specific  legatees, 
that  the  specific  legatees  took  sub* 
ject  to  the  whole  rent,  and  that  the 
benefit  of  the  covenant  for  reduction 
of  rent  went  to  the  executors.  Led- 
ger V.  Stanton,  687 

LEASE  OF  CHAPTER  LANDS. 

A  lessee  for  lives  from  a  dean  and 
chapter  without  a  covenant  for  per- 
petual renewal  gpranted  an  under- 
lease,  for  the  same  lives,  of  part  of 
the  premises  with  a  toties  quoties 
covenant,  at  a  fixed  fine,  llie  re- 
version having  become  vested  in  the 
Ecclesiastical  Commissioners,  they 
refused  to  renew,  but  offered  to  sell 
the  reversion.  The  lessee  purchased : 
Meld,  that  the  sublessee  wa&not  en- 
titled to  perpetual  renewal  at  the 
specified  fine,  but  was  entitled  to 
a  conveyance  of  the  reversion  on  the 
terms  of  paying  a  due  proportion  of 
the  consideration  and  expenses  of 
the  purchase,  regard  being  h^  to 
his  existing  interest,  and  the  extent 
of  the  property  comprised  in  his 
lease. 

Inquiry  directed  as  to  the  amoxmt. 
Foetiethwaite  v.  Lewthtoaite,       287 

LIEN. 
See  IimsPLEADBB. 

LIFE  POLICY. 
See  MoBTOAOOB  &  Mobtoagei,  I. 

LIGHT  AND  AIB. 
See  Easbhiktb. 

LOCAL  ACTS— INTEBPRETA- 

TION  OF. 

See  Statutbs. 

LOCAL  GOVERNMENT  ACT, 

1858. 
See  Mabkxt. 
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MARRIAGE  SETTLEMENT. 


LOCKE  KING'S  ACT. 
See  Wills,  2. 

LOCUS  PCENITENTMS. 
See  Mabbixd  Womait. 

LUNATIC. 

Applications  relating  to  the  pro-' 
peity  of  persons  of  unsound  mind  not 
found  lunatics  by  inq«ii»ition,  which 
is  in  or  under  the  administration  of 
the  Court  of  Chancery,  are  entertain* 
able  by  the  Court  in  its  ordinary 
jurisdiction. 

Be  Irhjf,  17  Beav.  884,  not  fol- 
lowed. 

Where  a  person  of  unsound  mind, 
not  found  lunatic  bpr  inquisition,  had 
been  wholly  maintained  by  his  father 
at  an  expense,  since  the  attainment  of 
lus  majority,  greater  than  the  yalue 
of  a  sum  of  stock  belonging  to  him, 
which  had  been  paid  into  court  under 
the  Trustee  Relief  Act,  and  which 
constituted  his  whole  property,  the 
stock  was  ordered  to  be  sold  and  paid 
to  the  father,  in  part  satisfieustion  of 
the  moneys  expended  by  him  upon 
his  son's  past  maintenance,  upon  his 
undertaking  to  continue  the  main- 
tenance for  the  future.  Me  Macfar- 
lane,  673 

MAINTENANCE. 
See  LuiTATio. 

MARITIME  INSURANCE. 
See  SHippnro. 

MARKET. 
A  corporation,  being  lords  of  a 
market  and  owners  of  the  soil,  is  en- 
titled at  common  law  to  remove  the 
market;  but  where  the  corporation, 
acting  as  a  loca  Aboard,  takes  steps 
under  the  statute  to  set  up  a  market 
in  a  new  place,  it  can  only  act  imder 
the  powers  and  subject  to  the  pro- 
visoes of  the  statute,  and    is  not 


entitled  to  Ml  back  upon  its  common 
law  right.  Whether  the  inmiemorial 
privile^  of  householders,  of  erecting 
and  hiring  out  stalls  in  front  of 
houses  in  a  market-place,  is  a  right 
protected  by  the  proviso  in  the  50th 
section  of  the  JaocbI  Government  Act 
— Qiutre. 

Semble,  the  setting  up  of  a  new 
market,  under  the  statute,  at  a  short 
distance  from  and  in  lieu  of  an  an* 
cient  market,  is  an  establishment  of 
a  market  within  the  60th  section,  and 
not  a  mere  removal.  JSUie  v.  OoT" 
poratian  of  Bridgnorth,  67' 

MARRIAGE. 

See  Statutes,  Lktebpbstatiov  of. 

MARRIAGE,  RESTRAINT  ON. 
See  Wills,  5. 

MARRIAGE  SETTLEMENT. 

1 .  The  word ''  thirds"  is  not  confined 
to  real  estate,  but  is  a  general  ex* 
pression,  which  may  sigu^y,  accord* 
ing  to  the  context  and  scope  of  the 
instrument,  the  interest  of  a  widow 
in  any  property,  whether  personal  or 
real,  of  her  deceased  husband. 

In  construing  a  stipulation  in  a 
marriage  settlement,  that  the  pro- 
vision thereby  made  for  the  intended 
wife  is  "  in  Ueu  of  dower  or  thirds," 
the  Court  considers  (inter  alia)  the 
fund  out  of  which  the  provision  was 
made. 

Where,  therefore,  by  antenuptial 
settlement,  the  provision  thereby 
made  for  the  intended  wife  was  partly 
charged  on  personalty  of  the  intended 
husband,  who  had  children  by  a  former 
marriage — Held,  on  his  dying  in* 
testate,  that  the  claim  of  his  widow  to 
a  distributive  share  in  his  personal 
estate  was  barred  by  a  stipulation  in  the 
above  words.  Thompson  v.  WaUe,  291 

2.  A  marriage  settlement  contained 
a  recital  of  an  agreement  that  the 
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husband  should  corenant  to*  settle 
future  property-  coining  to  the  wife, 
followed  bj  an  agreement  by  all 
parties,  and  a  covenant  by  the  hus- 
band, that  the  wife's  future  property 
should  be  settled: — Meld,  that  pro- 
perty bequeathed  to  the  wife's  separate 
use  was  bound  by  the  covenant.  The 
mere  ombsion  of  a  recital  of  an  in- 
tention that  the  wife  should  covenant, 
held  not  to  narrow  the  construction. 

A  married  woman  having,  by  her 
marriage  settlement,  executed  when 
a  minor,  covenanted  to  confirm  the 
settlement  and  also  to  settle  future 
property,  and  having  acquired  by 
bequest  personal  property  to  her 
separate  use:  Selu  bound  to  elect 
either  to  bring  the  bequest  into  settle- 
ment, or  to  make  compensation  out 
of  certain  reversionary  personalty  and 
other  property  to  which  she  would  be 
entitled  imder  the  settlement  for  her 
separate  use  with  a  restraint  on  an- 
ticipation. 

The  covenant  being  to  settle  "  any 
real  or  personal  estate  or  effects"  on 
trusts  for  sale  and  investment: — 
Meld,  that  no  exception  could  be  im- 
plied as  to  specific  jewels.  Wil- 
lauffhhy  v.  Middleton,  844 

See  Settlemekt. 

MARRIED  WOMAN. 

A  married  woman  S,  was  entitled 
to  a  gross  sum,  payable  on  the  death 
of  her  father  for  her  separate  use, 
subject  to  a  restraint  on  anticipation. 
During  her  father's  life,  she  promised 
by  letters  to  repay  to  D.  out  of  the 
fund,  when  it  fell  in,  advances  made  by 
him  to  her  and  her  husband.  Afberthe 
death  of  her  father  the  fund  was  paid 
into  court,  and  S,,  being  still  imder 
coverture,  verbally  promised  2).  that 
he  should  be  paid  out  of  the  fund  if 
he  would  offer  no  opposition  to  her 
application  for  payment  out  of  court ; 
and  it  was  accordingly  paid  to  her : 


Held,  that  2>.  had  no  charge  on  the 
fund,  the  letters  being  ineffbetual  by 
reason  of  the  restraint  on  anticipation, 
and  the  subsequent  parol  promise 
being  void  for  want  of  consideration 
and  imder  the  Statute  of  Frauds. 

Upon  evidence  that  a  married  wo- 
man desiring  to  execute  a  voluntair 
settlement  transferred  stock,  to  which 
she  was  entitled  for  her  separate  use, 
into  the  names  of  trustees,  and  ap- 
proved of  a  draft  declaration  of  trust : 
Held,  that  there  was  a  locus  poeni- 
tentis,  and  that  the  trusts  did  not 
attach,  unless  the  draft  had  been 
finally  authorised  before  the  transfer 
to  the  trustees;  and  an  inquiry  to 
that  effect  being  answered  in  the 
negative,  the  fund  ordered,  on  the 
pe^tion  of  the  married  woman,  to  be 
retransferred  for  her  separate  use. 
Be  Syke^e  Truer,  415 

See  HusBAiri)  and  Wite. 
MABBIA0E  Settlement. 
Wills,  10. 

MASTER— LIABILITY   OP,     TO 
ACCOUNT. 

See  Ship. 

MINERALS. 
See  Railway  Company,  2. 

MINING  LEASE. 
See  Bankbuptoy. 

MISREPRESENTATION. 

See  Fbaud. 

Speoipio  Pebpobmanoe. 

MISTAKE. 
See  Wills,  11. 

MISTAKE  IN  LAW. 
See  Joint  Stock  Company,  5. 

MONEY-BILL  TO  RECOVER 
See  Fbatjd. 
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MORTGAGE. 


ORDERS  GENERAL  CONSOLIDATED 


MOBTGAGE. 

A  first  mortgagee  joining  in  a  sale 
by  a  subsequent  mortgagee,  executing 
conveyances,  and  signing  receipts  for 
the  purchase  money  of  lands  in  mort- 
gage— Held,  not  accountable  either 
to  the  mortgagor  or  to  the  subsequent 
mortgagee  in  respect  of  deposits, 
which,  pursuant  to  the  conditions  of 
sale,  the  purchasers  had  paid  to  the 
solicitor,  and  with  which  the  solicitor 
had  absconded. 

And,  Semble,  imder  such  circum- 
stances it  is  immaterial  whether  the 
solicitor  acted  in  the  transaction  as 
agent  also  for  the  first  mortgagee, 
Barrow  Y.  White,  680 

See  Lands  Claubsb  CoKSOLiPATioir 
Act,  2. 
Wills,  2. 

MORTGAGOR  AND  MOBT- 
GAGEE. 

1.  A  mortgagee  in  possession  is  not 
entitled,  in  the  absence  of  express 
contract,  to  charge  in  account  pre- 
miums on  a  fire  policy  on  the  mort- 
gaged property. 

Where  a  decree  in  a  foreclosure 
and  redemption  suit  directed  an  ac- 
count of  principal,  interest,  and  costs, 
including  premiums  paid  on  a  life 
policy,  which  had  beea  delivered  to  a 
trustee  for  the  mortgagee  as  a  further 
security,  and  proceeded  in  the  common 
form,  "  on  the  Plaintiff  paying  what 
shall  be  found  due  for  principal,  in- 
terest, and  costs:"  Held,  that  the 
mortgagee  was  entitled  to  charge 
interest,  at  4/.  per  cent.,  on  the  pre- 
miums so  paid  by  him  or  his  trustee, 
within  six  years  before  the  certificate. 
Bellamy  y.  Brickenden,  137 

2.  Agreement  in  writing  not  to 
call  in  a  mortgage  for  two  years,  the 
mortgagor  fulfilling  his  covenants. 
On  one  occasion  within  the  two  years, 
the  interest  was  not  paid  on  the  day 
and  the  mortgagor  shortly  afterwards, 


afber  'giving  notice  that  he  was  no 
longer  bound  by  the  agreement,  de- 
manded and  received  payment  of  the 
interest  and  incidental  costs : — Held^ 
that  this  was  a  waiver  of  the  default ; 
and  injunction  granted  to  restrain  an 
ejectment  brought  within  the  two 
years.     Lanyridge  v.  Payne^        423 

MORTMAIN. 

See  Chjlbitt. 

MULTIFARIOUSNESS. 

See  PLBADINOy  5. 

MULTIPLICITY  OP  ACTIONS. 
See  FjLLxnD. 

NEGATIVE  PLEA. 
See  PLBADnra,  4. 

NEGOTIABLE  SECURITIES. 
See  Tbustsb  &  Cestui  qub  Tbubt. 

NOTICE  TO  TREAT. 

See  Lands  Clai7bbs  Consolidatiok 
Act,  1. 
Railway  Cohpakt,  8. 

ORDERS— CONSOLIDATED 
GENERAL. 

Order  v.,  Bule  6. 

See  Time,  Coicpvtatiok  of. 

Order  xiv.,  9. 

See  Plbadiho,  8,  4. 

Order  xxxvii,,  Bule  12. 

See  TiMB,  CoMFUTATioir  or. 

ORDER  87— OP  AUG.,  1841. 
See  Plbadhto,  8,  4. 

ORDER— OF  FEB.  6, 186L 
Bule  19. 

See  Pbaoticb,  8,  6. 


ORDER  AND  DISPOSITION 

ORDER  AND  DISPOSITION. 

See  Baitkbuptot    ConBOLiDATioir 
Act. 

ORDER  IN  COUNCIL— ULTRA 
VIRES. 

See  STAT17TZB,  Iktespbitatiok  or. 

ORDER  TO  TURN  OVER. 
See  Tike,  Compftatiov  or. 

PARK. 

Deer  in  a  park,  when  reclaimed,  be- 
come personal  chattels  and  cease  to 
be  parcel  of  the  inheritance. 

Therefore,  in  a  suit  by  incnmbran- 
cers  of  a  tenant  for  life  of  a  deer  park 
and  other  property,  an  application  b j 
remaindermen  to  prevent  the  receiver 
from  letting  the  park  except  as  a  deer 
park,  and  with  proper  covenants  for 
preserving  the  deer,  was  refused,  on 
evidencethat  the  deer  were  reclaimed. 

Consideration  of  circumstances 
which  amount  to  a  reclaiming  of  deer 
for  this  purpose.  Fordr.  Tynte,  160 

PART  OWNER. 
See  Elsctigk. 

PARTIES. 
See  PLEADnro,  2,  6. 

PARTNERSHIP. 

See  PLEADnro,  4. 
Pboductioit,  1. 

PARTNERSHIP  DEED. 
See  BAirKBUPTCT. 

PETITIONS  OF  RIGHT  ACT. 

See  JVBIBDIGTIOH,  1. 

PICTURE. 

See  JuBiBDiOTioiT,  2. 
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PLAINTIPP  ABROAD. 
See  Pboductiow,  3. 

PLEA  AND  DEMURRER. 

See  PLEiDiiro,  3. 

PLEADING. 

1.  Mode  offraminga  special  case  so 
as  to  enable  the  Court,  in  some  cases, 
to  make  a  declaration,  in  the  lifetime 
of  a  tenant  for  life,  with  regard  to  the 
interest  of  a  party  claiming  in  re- 
mainder. 

Although,  in  the  lifetime  of  a  tenant 
for  life,  the  Court  has  no  jurisdiction, 
upon  a  special  case,  to  declare,  whether 
an  interest  limited  in  remainder  is 
vested  or  void  for  remoteness,  yet  it  is 
competent  to  the  Court  to  declare, 
<<  Whether  the  person  claiming  in  re- 
mainder takes  such  an  interest  in  the 
property  in  question,  as  to  entitle  him 
to  file  a  bill  to  have  it  secured  for  his 
benefit."    Bell  v.  Cade,  122 

2.  The  Plaintiff  and  another  person 
who  carried  on  distinct  trades  at  dif- 
ferent places  of  business,  had  derived 
from  a  common  predecessor  in  their 
respective  businesses,  the  right  to  use 
the  name  of  Deni  as  a  trade  mark. 
The  Defendants  having  infringed  this 
riffht : — Held,  on  demurrer,  that  the 
Plaintiff,  without  averring  special  da- 
mage, might  sue  alone  for  an  injunc- 
tion, and  for  the  delivery-up  of  the 
articles  so  marked,  to  have  the  name 
erased. 

Held,  also,  that  he  might  sue  alone 
for  an  account  of  profits  made  by  the 
Defendant  out  of  articles  so  marked, 
and  for  payment  to  the  Plaintiff  of 
such  part  of  such  profits  as  the  Plain- 
tiff should  be  entitled  to. 

If  other  parties  are  necessary  for  any 
part  of  the  relief  prayed,  that  is  suffi- 
cient to  sustain  a  demurrer  for  want  of 
parties  ;  and  it  is  no  answer  to  such 
demurrer  to  say,  that  that  part  of  the 
relief  may  be  waived  at  the  hearing. 
Dent  V.  Turpin,  Tucker  Y.Turpin,  139 
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8.  Notwithstanding  the  d7tb  Order 
of  Aug.  1841,  a  Defendant  is  not  at  li- 
berty to  plead  to  the  whole  bill,  and 
also  to  demur  to  the  whole  bill. 

A  creditor  of  a  limited  company  in 
course  of  being  wound-up  voluntarily, 
may  file  bis  bUl  in  this  Court  to  have 
his  claim  declared  valid,  and  to  restrain 
the  voluntary  liquidators  from  expend- 
ing the  assets  of  the  company  i9  pay- 
ing other  debts  of  the  same  degree. 

Plea  to  such  a  bill,  that,  by  the 
Joint-Stock  Companies  Acts,  1856, 
1857,  and  1858,  the  cognizance  of  the 
matters  in  question  belongs  to  the 
Court  of  Bankruptcy,  overruled  with 
costs.  Lowndes  v.  The  Oamett  and 
MoteUy  Gold  Mining  Company  of 
America  (Limited)^  282 

4.  To  a  bill  for  accounts  of  an  al- 
leged partnership  between  Plaintiff 
and  D^endant,  the  Defendant  put  in 
a  plea  of  no  partnership,  accompanied 
by  an  answer  in  which  the  defences  of 
laches  and  the  Statute  of  Limitations 
were  taken: — Seld,  that,  notwith- 
standing the  d7th  Order  of  Aug.  1841, 
the  plea  and  answer  was  bad  for  du- 
plicity, that  Order  being  intended  to 

Srevent  failure  of  justice  from  acci- 
ental  slips,  not  to  justify  two  distinct 
defences  by  plea  and  answer.  The 
answer  also  admitted  certain  specific 
documents,  which  tended  to  prove  the 
case  of  partnership,  and  further  ad- 
mitted the  possession  of  documents 
mentioned  in  a  schedule  to  an  affidavit 
referred  to  (which  documents  the  De- 
fendant declined  to  produce),  and,  save 
as  appeared  by  the  said  schedule, 
deni^  the  possession  of  any  relevant 
documents.  The  bill  contained  no 
charge  of  books  and  papers,  but  there 
was  an  interrogatory  on  the  subject : 
Held,  that  the  answer  did  not  g^ve  the 
discovery  required  to  support  a  nega- 
tive plea,  and  the  plea  ordered  to  stand 
for  an  answer.  Manselly.  Feeney,  313 

5.  Plaintiff  filed  a  bill  fortheadmin- 
istration  of  the  trusts  of  a  creditors* 


deed,  and  for  relief  against  a  purchase 
(alleged  to  be  fraudulent)  by  one  of 
The  Defendants  from  the  trustee. 

The  Plaintiff  allied  that  he  was 
the  assignee  of  the  debt  of  a  Defendant 
who  had  executed  the  deed  as  a  credi- 
tor, and  who  admitted  the  Plaintiff's 
title: — Held^  on  a  demurrer  by  the 
purchaser,  that  this  was  an  insufficient 
averment  of  title. 

No  collusion  in  the  purchaser's 
fraud  was  all^^  against  the  trustee, 
but  it  was  averred,  that,  after  he  dis- 
covered the  fraud,  he  refused  and  still 
refuses  to  take  proceedings  against  the 
purchaser,  but  the  bill  did  not  state 
by  whom  he  was  asked  to  do  so : — 
aeldf  also,  on  demurrer  by  the  pur« 
chaser,  that  this  was  not  sufficient  to 
entitle  the  Plaintiff  to  sue.  Semble^ 
that  a  refusal  by  the  trustee  to  sue  on 
the  application  of  a  cestui  que  trust 
would  have  sufficed  to  sustain  the  bill 
on  this  point. 

Held,  also,  that  the  bill  was  multi- 
farious for  joining  a  prayer  for  accounts 
with  that  for  relief  against  the  pur- 
chaser. 

The  9th  section  of  the  Statute  of 
Frauds  refers  to  assignments  by  the 
cestui  que  trust.  Jerdeinr.  Bright^  325 

6.  A  bill  was  filed  against  a  bank- 
rupt and  his  assignees,  seeking  to  set 
aside  certain  conveyances  as  having 
been  fraudulently  procured  by  the 
bankrupt  before  the  bankruptcy: — 
Held,  on  demurrer,  that  the  charge 
of  fraud  did  not  make  the  bankrupt 
a  proper  party. 

Held,  also,  that  although  a  decree 
declaring  the  deeds  to  be  fraudulent 
would  in  a  sense  make  the  bankrupt 
a  trustee  of  the  property,  this  was  not 
sufficient  to  make  him  a  proper  party 
to  the  suit. 

Semble,  a  bankrupt  cannot  be  made 
a  party  to  a  suit  against  his  assignees 
for  the  purpose  of  discovery.  Gilbert 
V.  Lewis,  452 

7.  A  creditor  cannot  have  a  decree 


POLICY. 


PRACTICE. 
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for  the  administration  of  real  estate 
unless  he  sues  on  behalf  of  all  cre- 
ditors.    Ponrfard  v.  Hartley,       786 

See  Pbodtjotigit,  2. 

POLICY. 

See  MoBTOAOOB  &  Mobtoa0eb,  1. 
SHiFPme. 

POWEB. 

See  IimsTMEirTS. 
Wills,  10,  12, 16. 

POWER  OP  SALE. 
See  Mobtgaob. 


PRACTICE. 

1 .  Where  Plaintiff  requires  an  an 
swer  to  an  amended  bill,  he  must  serv, 
the  Defendant  with  a  copy  of  such  bill 
indorsed  in  the  form  or  to  the  effect 
set  out  in  the  schedule  to  the  Act  15 
&  16  Vict,  c  86,  requiring  him  to  enter 
an  appearance  within  eight  days. 

Service  of  a  plain  instead  of  an  in- 
dorsed  copy  of  such  an  amended  bill 
is,  in  effect,  an  intimation  to  the  De- 
fendant, that  no  answer  is  required  of 
him;  and  subsequent  service  of  an 
indorsed  copy  and  interrogatories  is 
irregular,  and  may  be  set  aside  on  mo- 
tion by  Defendant. 

Course  wliich  Plaintiff  should  adopt 
to  correct  such  an  irregularity.  Bar^ 
ry  V.  Croekey  (No.  2),  130 

2.  Where  the  demurrer  of  one  of 
several  Defendants  has  been  allowed  ab- 
solutely, the  bill  beinff  retained  against 
the  rest,  the  former  is  entitled,  upon 
motion  for  that  purpose,  to  an  order 
directing  the  Clerk  of  Records  and 
Writs  to  strike  his  name  out  of  the 
record  of  the  bill.  Barry  v.  Croskey 
(No.  8),  136  I 


3.  The  non-production  of  a  witness 
for  cross-exanunation  is  no  groimd  for 
a  postponement  of  the  hearing,  if  the 
affidavit  of  the  witness  be  withdrawn. 
Syket't  Trust,  415 

4.  In  order  to  obtain  an  inquiry, 
with  a  view  to  a  decree  for  wilful  de- 
fault at  a  future  stage  of  the  suit,  the 
Plaintiff  must  rest  upon  one  or  more 
specific  charges. 

The  observations  in  Cocpev.  Carter 
(2  D.  M.  G.  298)  were  not  meant  to 
let  in  general  allegations  of  default, 
but  to  meet  the  case  of  specific  alle- 
gations imperfectly  proved  at  the 
hearing. 

Therefore,  where  a  widow  and  ex- 
ecutrix was  empowered  by  will  to 
carry  on  testator's  trade,  did  so  for  a 
short  time,  and  her  co-executors,  in 
answer  to  an  allegation  that  the  book 
debts  had  not  been  got  in,  stated  that 
the  widow  had  got  in  some,  that  they 
believed  the  rest  were  bad,  but  that 
they  had  taken  no  steps  themselves 
1 0  recover  any  i-^Hela,  that  a  suf- 
ficient case  was  not  made  to  justify 
any  inquiry  as  to  wilful  default. 
Massey  v.  ifassey,  728 

5.  A  witness  who  has  made  an 
affidavit  may  be  cross-examined  either 
before  one  of  the  examiners  of  the 
Court  or  a  special  examiner,  and  in 
the  case  of  a  witness  abroad  the 
proper  course  is  to  apply  for  a  special 
examiner. 

Time  will  not  be  enlai^^  to  allow 
of  affidavits  in  reply  being  filed  after 
cross-examination  of  a  witness  on  the 
other  side.    JSdwarde  v.  Spaight,  617 

6.  It  is  not  necessary  in  any  case 
to  have  an  appearance  entered  to  a 
revivor  order,  ilall  v.  Badcliffe,   765 

See  Pliadino,  7. 

Sbcubitt  fob  Cobtb. 
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PRODUCTION. 


PRECATORY  WORDS. 

PRESCRIPTION  ACT. 
See  Ea8£HS17TB. 

PRIORITY. 
See  Wills,  4. 

PRISONER— ORDER  TO  TURN 
OVER. 

See  TiHE,  CoHFUTATioir  or. 

PRIVILEGE. 

See  Peoduction,  2,  3. 

PROCEEDS  OF  SALE  OF  LAND. 
See  Chabitt. 

PROCESS  OP  CONTEMPT. 
See  Time,  Computation  or. 

PRODUCTION. 

1 .  The  Court  accepts  the  oath  of  a 
Defendant  whether  documents  are 
relevant ;  but  the  Plaintiff  has  a  right 
to  judge  for  himself  whether  they 
will  assist  his  case,  and  is  entitled  to 
the  production  of  all  relevant  docu- 
ments, except  such  as  the  Court  can 
clearly  see  to  have  no  bearing  on  the 
issue. 

Where  a  Defendant  by  affidavit 
admitted  documents  to  relate  to  the 
matters  in  question  in  the  suit,  but 
denied  that  they  tended  to  prove 
the  Plaintiff's  case  (an  alleged  partner- 
ship), or  that  the  Plaintiff's  name 
appeared  in  them — Production  or- 
dered, with  libei'ty  to  seal  up  money 
items  in  the  accounts.  Mansell  v. 
Fceney  (2),  320 

2.  A  bill  averred  that  the  Defendant 
procured  the  execution  of  a  jointure- 
deed  under  a  power  by  pressure,  in  fraud 


of  the  power,  but  there  was  no  allega- 
tion that  the  solicitor  who  prepared  the 
deed  was  a  party  to  the  fraud — Held^ 
that  the  alleged  fraud  was  not  such 
as  to  exclude  the  instructions  given 
by  the  Defendant  to  her  solicitor  for 
the  preparation  of  the  deed  from  privi- 
lege. The  bill  was  framed  for  the 
purpose  of  setting  aside  this  deed; 
and  among  the  communications  as  to 
which  privilege  was  claimed  were 
letters  dated  a  considerable  time  be- 
fore the  transaction  which  the  bill 
sought  to  set  aside,  but  which  the 
Defendant,  in  her  answer,  described  as 
having  been  written  for  the  purpose 
of  obtaining  professional  assistance 
as  to,  and  with  a  view  to,  her  defence 
against  any  claim  that  the  Plaintiff 
might  make  againsa  her.  It  appeared, 
however,  on  the  face  of  the  bill  and 
answer,  that  a  contest  had  previously 
existed  as  to  matters  intimately  mix- 
ed up  with  the  transaction  which  the 
bill  sought  to  set  aside — Held^  that, 
under  these  circumstances,  the  dates 
were  not  sufficient  to  rebut  the  privi- 
lege claimed. 

The  Defendant  was  interrogated  as 
to  the  instructions  given  to  her  solici- 
tor for  the  above-mentioned  deed,  and 
also  as  to  communications  with  refer- 
ence thereto  between  herself  or  any 
persons  on  her  behalf,  and  any  persons 
acting  on  behalf  of  the  grantor  of  the 
jointure.     In  her  answer  she  ignored 
"  save  as  herein  and  in  the  schedule 
hereto  appears."    By  a  subsequent 
clause  as  to  documents  generally,  she 
claimed  privilege  for  letters  written 
by  and  to  her  solicitor,  but  in  other 
parts  of  the  schedule  as  to  which  pri- 
vilege was  not  claimed,  were  some  do- 
cuments which  might  satisfy  the  de- 
scription   of    communications    with 
third  parties — Held,  that  the  form  of 
the  answer  was  no  bar  to  the  privilege 
claimed.     And  sembh,  that,  even  if 
there  had  been  no  dociunents  men-, 
tioned  in  the  schedule  free  from  the 
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daim  of  privilege  to  answer  the  de- 
scription of  the  communications  with 
thiid  parties  inquired  after,  this  would 
he  only  ground  for  exceptions,  and 
not  for  production  of  the  documents 
as  to  which  privilege  was  claimed. 

Macintosh  v.  Oreat  WeHem  Bail- 
way  Company  distinguished.  Mor- 
nington  v.  Momington^  697 

3.  Confidential  letters,  which,  after 
the  matters  in  the  suit  arose,  and 
with  reference  thereto,  were  sent  by 
a  Plaintiff  resident  abroad  to  his 
agents  in  England,  to  be  communi- 
cated to  his  solicitor: — Held^  to  be 
privileged. 

In  order  to  establish  privilege  as 
to  letters  sent  by  the  agent  to  the 
Plaintiff: — Semhle,  that  they  must 
appear  to  have  been  sent  in  conse- 
quence of  communications  from  the 
solicitor. 

The  same  practice  applies  as  to  the 
production  of  books,  whether  abroad 
or  in  England. 

It  is  not  sufficient,  in  order  to 
avoid  production  in  London,  to  state 
that  books  are  in  constant  use,  with- 
out stating  that  they  cannot  be  re- 
moved without  inconvenience.  Hoo- 
per V.  Chwim,  602 

PROFITS. 
See  Ship. 

PROMOTER'S  CONTRACT. 
See  Railway  Compajsy,  3. 

PUBLIC  COMPANY. 
See  Fbaud. 

PUBLIC  POLICY. 
See  DiYOBCE,  2. 

PURCHASE      OF      ANOTHER 
COMPANY'S  BUSINESS. 

See  Joint  Stock  Company,  4,  6. 


PURCHASE  MONEY,  RECEIPT 
OP. 
See  MoBTOAOZ. 

QUEEN'S  PRISON,KEE  PER  OF. 
See  Time,  Computation  op, 

RAILWAY  COMPANY. 

1.  Two  groups  of  railway  com- 
panies being  respectively  the  owners 
of  independent  conterminous  routes 
agreed  to  divide  the  profits  of  the 
whole  traffic  in  certain  fixed  propor- 
tions, calculated  on  the  experience 
of  the  past  course  of  traffic : — Held, 
that  such  an  agreement  being  boni 
fide,  was  not  ultra  vires. 

Whether  a  Plaintiff,  who,  as  share- 
holder in  one  company,  has,  with  full 
knowledge,  received  profits  under  an 
agreement  between  that  company  and 
others,  can  afterwards,  on  purchasing 
shares  in  one  of  the  other  companies, 
parties  to  the  agreement,  sustain  a 
bill,  on  behalf  of  all  shareholders  in 
such  company,  impeaching  the  agree- 
ment as  ultra  vires ;  more  especially, 
if  it  appear  that  he  is  really  suing  in 
collusion  with  one  of  the  companies, 
parties  to  the  agreement  —  Quaere, 
Hare  v.  London  and  North-Weetem 
Bailwag  Company,  80 

2.  The  Leede  and  Selhy  Bailway 
Company  purchased  land  and  the 
right  of  tunnelling  under  other  land, 
and  took  a  conveyance  thereof  "  ac- 
cording to  the  true  intent  and  mean- 
ing of  their  Act."  Their  Act  pro- 
vided, that  conveyances  should  not 
pass  minerals,  and  that  the  owners 
might  work  minerals  under  the  raiU 
icay,  doing  no  damage  to  the  rail- 
way. The  York  and  Mrth  Midland 
Bailway  Act  contained  clauses  ex- 
cluding minerals  from  their  convey- 
ances, and  providing  that  the  owners 
desiring  to  work  minerals  under  the 
railway  might  do  so,  doing  no  wilful 
F  F  F  2 
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damage,  and  not  working  in  an  fifi- 
prbper  manner,  with  a  proYiso,  as  to 
minerals  under  or  within  forty  yards 
of  the  line,  that  twenty-one  days  no- 
tice of  such  intention  should  have 
been  given,  and  that  the  company 
should  not  have  elected  to  purchase 
the  minerals.  After  the  before-men- 
tioned conveyance  the  Leede  and 
Selhy  Railway  was  sold  to  the  York 
and  North  Midland  Railway  Com- 
pany  under  the  powers  of  an  Act, 
which,  by  sect.  4,  repealed  the  Leede 
and  Selhy  Company's  Aet,  subject 
to  a  proviso  that  all  purchases,  sales, 
conveyances,  Ac.,  should  remain  as 
effectual  as  if  the  said  Act  had  not 
been  repealed,  and  also  contained 
clauses  transferring  all  the  contract 
rights  and  liabilities  of  the  Leede  and 
Selby  Railway  Company  to  the  York 
and  North  Midland  Railway  Com- 
pany,  and  a  clause  (sect.  9)  enacting 
that  all  the  powers,  clauses,  matters, 
and  things  in  the  York  and  North 
Midland  Company's  Act  should — so 
far  as  as  they  were  nOt  repealed,  al- 
tered, varied,  or  otherwise  provided  for 
by  this  Act— extend  to  the  Leeds  and 
Selby  Railway  and  the  lands  thereof 
by  this  Act  agreed  to  be  purchased, 
to  all  intents  and  purposes  as  if  the 
said  railway  and  lands  had  been  by 
the  York  and  North  Midland  Act 
made  part  of  the  York  and  North 
Midland  undertaking,  or  as  if  the 
said  powers,  clauses,  matters,  and 
things  had  been  expressly  enacted  in 
reference  to  the  Leeds  and  Selhy  Rail- 
way and  the  lands  thereof. 

Held — ^That  the  original  convey- 
ance of  the  land  incorporated  the 
provisions  as  to  minerals  of  the  Leeds 
and  Selhy  Act ;  that  the  4th  section 
of  the  Purchase  Act  transferred  the 
land  to  the  York  and  North  Midland 
Railway,ynih  the  same  mutual  rights 
as  to  the  minerals  which  had  existed 
between  the  owners  and  the  Leeds 
and  Selby  Railway  Company,  either 


by  force  of  the  provisions  of  the  Act 
so  incorporated  or  by  the  operation 
of  the  general  rules  of  law  ;  and  that 
the  9th  section  of  the  Purchase  Act 
did  not  bring  the  minerals  under  or 
near  the  land  conveyed  within  the 
operation  of  the  clauses  of  the  York 
and  North  Midland  Act,  the  excep- 
tion in  that  section  being  satisfied  by 
the  effect  of  the  4th  section. 

The  Defendant  was  the  owner  of 
minerals  under  and  near  to  the  lands 
and  tunnel  comprised  in  the  convey- 
ance to  the  Leeds  and  Selby  Railway 
Company,  his  title  being  derived 
under  the  grantor  to  the  company 
subsequently  to  the  conveyance  to 
the  company.  He  gave  notice  of 
his  intention  to  work  pursuant  to 
the  provisions  of  the  York  and  North 
Midland  Act,  and  the  company  not 
havingelected  to  purchase,  he  claimed 
to  be  entitled  to  work — doing  no 
wilful  damage  and  not  working  im- 
properly. 

On  a  bill  by  a  company  now  repre- 
senting the  York  and  North  Midland 
Railway  Company,  a  perpetual  in- 
junction was  granted,  restraining  the 
Defendant  from  working  such  mine- 
rals, or  any  minerals  to  the  support 
of  which  the  company  was  entitled, 
in  such  manner  as  to  occasion  dam- 
age to  the  railway.  North-Uastem 
Railway  Company  v.  CrossUmd,   665 

3.  Before  the  formation  of  a  Com- 
pany, the  Defendant  and  other  land- 
owners, being  desirous  of  obtaining 
cestain  railway  communication,  signed 
an  agreement  with  a  person  acting 
for  the  promoters,  but  described  as 
the  agent  of  the  Company,  that,  if  an 
Act  were  obtained  in  either  of  the 
two  next  sessions,  they  would  sell 
such  land  as  might  be  required  for 
the  railwaw  at  thirty  years  purchase. 

The  bill  was  lost  in  the  first  session, 
and  after  an  alteration  in  the  course 
of  the  line  was  passed  in  the  second 
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session: — Held,  that  the  agreement 
was  binding  on  the  landowners,  and 
that  it  might  be  specifically  performed 
at  the  suit  of  the  Company,  notwith- 
standing objections  for  want  of  piirity, 
want  of  consideration,  want  of  mutu- 
ality, and  vagueness. 

After  the  passing  of  the  Act,  the 
Company — before  claiming  the  benefit 
of  the  agreement — served  the  De- 
fendant with  a  common  notice  to 
treat,  and  did  not  formally  insist  on 
the  agreement  imtil  the  Defendant 
had  appointed  an  arbitrator. 

The  Company  subsequently  entered 
under  the  85th  clause  of  the  Lands 
Clauses  Act:  Held^  that  this  clause 
applied  exclusively  to  compulsory 
purchases:  that  the  proceedings  of 
the  Company  assumed  the  non-ex- 
istence of  any  agreement:  and  on 
these  groimds  a  bill  by  the  Company 
and  two  promoters  for  specific  per- 
formance of  the  agreement  was  dis- 
missed. Bedford  and  Cambridge  BaiU 
way  Company  v.  Stanley^  746 

See  Copyholds. 

LAirna  Clauses  Coksolidatiok 
Act. 

REAL  ESTATE— ADMINISTRA- 
TION. 

See  Pleading,  7. 

RECITAL, 
See  Mabbiaoe  Ssttlembut,  2. 

RECITAL— ERRONEOUS. 
See  Wills,  15. 

RELEASE. 
See  Lease. 

RE-MARRIAGE. 

See  DivoBCB,  1. 

RENT— COVENANT  TO  REMIT. 
See  Lease. 


RESIDUARY  BEQUEST. 
See  Wills,  12, 14, 16, 17. 

RESIDUARY  DEVISE. 
See  Wills,  4, 10. 

RESIDUE— COSTS. 
See  Wills,  18. 

RESTRAINT  ON  MARRIAGE. 
Ste  Wills,  5. 

REVERSION— PURCHASE  OF. 
See  Lease  of  Chapteb  Lands. 

REVERSIONER. 
See  Easemektb. 

REVIVOR. 
See  Pbactice,  6. 

RIGHT  TO  SUPPORT. 
See  Railway  Company,  2. 

SALE. 
See  AiraruiTY. 

SALE,  POWER  OF, 
See  MoBTOAGE. 

SECURITY. 
See  Wills,  13. 

SECURITY  FOR  COSTS. 

A  decree  was  made  in  several  mort- 
gagees' and  annuitants'  suits  directing 
accounts  and  enquiries,  and  appointing 
a  receiver,  and  authorising  him,  as 
the  judge  should  direct,  to  keep  down 
the  interest  on  the  incumbrances  and 
pay  the  annuities;  the  costs  of  the 
several  Plaintiffs  to  be  added  to  their 
securities. 

The    Defendant,    the    mortgagor. 
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SHIPPING. 


£led  a  bill^  to  impeach  the  annuity- 
deed  on  which  one  of  these  suits  was 
founded,  or  in  the  alternative  to  avoid 
certain  clauses  as  to  interest  on  arrears: 
— Held,  that,  the  relief  prayed  being 
inconsistent  with  the  decree  already 
made,  and  the  suit  not  being  a  pro- 
ceeding by  way  of  defence,  the  Flain- 
tiff  (who  was  out  of  the  jurisdiction) 
was  bound  to  give  security  for  costs. 
Applications  as  to  security  for  costs 
may  properly  be  made  in  chambers. 
2^nte  V.  Bod^e,  692 

SEPARATE  ESTATE. 
See  Mabbiaoe  Settlemekt,  2. 
Mabbiij)  Womak. 

SEPARATE     USE  —  DETERMI- 

NATION  OF 

See  Hu8BAi9i>  a>'D  Wifb. 

SEPARATED    TRUST    FUND- 
COSTS. 
See  Wills,  13. 

SERVICE. 

See  Pbactice,  1. 

SETTLEMENT. 

Under  a  limitation  of  real  estate  in 
a  marriage  settlement,  after  the  de- 
cease and  failure  of  issue  of  husband 
and  wife,  "  in  trust  for  nephews  and 
nieces  then  living,  and  the  several  and 
respective  heirs  of  nephews  and  nieces 
then  dead,  having  left  lawful  issue, 
living  at  the  time  of  the  failure  of 
issue  of  the  marriage,  as  tenants  in 
common: — Held,  that  nephews  and 
nieces  took  life  estates,  and  that  the 
eldest  son  of  a  nephew  deceased  at 
the  time  of  such  failure  of  issue  took 
in  fee.     Marshall  v.  Peascod,  73 

See  DiVOBCE. 

SETTLING  DAY. 
See  FfiiUD. 


SHARES— UNDERTAKING    TO 

ACCEPT. 

See  Joint  Stoci:  Compakt,  6. 

SHIP. 

The  master  of  a  ship,  who,  having 
authority  to  employ  the  vessel  on 
freight  to  the  best  advantage,  but 
not  to  purchase  a  cargo  on  the 
owners'  account,  and,  being  unable 
to  procure  remunerative  freight, 
loads  the  ship  with  a  cargo  of  his 
own: — Held^  liable  to  account  to 
the  owners  for  all  profits  made,  by 
the  sale  of  the  cargo,  and  not  merely 
for  a  proper  freight. 

The  general  principle,  that  a  trus- 
tee cannot  make  a  profit  for  himself 
by  the  use  of  the  trust  property,  ap- 
plies to  an  agent  intrusted  with  a  ship 
or  other  chattel  for  the  purpose  of 
using  it  for  the  owners'  benefit. 
Shallcroee  v.  Oldham,  609 

SHIPPING. 
A  contract  for  the  sale  of  a  specific 
cargo  afloat,  '^  including  freight  and 
insurance,"  stipulating  for  "payment 
in  exchange  for  bills  of  lading  and 
policies  of  insurance,  efiTected  ¥rith 
approved  underwriters,  but  for  whose 
solvency  sellers  are  not  to  be  re- 
sponsible," (no  specific  reference  being 
made  to  any  existing  policy),  does 
not  operate  as  an  assignment  of,  or 
necessarily  entitle  the  purchaser  to, 
the  specific  policies  efiected  on  the 
cargo  at  the  port  of  shipment.  There- 
fore, where,  under  such  a  contract, 
the  cargo  having  fallen  in  value 
since  the  shipment,  the  vendor  short 
indorsed  such  a  policy  for  an  amount 
sufiicient,  in  the  events  which  hap- 
pened, to  indemnify  the  purchaser 
against  the  loss  of  the  ship,  reserving 
to  himself  the  balance,  which  the 
underwriters  paid  into  court : — Held^ 
that  the  vendor  was  entitled  to  such 
balance  [Reversed  an  appeal  by  the 
Lords  Justices,  see  p.  176.] 


SHORT  INDORSEMENT. 


STATUTES 
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Tanvaco  v.  Lucas  (30  Law  J.,  N.  S., 
Q.  B.,  234)  explained. 

Whether,  the  vendor  haying  parted 
with  all  interest  in  the  cargo,  the 
underwriters  might  not  have  resisted 
a  claim  on  his  part  to  any  portion  of 
the  amount  insured,  upon  the  ground 
that  the  policy  was,  to  the  extent  of 
the  amount  so  claimed,  "a  wager 
policy,"  and  illegal  under  19  Geo.  2, 
c.  37,  s.  1 — Qiucre. 

But  the  underwriters  having  paid 
the  halance  into  Court,  the  Court,  as 
in  Sharp  v.  Taylor  (2  Phill.  801), 
must  determine  which  of  the  parties 
is  entitled  to  receive  it.  Ralli  v.  The 
Universal  Marine  Insurance  Com- 
pany, 159 

SHORT  INDORSEMENT. 
See  Shipfiito. 

SOLICTOR    APPROPRIATING 

DEPOSITS. 

See  Mortgage. 

SPECIAL  ACTS— INTERPRETA- 
TION OF. 
See  Statutes. 

SPECIAL  EXAMINER. 
See  Peaotice,  5. 

SPECIFIC   CHATTEL—DE- 
LIVERY OF. 
See  JuEiSDiCTiON,  2. 

SPECIFIC  PERFORMANCE. 

Bill  for  specific  performance  of  an 
agreement  to  take  a  lease  of  a  lime- 
stone quarry.  In  the  course  of  the 
treaty  the  Plaintiff  had  represented 
that  the  limestone  was  of  a  certain 
quality — the  fact  being  that  a  quarry 
in  the  immediate  neighbourhood  had 
been  worked,  and  the  stone  ascertained 
not  to  be  of  the  specified  quality. 
The  result  of  this  trial  was  not  known 
to  either  party,  but  might  have  been 


ascertained  on  inquiry  ;  and  it  further 
appeared  that  the  Plaintiff  had  no 
knowledge  of  the  quality  of  the  lime- 
stone. The  Defendant  afterwards, 
and  before  signing  the  agreement, 
made  a  cursory  inspection  of  the  old 
quarry,  and  satisfied  himself  that  the 
stone  was  limestone,  but  ascertained 
nothing  as  to  its  quality: — Held, 
that  the  misrepresentation  was  a  bar 
to  a  decree  for  specific  performance ; 
and  the  bill  dismissed  without  costs. 

Whether  the  agreement  was  or  was 
not  void — Qwere,  Higgins  v.  Sa^ 
mels,  460 

See  Joint  Stock  Company,  6. 
Railway  Company,  3. 

STALLAGE. 
See  Mauket. 

STANNARIES. 
See  JoiHT  Stock  Company,  3. 
Winding-up,  2. 

STATUTES. 
29  Cab.  2,  c.  3. 

See  Statute  of  Fbauds. 

9  &  10  Will.  3,  c.  15. 
See  AwABD. 

9  Geo.  2,  c.  36. 
See  Chabity. 

58  Geo.  3,  c.  45. 

See   Statutes,  Intebpbetation 

OF. 

59  Geo.  3,  c.  LS4. 

See  Statutes,  Intebpbetation 

OF. 

11  Geo.  4  &  1  Will.  4,  c.  36,  s.  15, 
Bule  5. 
See  Time,  Computation  of. 

2  4  3  Will.  4,  c.  71,  s.  8. 
See  Easements. 


800 


STATUTES. 


8  &  4  Will.  4,  o.  106. 
Se0  DowEB  Act. 

7  Will.  441  Viot.  o.  26,  ss.  24, 84. 

Sen  Wills,  8. 

1  Vict.  o.  26. 
See  Wills,  10, 16. 

2  A  8  Vict.  o.  49. 
See  Statutes,  Iittibpbetatiov 

OF. 

8  Vict.  o.  18,  s.  92. 

See  JaJlKdb  CLArsBS  CofsolidX- 
tiok  Act. 

8  A  9  Vict.  o.  109,  s.  18. 
See  Time  Baboahts. 

12  &  18  Vict.  c.  106. 

See  BASKRVnOTCoVBOUDATlOV 

Act. 

12  St  18  Vict.  o.  108. 

See  Joint  Stock  Comfaitt,  8. 

13  &  14  Vict.  o.  86. 
See  PLEAsnre. 

14  A  16  Vict.  c.  97,  s.  21. 

See    StATTTTEB,    iKTEBFBETATIOir 
OF. 

14  &  16  Vict.  o.  104. 

See  Lease  of  Chafteb  Lajtds. 

15  &  16  YiOT.  0.  61. 

See  COFTHOLDB. 

17  &  18  Vict.  c.  113. 
See  Wills,  2. 


STATUES,  INTERPRETATION  OF. 

18  &  19  Vict.  c.  82. 

See  JoiKT  Stock  Comfakt,  8. 

19  &  20  Vict.  0.104. 

See  Statutes,  Iktebfeetatioit 
of. 

20  A  21  Vict.  o.  78. 
iSi^JoiKT  Stock  CoKFAST,  8. 

20  A  21  Vict.  o.  86. 
See  DiTOBCE. 

21  A  22  Vict.  c.  94. 

See  COFYHOLDS. 

21  A  22  Vict.  c.  98. 
See  Mabket. 

22  A  28  Vict.  c.  35,  s.  27. 
See  AuMnriSTBATioir. 

22  A  28  Vict.  c.  35,  s.  82. 
See  Intbbtmekt. 

28  A  24  Vict.  c.  84. 
See  JvBiSDiCTiOK,  1. 

28  A  24  Vict.  c.  88,  s.  12. 
See  IirvESTHEKT. 

STATUTES— INTERPBETA- 
TION  OP. 

The  rule  of  construction,  that  a 
general  Act  of  Parliament  does  not 
repeal  or  affect  a  prior  special  Act  of 
Parliament  without  express  words  of 
reference,  applies  to  the  Church 
Building  Acts. 

Therefore,  the  local  Act,  66  Gteo. 
3,  c.  xxxix.,  for  regulating  the  eccle- 
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nastical  arrangements  of  the  parish 
of  St.  JPancrat,  was  held  not  to  he 
affected  hy  the  2  &  3  Vict.  c.  49. 
And  an  order  in  council  purporting, 
under  the  Srd  section  of  the  latter, 
with  the  consent  of  the  Bishop  alone, 
upon  the  representation  of  the  Ec- 
clesiastical Commissioners,  to  order 
the  assignment  of  a  district  to  a 
parochial  chapel  hnilt  under  the  for- 
mer Act — Held^  ultra  vires. 

The  insertion  in  a  general  Act  of 
Parliament  of  a  saving  clause,  pro- 
viding, that  the  Act  shall  not  apply 
to  a  special  case  which  had  previously 
heen  regulated  hy  a  special  Act  of 
Parliament  not  otherwise  referred  to, 
will  not  prevent  the  application  of 
the  rule  of  construction  mentioned 
ahove. 

The  Church  Buildmg  Act,  14  &  15 
Vict.  c.  97,  s.  21,  explained.  Fitz- 
gerald y.  Champnejfef  81 

STATUTES  OP  DISTRIBUTION. 

See  MABBIAaS  SXTTLIMXirT. 

STATUTE  OP  PRAUDS. 
See  PLSJLDnra,  6. 

STOCK  EXCHANGE. 

See  Fravd. 

TlHX  Baboahtb. 

STRIKma  OPP  DEPENDANT. 
See  Pbaotiox,  2. 

SUBSTITUTED  LEGACIES. 
See  Wills,  15. 

SUPPORT— RIGHT  TO. 
See  Railway  Cokpavt,  2. 

TENANT  PROM  YEAR  TO 
YEAR. 

See  Easxmxktb. 


TENANT  m  COMMON. 
See  Eleotioit. 

"THIRDS"— PROVISION  IN 
LIEU  OP. 

See  MABBiAai  Ssttlihivt,  1. 

TIME  BARGAINS. 

Observations  on  the  law  as  to  time 
bargains.  The  question  in  such  cases 
is,  whether  at  the  time  of  making 
the  contract  there  was  a  bouA  fide 
intention  to  purchase  or  to  deliver 
shares.  If  there  was  such  an  inten- 
tion, the  contract  is  good :  if  there 
was  not  such  an  intention,  the  con- 
tract is  an  "agreement  bv  way  of 
gaming  or  wa^^ering"  within  the 
18th  section  of  the  8  &  9  Vict.  c.  109, 
and  by  that  section  is  null  and  void. 
Barry  v.  Croekey^  1 

See  Pbaxts. 

TIME,  COMPUTATION  OP. 

When  the  time  for  doing  an  act  or 
taking  a  proceeding  is  expressly  fixed 
by  Act  of  Parliament,  the  12th  Rule 
of  Order  xxxvii.  of  the  Consolidated 
General  Orders  (providing^  for  cases 
where  the  time  for  doing  an  act  or 
taking  a  proceeding  expires  on  a  day 
on  which  the  offices  are  closed)  does 
not  enable  such  act  or  proceeding  to 
be  done  or  taken  after  tne  expiration 
of  the  time  so  fixed. 

Accordingly,  where  the  thirty  days 
limited  by  the  Act  11  Geo.  4  & 
1  Will.  4,  c.  86,  s.  16,  rule  6,  as  the 
period  within  which  a  Defendant  in 
custody  under  process  of  contempt 
ought  to  have  been  brought  by 
habeas  corpus  to  the  bar  of  the 
Court,  expired  on  a  day  in  term  time, 
but  on  which  the  Courts  were  closed 
by  special  order  of  the  Lord  Chan- 
cellor:— Held,  that  the  above-men- 
tioned rule  did  not  enable  the  Plain- 
tiff to  bring  the  Defendant  to  the 
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bar  of  the  Court  on  the  day  on  which 
the  offices  next  opened. 

And  upon  motion  on  such  last- 
mentioned  day  that  the  Defendant 
might  be  turned  over  to  the  custody 
of  the  keeper  of  the  Queen's  Prison, 
the  Court  refused  to  make  any  order. 
FUnoer  v.  Bright^  690 

TITLE—AVERMENT  OF. 
i^M  Plsadikg,  5. 

TRUST. 

896  DSOLABATIOK  OF  TbUST. 

TRUST— FAILURE  OF. 
See  Chabitt. 

TRUSTEE. 

8ee  IKTESTME5T. 

TRUSTEE— REFUSAL  TO  SUE. 
See  Plbading,  5. 

TOTIES  QUOTIES  COVENANT. 
See  Lease  or  Chapteb  Lakds. 

TRADE  MARK. 
See  Pleading,  2. 

TRUSTEE. 
See  Ship. 

TRUSTEE  ACT. 
Upon  a  petition  for  appointment 
of  new  trustees  of  two  trust  funds, 
the  costs  ordered  to  be  paid  out  of 
the  two  funds  rateablv.  Re  Orange 
Trusts,  "  764 

TRUSTEE&CESTUI QUE  TRUST 

The  duties  of  trustees  where  their 
trust  funds  comprise  stocks  or  secu- 
rities which  are  payable  to  bearer 
and  pass  by  delivery,  and  of  which  the 


interest  is  payable  upon  coupons  half- 
yearly. 

Such  securities  may  without  breach 
of  trust  be  deposited  in  a  box  at  a 
banker's  on  account  of  all  the  trus- 
tees, one  being  allowed  by  the  rest 
to  keep  the  key  of  the  box  in  order 
to  obtain  the  coupons. 

And  if  the  bankers,  without  the 
privity  or  concurrence  of  the  co- 
trustees, deliver  the  box  to  the  trus- 
tee who  has  the  key,  the  co-trustees 
remaining  ignorant  of  the  fact  are 
not  liable  to  make  good  securities 
which  the  latter  subsequently  with- 
draws from  the  fund. 

Two  of  three  trustees  committing 
a  box  containing  such  securities  to 
the  third  (a  stockbroker)  for  the 
purpose  of  conversion,  are  bound  to 
ascertain,  when  the  box  is  returned 
to  the  bankers,  that  such  conversion 
has  been  effected,  and  the  new  secu- 
rities restored  to  the  joint  custody  of 
all  the  trustees. 

Two  of  three  trustees,  who,  under 
such  circumstances,  rested  satisfied 
with  the  assurance  of  the  solicitor 
for  the  trust  that  he  had  seen  the 
box  returned  to  the  bankers,  without 
more — Held  liable  to  make  good  such 
of  the  new  securities  as  the  third 
trustee  had  appropriated  to  his  own 
use.    Mendez  v.  Ghuedalla,  259 

See  Pleading,  5. 

ULTRA  VIRES. 

See  JoniT  Stock  Compakt,  2,  4,  6* 
Railway  Company,  1. 

UNDERTAKING  TO  ACCEPT 
SHARES. 

See  Joint  Stock  Cohpant,  6. 

UNSOUND  MIND. 
See  Lukatic. 

«  WAGERING"  CONTRACTS. 
See  Time  Baboainb. 


WAIVER. 


WILLS. 
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WAIVES. 
See  MosTGAGOs  aitd  Mobtgagss,  2. 

WIDOW. 
See  Wills,  6. 

WIPE'S     AFTER     ACQUIRED 
PROPERTY. 

See  MABBLA.GS  SETTLIMS5T,  2. 

WILFUL  DEFAULT. 
See  Pbaoticb,  4. 

WILLS. 

1.  Testatrix,  having,  by  her  will 
directed  the  trustees,  who  were  also 
the  executors  of  her  will,  to  invest 
the  residue  of  her  property  in  the 
funds,  left  the  interest  to  two  nieces, 
to  be  paid  to  them  half-yearly,  and, 
at  their  decease,  'Hhe  half-yearly 
dividends  to  be  continued  to  their 
children  till  they  came  to  the  age 
of  twenty-one  years."  She  then 
"  constituted  and  appointed"  the  said 
executors  (nominatim)  trustees  for 
the  said  nieces  and  their  children. 
All  the  children  of  a  deceased  niece 
had  attained  twenty-one :  Held,  that 
they  were  entitled  absolutely  to  the 
moiety  given  to  her  for  life.  Wilks 
V.  Williams,  125 

2.  A  bequest  of  personalty,  "  sub" 
ject  to  the  payment  thereout  of  all 
testator's  just  debts,"  following  a 
devise  of  land  in  mortgage,  which 
made  no  reference  to  the  mortgage : 
— Held  a  sufficient  indication  of  an 
intention  on  the  part  of  the  testator 
that  the  land  should  not,  under  the 
Act  17  &  18  Vict.  c.  1 13,  be  primarily 
liable  to  the  payment  of  the  mortgage 
debt. 

Therefore,  imder  a  will  so  worded, 
the  mortgage  debt  and  interest  ought 
to  be  borne  and  paid  out  of  the  tes- 
tator's personal  estate. 


Obseruations  on  a  dictum  of  Lord 
Campbell^  C,  in  WooUteneroft  v. 
Wbohtencrqfe,  (6  Jur.,  N.  S.,  117l). 
Mellish  V.  Vallins,  194 

3.  A  devise  before  1838  of  all  my 
freehold  hereditaments,  and  all  my 
goods,  chattels,  "and  generally  aU 
other  my  real  and  penonal  estates 
and  effcicts  whatsoever,  whereof  I, 
or  any  person  or  persons  in  trust  for 
me,  am,  is,  or  are,  or  ehall  or  tnay  he 
seised  or  possessed :" — Held,  to  put  the 
heir  to  his  election  as  to  after-acquired 
lands. 

The  authorities  on  election  by  the 
heir  under  such  a  devise  reviewed. 
Hance  v.  Truiohitt,  216 

4.  On  a  bequest  of  all  testator's 
personal  estate,  upon  trust  to  lay  out 
£2,000  in  the  purchase  of  an  estate 
to  be  held  on  certain  trusts,  and  upon 
trust  to  invest  the  residue  of  the  per- 
sonal estate  and  stand  possessed  of 
£1,500,  part  of  testator's  said  estate, 
on  certain  trusts,  and  various  other 
simis  described  as  further  parts  of  his 
said  estate  upon  other  trusts,  followed 
by  bequests  of  pecuniary  leg^iea 
simpliciter,  and  a  concluding  gifb  of 
all  the  residue  and  remainder  of  tes- 
tator's estate  and  effects,  whatsoever 
and  wheresoever,  and  whether  in  pos- 
session, reversion,  remainder,  or  ex- 
pectancy : — Held  that  the  residuaiy 
clause  passed  the  real  estate  charged 
with  the  pecimiary  legacies,  but  not 
charged  with  the  gifts  directed  out  of 
the  investment  of  the  personal  estate. 

Chreville  v.  Browne  distinguished. 

Held,  also,  that  the  £2,000  was  to 
be  set  apart  in  priority  to  the  other 
gifts.     Gyett  v.  Williams,  429 

6.  By  a  will,  certain  trusts  were 
declared  for  the  benefit  of  the  widow 
of  testator's  nephew  and  her  children, 
under  which  the  widow  was  entitled 
to  certsun  rents  of  real  estate,  and  to 
annuities  charged  primarily  on  real 
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estate,  and  to  be  made  up,  if  necessary, 
out  of  personal  estate,  with  a  con- 
dition subsequent  that  the  trusts  for 
the  benefit  of  the  widow  should  cease 
if  she  married: — Held,  that  the  con- 
dition was  valid.  N§wton  y.  Mars- 
den,  856 

6.  Deyise  to  A,  of  specific  proper^ 
''subject  to  a  charge  of  £150,"  fol- 
lowed by  a  residuary  beauest,  without 
any  disposition  of  the  £l50 : — Held, 
that  the  devisee  took  free  from  the 
charge.    Heptinstall  v.  Ghtt,       449 

7.  Devise  of  freehold  and  leasehold 
lands  in  Kent,  in  strict  settlement, 
with  an  ultimate  limitation  to  tes- 
tator's own  right  heirs,  the  will  also 
containing  a  similar  disposition  of 
other  leaseholds  in  Kent  not  the 
subject  of  the  suit : — Held,  that  the 
common  law  heir  was  entitled. 
Sladen  v.  Sladen,  869 

8.  Testator  gave  his  real  and  per" 
sonal  estate  to  trustees,  on  trust  out 
of  the  income  of  his  residuary  estate 
to  pay  an  annuity  of  £200,  and  after 
the  decease  of  the  annuitant  to  permit 
the  fund  out  of  which  the  annuity 
might  arise  again  to  fall  into  and  be- 
come part  of  his  general  residuary 
estate:  and  as  to  all  his  pure  per- 
sonalty, and  so  much  of  the  annuity 
fund  as  should  consist  of  pure  per- 
sonalty, subject  and  without  prejudice 
to  the  annuity,  to  hold  the  same  upon 
trusts  for  charity,  and  as  to  the  rest 
of  his  estate  for  the  Qmeen. 

By  a  proviso  the  trustees  were 
authorised  to  set  apart  a  fund  suf- 
ficient to  produce  the  annuity,  and 
when  that  should  have  been  done 
were  to  be  entitled  to  deal  with  the 
residue.  The  income  of  the  estate 
was  insufficient  to  produce  the  an- 
nuity : — Held,  that  the  arrears  were 
to  be  made  good  out  of  the  corpus. 
Ferkine  v.  Cooke,  393 

9.  Direction  to  executor  to  pur- 


chase an  annuity  in  Oovemment 
securities,  to  the  amount  of  £50 
a  year,  for  A. — Held,  that  the  annuity 
was  perpetual.    Boss  v.  Borer,    469 

10.  A  general  power  given  to  the 
survivor  of  two  persons  may,  under 
the  Wills  Act,  be  exercised  by  a 
general  devise  in  a  will  executed  by 
the  ultimate  survivor  during  the  joint 
Hves. 

The  7th  and  8th  sections  of  the 
Wills  Act  preserve  the  previously 
existing  incapacities  arising  from  in- 
fancy and  coverture  respectively,  but 
the  8th  section  does  not  preserve,  in 
the  case  of  married  women,  any  in- 
capacities not  specially  dependent  on 
coverture,  which  are  removed  gene- 
rally by  other  sections  of  the  Act, — 
as,  for  example,  those  relating  to 
after-acquired  property  or  power. 
Therefore,  where  a  general  power  was 
vested  in  the  survivor  ofA>,  B,,  and  C. 
(a  married  woman  with  testamentary 
capacity),  and  C„  ultimately  became 
the  survivor : — Held,  that  the  power 
was  well  exercised  by  a  residuary  de* 
vise  in  the  will  of  C,  made  while 
under  coverture  and  dmring  the  life 
of  5. 

The  circumstance  that  the  devise 
contained  limitations  for  the  life  of 
B. — held  not  to  be  a  conclusive  in- 
dication of  an  intention  not  to  ex- 
ercise a  power  which  would  only  come 
into  existence  in  the  event  of  J^.  pre- 
deceasing the  testatrix.  j,homas  v. 
Jones,  475 

11.  In  construing  a  will  of  real 
estate  the  Court  will  look  at  the 
nature  and  circumstances  of  the  pro- 
perty and  at  the  value  of  the  sub- 
jects 6f  the  various  devises ;  and  if 
the  whole  will,  read  by  the  light  of 
such  circumstances,  discloses  an  in- 
tentiou  inconsistent  with  restrictive 
words  in  the  descridtion  of  the  subject 
of  a  devise,  those  restrictive  word;i 
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may,  as  a  matter  of  construction,  be 
rejected  as  falsa  demonstratio. 

Evidenee  of  the  intention  of  a  tes- 
tator or  of  mistake  in  the  preparation 
of  his  will  is  not  admissible,  and  an 
issue  will  not  be  directed  on  this 
ground  to  tiy  whether  particular  re- 
strictive words  were  or  were  not  part 
of  the  wilL 

Where  a  will  contained  a  devise  of 
hereditaments  **  in  the  county  of 
Hants,'*  described  as  "  my  Tedworth 
estate,**  and  it  was  proved  that  the  tes- 
tatrix had  an  estate  at  Tedworth  ex- 
tending into  the  two  counties  oi  Hants 
and  Jrilts,  but  which  had  been  dealt 
unth  without  regard  to  the  county 
division,  and  the  will  contained 
various  indications  derived  from  the 
limitations  of  the  estate  and  the  value 
of  the  Hants  and  Wilts  portions  of  it, 
tending  to  show  that  the  testatrix 
must  have  intended  to  deal  with  the 
whole  estate — Held,  that  although 
no  one  of  these  circumstances  alone 
would  have  controlled  the  words  of 
the  devise,  their  cumulative  force  was 
sufficient  to  justify  the  rejection  of 
the  words  "  in  the  county  of  Hants'* 
as  falsa  demonstratio. 

Where  a  bill  is  not  framed  to  es- 
tablish a  will  and  the  heir  does  not 
dispute  it — Semble,  that  the  Court 
has  no  jurisdiction  to  declare  against 
the  heir  as  a  Defendant  the  con- 
struction of  a  strictly  legal  devise  as 
regards  the  quantum  of  the  subject 
matter.  But  if  the  heir  elects  to  be 
dismissed,  the  Court  will  make  such 
a  declara^on  for  the  guidance  of  the 
trustees.     Stanley  v.  Stanleif,       491 

12.  Testamentary  power  to  ap- 
point a  trust  fund  among  all  or  any 
of  donee's  children.  Bequest  by 
donee  as  follows:  "all  my  personal 
estate  upon  trust  to  pay  all  just  debts 
and  funeral  expenses ;  to  pay  to  my 
daughter  M  £19 ;  and  to  my  daugh- 
ter •/.  the  whole  of  my  furniture  and 
household  effects ;  and  as  to  my  money 


in  the  funds,  and  all  my  residue  of 
my  personal  estate"  upon  further 
trusts  for  the  benefit  of «/ . 

At  the  date  of  the  will  and  of  the 
death  the  testator  had  no  money  in 
the  funds,  and  the  trust  fund  con- 
sisted of  a  sum  of  Consols : — Held, 
that  the  will  was  not  an  appointment. 
MaUingley's  Trusts,  426 

13.  Bequest  as  follows :  "  I  give 
and  bequeath  to  E.  R.  all  my  property, 
real  and  personal,  except  £500  a-year, 
which  I  give  and  bequeath  xmioR,  H,: 
Held,  following  Stokes  v.  Heron 
(12  a.  &  P.  161,  192),  that  B.  H. 
was  entitled  to  so  much  of  testator's 
residuary  estate  as  would  produce 
£500  a-year  in  perpetuity. 

Held  also,  that  B.  H,  was  entitled 
to  so  much  of  a  sum  of  New  8  per 
Cents,  (part  of  the  testator's  estate 
remaining  ^unapplied),  as  would  pro- 
duce th4  £500  a-year,  since  he  had  a 
right  to  ^e  best  security  to  be  ob- 
tained. 

Explanation  of  Evans  v.  Jones 
(2  Coll.  C.  C.  526) ;  and  observations 
on  LeH  v.  Bandall  (2  D.  G.  F.  &  J. 
392,  393). 

Bule  as  to  costs  between  parties 
claiming  a  trust  fund  which  has  been 
s^arat^  firom  the  general  residue. 
Hill  ▼.  Battejf  (alias  Fotts),        634 

14.  Testator  by  his  will  bequeathed 
several  sums  of  money  to  several 
pecuniary  legatees  by  name,  including 
one  of  £500  to  his  sister,  and  b^ 
queathed  the  residue  of  his  personal 
estate  "  unto  all  the  before-mentioned 
pecuniary  legatees"  (with  certain  ex- 
ceptions) "  to  be  divided  among  them 
in  proportion  to  their  respective  pe- 
cuniary legacies : — Held,  that  the  resi- 
due was  not  given  to  the  pecuniary 
legatees  as  a  ckss ;  and  that,  the  testar 
toi's  sister  having  died  in  his  life- 
time, the  surviving  pecuniary  legatees 
were  not  entitled  to  her  share. 

By  a  codicil  the   testator,  after 
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reciting  his  sister's  death,  bequeathed 
the  sum  of  £500  to  a  trustee  for  her 
children,  but  was  silent  as  to  the 
residue: — Held,  that  neither  Lord 
Carrvngton  v.  Fayne  (6  Ves.  404), 
nor  Johnstone  v.  The  Earl  of  Har- 
rowhy  (1  D.  Q.  P.  A  J.  183),  entitled 
the  children  to  their  mother's  share 
of  the  residue,  and  that  there  was  an 
intestacy  as  to  that  share.  In  re 
Gibson's  Trusts,  656 

15.  A  testator  gave  by  will  £3,000 
upon  trust  for  A.  and  her  children, 
and  after  the  decease  of  A.  without 
issue,  for  the  children  of  J3.  By  a 
codicil  of  later  date  the  testator  re- 
cited that  he  had  by  his  will  given 
ths  £3,000  to  A,  for  life,  with  re- 
mainder to  her  children,  and  after- 
wards to  B,  for  life,  with  remainder 
to  his  children,  and  revoked  the  will 
as  to  £2,000,  part  of  the  £3,000, 
from  and  after  the  devise  to  A.  and 
•her  children,  and,  instead  of  giving 
the  said  sum  of  £2,000  to  i?.  and  his 
children,  bequeathed  the  same  to  C : 
— Held,  that  the  erroneous  recital  in 
the  codicil,  that  the  £3,000  was  given 
to  B.  for  life,  did  not  amount  to  a 
gifb  of  a  life  estate  in  the  £1,000 
which  remained  unrevoked. 

By  the  will  the  testator  had  also 
given  £2,000  to  B.  for  life,  with  a 
gift  over  on  insolvency : — Held,  that, 
if  the  codicil  had  been  read  as  an 
implied  gift  of  £1,000  to  B.  for  life, 
the  gift  over  on  insolvency  would 
have  attached  to  the  £1,000  as  well 
as  to  the  £2,000.     Be  Smith,       594 

16.  A  testator  was  under  covenant 
to  pay  £2,000  to  the  trustees  of  his 
settlement,  upon  trust  for  his  wife 
for  life,  with  remainder  to  his  general 
appointees  by  deed  or  will. 

By  his  wOl,  he  directed  the  ex- 
ecutors to  pay  the  £2,000  to  the 
trustees,  in  order  that  they  might 
invest  it,  and  pay  the  income  to  the 
wife  for  life    and  then  bequeathed  his 


residuary  estate,  subject  to  certain 
legacies,  to  the  wife  absolutely: — 
Held,  that  the  residuary  bequest  was 
a  good  execution  of  the  power. 

Semblc,  nothing  short  of  incon- 
sistency can  amount  to  the  contrary 
intent  required  by  the  statute. 
ScHven  v.  Sandom,  748 

l7.  By  her  will,  a  testatrix,  after 
directing  certain  legacies  in  certain 
events  to  fall  into  the  residue,  be- 
queathed specified  articles  "  and  other 
personal  effects"  to  A.  and  B*,  in 
confidence  that  they  would  distribute 
and  dispose  of  them  as  she  by  memor- 
andum or  otherwise  might  direct; 
and  appointed  A.  and  B,  her  ex- 
ecutors. 

By  a  codicil  the  testatrix  directed 
her  "executors  and  residuary  lega- 
tees" to  vary  certain  bequests,  and 
empowered  them  to  postpone  legacies^ 
the  interest  in  the  meantime  "  to  form 
part  of  my  residuary  estate,"  and 
gave  a  legacy  to  "^.,  one  of  my 
executors  and  residuary  legatees." 

By  a  second  codicil,  the  testatrix 
gave  a  life  interest  to  a  legatee  in 
a  sum  which  imder  the  former  dis- 
positions would  have  fallen  into  the 
residue,  and  stated  that  the  alteration 
would  make  but  little  difference,  as 
the  sum  would  ultimately  fall  into 
the  residue.  After  authorising  the 
executors  to  postpone  the  payment 
of  legacies,  and  giving  other  direc- 
tions, the  codicil  concluded  thus: 
"  These  wishes  written  by  myself  and 
only  concern  the  interest  of  my  ex- 
ecutors will,  I  feel  sure,  be  quite  su- 
ficient  for  them  to  fulfil  all  herein 
mentioned,  but  will  perhaps  be  more 
correct  if  1  sign  my  name  in  the 
presence  of  two  witnesses  who  are 
also  in  the  presence  of  each  other." 

Held,  that  on  the  will  alone  the 
executors  would  have  taken  the  resi- 
due, subject  to  a  trust  for  the  next 
of  kin;  but  that  the  word  "  confidence" 
in  the  will  admitted  of  explanation, 
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and  was  explained  by  the  codicilB  not 
to  amount  to  a  binding  trust. 

Held  also,  that  on  the  will  as  ex- 
plained by  the  codicils,  the  bequest 
to  the  executors  was  not  limited  to 
things  ejusdem  generis  with  those 
described,  but  included  the  whole 
residue. 

Held^  consequently,  that  the  ex- 
ecutors took  the  whole  residue  bene- 
ficially.   Shepherd  v.  Nottidge^    766 

See  Electick. 
Lease. 

WINDING-UP. 

I.  The  deed  of  settlement  of  a 
company  provided,  that  no  deed  of 
transfer  should  be  deemed  complete, 
and  no  person  should  be  registered 
as  a  shareholder  until  he  had  executed 
the  deed  of  settlement ;  aud  that  the 
company  should  not  be  bound  to 
recognise  equitable  title,  but  that  the 
persons  to  whom  shares  should  be 
legally  aseigned  should  be  considered 
the  absolute  assignees. 

Certain  shares  were  settled,  and 
a  notice  of  transfer  to  the  trustees 


was  duly  given  to  the  company  by 
the  settlor.  The  trustees  never  ex- 
ecuted the  deed  of  settlement  of  the 
company,  and  no  transfer  deed  was 
ever  executed  ;  but  the  names  of  the 
trustees  were  registered  and  retained 
as  shareholders,  with  the  word  "  trus- 
tees" added  in  the  margin.  They 
also  gave  receipts  for  dividends  as 
trustees : — Heldy  that  they  were  liable 
as  contributories  to  the  full  extent, 
and  that  they  could  not  be  put  on 
the  list  as  trustees  liable  only  to  the 
extent  of  the  trust  estate,  ke  Phce- 
nix  LifeAseurance  Company ,  Soare*e 
Case,  229 

2.  On  a  petition  to  wind-up  a  com- 
pany within  the  Stannaries  a  creditor 
is  not  entitled  to  appear  and  oppose, 
Be  Tretoil  and  Meeser  Mining  Com- 
pany, 421 

See  JoiKT  Stock  Compaky,  1,  2,  3 
4,5. 
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See  Easekekts. 
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